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PREFACE, 


1HE  following  Reports  are  respectfully  submitted 
to  the  Profession,  with  the  hope  that  they  will  be 
found  useful. 

The  Reporter  has  many  acknowledgments  to 
make.  To  the  Learned  Judge,  he  feels  grateful, 
for  the  kind  and  essential  Encouragement  he  has 
receiyed.  To  the  Bar  his  thanks  are  due  for  the 
friendly  assistance  he  has  experienced.  To  the 
Solicitors  also,  he  feels  indebted,  for  their  ready 
communication  of  Papers. 


H.  M. 


n.  Old  Buildings,  Lincoln's- Inn, 
7  February,  1817. 
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1815. 

HOWELL  v.  GEORGE.  *        " ' 

4th  July. 

1HIS  was   a  bill  for  a   specific   performance;   and       Specific  per- 

prayed,  That  the  agreement  might  be  specifically  per-  f0™™*  r<f**** 

formed :  and  that  the  defendant  might  be  decreed  to  do   .    m  „  *      A      ' 

*  e  to  sell  an  estate 

and  execute  all  acts  necessary  to  be  done  on  his  part,  ^nrtt  ^  mt  w^0 

for  making  a  good  titl<*  and  conveyance  in  fee-simple  of  supposed  he  was 

the  premises,  free  from  the  land-tax  and  other  encum-  absolute  owner  of 

brancts,  to  the  plaintiff,  his   heirs  and  assigns,  or  as  the  estate,  when 

he  should  appoint.  kc  ™  **%  "" 

nantfor  life,  un- 
der a  settlement, 
The  agreement  was  as  follows : — "  Be  it  remembered,  ^th  a  proviso 

"  that  it  was  agreed,  this   2ist  day  of  March  1804,  empowering  him 

£t  between  John  George,  of  Cherrington,  in  the  county  to  purchase  "  an 

"  of  Gloucester ,  gentleman,  of  the  one  part ;  and  Thomas  **tatc  in  fee 

"  Howel,  of  the  Bourne,  in  the  parish  of  Stroud,  in  the  simPle  in  P08$es' 

sum,  m  some 

convenient  place  or  places  in  England,  ef  equal  or  better  value,  and  to  settle 

the  same  to  him  in  lieu  of  the  settled  estate,  which  was  then  to  be  his  own. 
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1815. 

■  V 

HOWEL 

V. 

George. 


u  said  county,  malster,  of  the  other  part;  as  follows: 
"  The  said  John  George,  for  and  in  consideration  of 
"  the  sum  of  one  pound  and  one  shilling,  to  him  now 
"  paid,  and  of  the  sum  of  1,498/.  19*.  and  5,000/.  to 
"  be  paid  at  the  time  and  in  manner  as  hereinafter  is 
"  mentioned,  with  interest  for  the  same  from  the  25th 
"  day  of  March  now  instant,  doth  hereby,  for  himself, 
"  his  heirs,  executors  and  administrators,  covenant, 
"  promise  and  agree  to  and  with  the  said  Thomas 
"  Howel,  his  heirs  and  assigns,  that  he,  the  said  John 
"  George,  his  heirs,  executors,  administrators,  or  assigns, 
"  shall  and  will,  on  or  before  the  25th  day  of  March 
"  1805,  by  such  conveyance  and  assurances,  ways  and 
"  means  in  the  law,  as  he  the  said  Thomas  Howel,  his 
"  heirs  or  assigns,  or  his  or  their  counsel  or  solicitor, 
"  shall  reasonably  advise,  devise  and  require,  and  cause 
"  all  proper  and  necessary  parties  to  join  therein,  well 
"  and  sufficiently  release,  convey  and  assure,  unto  the 
"  said  Thomas  Howel,  his  heirs  or  assigns,  or  to  such 
"  person  or  persons  as  he  or  they  shall  direct  or  ap- 
"  point,  free  from  all  encumbrances  and  the  old  land-tax, 
"  all  those  several  messuages,  tenements  or  dwelling- 
"  hobses,  &c.  [describing  the  premises] :  And  that  the 
"  said  Thomas  Howel  shall  and  may  receive  the  rents 
"  from  all  the  premises  from  the  25th  day  of  March 
"  now  instant.  And  the  said  Thomas  Howel,  for  the 
"  consideration  before  expressed,  doth  hereby,  for  him- 
"  self,  his  heirs,  executors  and  administrators,  promise 
"  and  agree  to  and  with  the  said  John  George,  bis 
"  heirs  and  assigns,  that  he  the  said  Thomas  Howel, 
"  his  heirs,  executors,  administrators,  some  or  one  of 
"  them,  shall  and  will  well  and  truly  pay,  or  cause 
"  to  be  paid,  unto  the  said  John  George,  his  heirs  or 
"  assigns,  the  sum  of  1,498/.  194.  on  or  befeie  the 
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*  25th  day  of  April  now  next  ensuing ;  and  the  further 
«'  sum  of  5,000/.  on  or  before  the  25th  day  of  March 
"  1805,  with  lawful  interest  for  the  said  sum  of  5,000/. 
"  from  the  25th  day  of  March  now  instant  (Signed) 
"  John  George,  Thomas  Howel;  witness,  George  Wa- 
"  then :  one  guinea  having  been  paid  in  part/9 


1815. 

HOWEL 

GfioaoEv 


By  a  Settlement  made  previous  to  the  marriage 
of  the  defendant,  the  premises,  in  question,  were  con- 
veyed by  Peter  Leoersage  the  elder,  since  deceased, 
the  father  of  the  defendant's  wife,  to  Peter  Leversage 
the  younger,  and  William  George,  and  their  heirs,  to 
the  use  of  said  Peter  Leversage  the  elder,  and  bis  assigns, 
till  the  marriage  of  defendant  and  his  said  wife :  and 
after  the  solemnization  thereof  to  the  use  of  said  Peter 
Leversage  the  elder,  and  his  asaigns,  for  his  life,  with 
remainder  to  the  use  of  said  Peter  Leversage  the 
younger,  and  William  George,  and  their  heirs,  during 
his  life,  to  preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  Frances  Leversage,  wife  of  Peter 
Leversage  the  elder  (since  dead),  and  her  assigns,  for  her 
life ;  with  remainder  to-  the  use  of  said  Peter  Leversage 
the  younger,  and  William  George,  and  their  heirs,  during 
her  life,  to  preserve  contingent  remainders;  with  remain- 
der to  the  use  of  defendant,  and  his  assigns,  for  life; 
with  remainder  to  the  use  of.  said  trustees  and  their 
heirs,  during  the  life  of  defendant,  to  preserve  contingent 
remainders;  with  remainder  to  the  use  of  Elizabeth 
Leversage,  the  wife  of  defendant,  and  her  assigns  for 
her  life,  with  remainder  to  said  trustees  and  their  heirs, 
in  like  manner  to  preserve  contingent  remainders ;  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the 
body  of  the  defendant  and  his  said  wife,  severally  and 
successively  in  tail  general,  with  remainder  to  the  use  of 
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all  and  every  the  daughter  and  daughters  of  the  bodies 
of  defendant  and  his  said  wife,  as  tenants  in  common  in 
tail,  with  remainder,  in  default  of  such  issue,  to  the  heirs 
of  the  body  of  defendant's  said  wife ;  with  remainder  to 
the  use  of  John  Leversage,  the  grandson  of  said  Peter 
Leversage  the  elder,  his  heirs  and  assigns  for  ever.  And 
in  the  settlement  was  contained  the  following  proviso : 
t€  Provided  also,  and  it  was  thereby  further  declared  and 
agreed,  by  and  between  all  said  parties  to  said  indenture, 
that  in  case  defendant,  when  he  should  be  in  possession 
of  said  premises  by  virtue  of  the  limitations  thereof 
thereinbefore  made  to  him,  should  settle,  convey,  and 
assure  other  lands  and  tenements  of  an  estate  of  inhe- 
ritance in  fee-simple,  in  possession,  in  some  convenient 
place  or  places  in  England,  of  equal  or  better  value  than 
the  said  premises  thereby  granted  and  released,  and  in 
lieu  and  recompense  thereof,  unto  and  for  such  and  the 
like  uses,  intents  and  purposes,  and  upon  such  and  the 
like  trusts,  and  under  and  subject  to  such  encumbrances 
as  the  said  premises  were  thereby  settled  and  assured 
unto;  and  in  such  case,  and  at  all  times  from  thenceforth, 
all  and  every  the  uses,  trust  or  trusts,  estate  and  estates 
thereon,  before  limited,  expressed,  and  declared  of  or 
concerning  the  same,  should  cease,  determine,  and  be 
utterly  void  to  all  intents  and  purposes;  and  the  same 
premises  should  from  thenceforth  remain  and  be  to  and 
for  the  only  proper  use  and  behoof  of  defendant,  his  heirs 
and  assigns,  for  ever,  and  to  and  for  no  other  use,  intent 
or  purpose  whatsoever,  any  thing  therein  contained  to 
the  contrary  notwithstanding/9 


The  defendant  at  the  time  of  the  agreement  was  in 
fact  only  tenant  for  life  in  possession.  His  son,  the  issue 
of  the  marriage,  attained  twenty-one  in  December  1808, 
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and,  together  with  the  defendant's  wife,  refused  to  join 
in  a  recovery  or  conveyance.  The  defendant  by  his 
answer  swore,  that  at  the  time  he  entered  into  the 
agreement  for  the  sale  of  the  estate,  he  erroneously 
conceived,  (being  altogether  unacquainted  with  matters 
of  law,  and  not  having,  to  his  recollection  or  belief,  pe- 
rused said  settlement  since  his  marriage,  nor  remem- 
bering the  contents  thereof)  that,  defendant  either  had 
such  an  interest  in  the  estate,  or  such  a  power  over  the 
same,  as  would  enable  him,  with  the  concurrence  of  his 
wife,  to  sell  the  estate  absolutely,  without  any  restric- 
tion whatsoever. 
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Mr.  Hart  and  Mr.  Fisher,  for  the  plaintiff,  contended, 
that  the  defendant  ought  either  forthwith  to  procure  his 
son  to  suffer  a  recovery  of  the  premises  comprised  in  the 
agreement,  in  favour  of  the  plaintiff,  and  to  join  himself, 
and  procure  his  wife,  and  all  other  necessary  parties,  to 
join  with  his  son  in  suffering  such  recovery,  and  in 
doing  all  other  acts  necessary  for  making  a  good  title 
and  conveyance  to  the  plaintiff;  or,  that  the  defendant 
ought  forthwith  to  exercise  the  power  vested  in  him  by 
the  proviso,  and  make  a  settlement  of  other  premises 
of  equal  valve,  in  compliance  with  such  proviso;  and 
also  to  do  any  other  acts  which  might  be  necessary  on 
his  part,  and  also  procure  all  other  necessary  parties 
to  concur  in  all  acts  necessary  to  enable  him  to  make  a 
good  title  and  conveyance  of  the  premises  to  the  plaintiff, 
pursuant  to  the  agreement.  They  cited  Earrington  v. 
Home  (a),  Withert  v.  Pinchard(b),  and  Hail  and 
Hardy  (c). 


(a)  *  Eq.  Cas.  Abr.  17. 
(*)  7  Ves.  475. 


(c)  3P.Wms.  187. 
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Sir  S.  RomiUy  and  Mr.  Home,  for  tbe  defendant, 
argued,  that  the  agreement  was  made  under  a  mistake 
as  to  the  defendant's  power  over  the  estate ;  and  that 
the  Court  should  not  by  its  decree,  under  the  circum- 
stances, compel  the  defendant,  to  procure  his  wife  and 
son  to  join  in  a  recovery,  or  to  act  under  the  proviso. 

The  Vice-Chancellob  : — 
The  defendant  thought,  when  he  entered  into  the 
agreement,  he  had  an  absolute  power  over  the  estate, 
but  has  since  fonnd  he  is  only  tenant  for  life,  and  his 
wife  and  son  refuse  to  join  with  him  in  suffering  a  reco- 
very, so  as  to  enable  him  to  perform  his  agreement. 
He  is  willing  to  convey  as  far  as  he  can,  and  to  com- 
pensate the  plaintiff  for  any  injury  he  may  have  sus- 
tained. It  is  contended  that,  the  defendant  ought  to  be 
compelled  to  procure  his  wife  and  son  to  join  with  him 
in  a  recovery  ;  or,  that  under  tbe  proviso,  he  ought  to 
acquire  a  fee  in  the  lands  in  question,  and  convey  them 
to  the  plaintiff. 

It  was  not  much  pressed  in  argument  that  he  ought 
to  be  decreed  to  procure  his  wife  and  son  to  join  in  a 
recovery.  It  could  not  be  argued,  that  a  man  should  be 
compelled  to  use  his  marital  and  parental  authority  to 
compel  his  wife  and  son  to  do  acts  which  ought  only  to 
be  spontaneously  done.  In  Hall  v.  Hardy  (d),  the 
Master  of  the  Rolls  says,  there  have  been  an  hundred 
precedents  where  if  the  husband,  for  a  valuable  con- 
sideration, covenants  that  his  wife  shall  join  with 
him  in  a  fine,  the  Court  has  decreed  the  husband  to 
perform  his  covenant ;  and  in  Morris  and  Stephenson  (e), 


(</)  3P.Wms.  189. 


(c)  7  Ves.  474. 
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a  husband  was,  under  the  circumstances,  decreed  to 
procure  his  wife  to  join  in  a  surrender  of  a  copyhold 
estate ;  but,  in  Emery  v.  Wase  (f),  Lord  Eldon  reviews 
the  cases,  and  expresses  great   doubt,  whether  under 
a  contract  by  a  husband  to  sell  the  estate  of  his  wife, 
the  Court  will  decree  him  to  procure  her  to  join  (g). 
In'  Davis  v.  Jones  (A),  the  Chief  Justice  of  the  Common 
Pleas,  Sir  James  Mansfield,  who  was  very  conversant 
in  the  doctrines  of  a  Court  of  Equity,  thought  nothing 
could  be  more  absurd  than  to  allow  a  married  woman  to 
be  compelled  to  levy  a  fine  through  the  fear  of  her 
husband  being  sued,  and  thrown  into  gaol,  when  the 
general  principle  of  the  Law  was,  that  a  married  woman 
shall  not  be  compelled  to  levy  a  fine.    Those  cases  in 
which  a  husband  was   compelled   to  make  his  wife 
concur,  have  been,  where  he  has  agreed  she  should  con- 
vey, and  her  consent  might  be  supposed  to  have  been 
previously  obtained ;  but  in  this  case  there  is  no  pretence 
that  the  defendant  agreed  that  his  wife  and  son  should 
join  in  a  recovery.     None  of  the  cases  have  gone  so  far 
as  to  say,  a  father  can  be  compelled  to  procure  his  son 
to  join  in  a  recovery. 

With  regard  to  the  second  point,  the  compelling  of 
the  defendant  to  make  a  title,  by  means  of  the  power 
given  by  the  proviso,  the  case  is  entirely  new.  The 
difficulty  of  proceeding  under  the  power  is  very  great. 
By  the  terms  of  the  proviso,  he  must  find  an  estate  of 
inheritance  in  Fee  Simple,  in  some  convenient  place  or. 
places  in  England,  of  which  he  is  to  judge,  and  of  equal, 


(/)  8  Vcs.  505,  on  appeal 
from  the  determination  at  the 
Rolls,  reported  5  Ves,  846. 

(g)  See  Brick  and  Wbelley, 
9th  Feb.  1721.  Dom.  Proc. 
Lord  Harcovrt,  in  his  MS. 
Tables,  thus  states  the  result  of 


that  case:— "No  agreement 
44  of  the  husband  to  part  with 
"  the  wife's  inheritance  shall 
"  bind  the  wife,  or  be  carried 
"  into  execution/' 

(A)  1  New  Rep.  267, 


1815. 

IJowel 

v. 
Gkorce* 


»4, 


CASES   IN  CHANCERY. 


1815. 

V 

HOWEL 

George. 


or  better  value.  He  may  object,  that  he  is  unable,  or  un*» 
willing  to  purchase  an  estate  of  greater  value ;  and  those 
interested  in  the  present  estate  would  object  to  his  pur- 
chasing an  estate  of  less  value ;  so  that  the  defendant 
must  procure  an  estate  of  exactly  equal  value.  Can  the 
Court  decree  this,  when  it  is  so  uncertain  whether  it 
can  be  performed  during  the  plaintiff's  life  i  Who  is  to 
look  out  for  the  estate  ?  Who  are  to  be  consulted  about 
the  title  ?  Then  the  estate  is  to  be  in  a  convenient  situa* 
tion.  Is  the  Court  to  try  this  ?  Is  it  to  be  referred  to 
the  Master  to  say  what  is  a  convenient  situation  f  If 
the  defendant,  from  the  pecuniary  inability  which  he  is 
now  stated  to  be  under,  should  forbear  to  make  the 
purchase  of  another  estate,  when  one  answering  all  the 
necessary  requisites  has  been  found,  is  the  Court  to  grant 
an  attachment  against  him  on  account  of  that  inability? 
Such  a  proceeding  might  be  warranted  if  the  defendant 
had  expressly  contracted  to  make  such  a  purchase;  but 
would  it  be  equitable  in  the  present  case,  where  no  such 
contract  was  made  or  intended  ?  What  a  source  of  liti- 
gation might  be  occasioned  by  the  necessity  of  applying 
to  the  Court  to  enforce  the  decree  by  attacliment  in 
every  case  in  which  the  parties  might  differ  as  to  the 
locality,  value,  or  title  of  the  new  estate;  and  how  diffi- 
cult would  it  be  to  decide  such  questions  satisfactorily, 
or  to  compel  the  purchase  by  a  reluctant  purchaser. 
The  indefinite  protraction  of  a  termination  of  the  suit 
during  the  pendency  of  those  questions,  and  the  conse- 
quential suspence  of  the  rights  of  the  parties,  and  the 
knowledge  or  enjoyment  of  their  property  in  the  mean- 
time, together  with  the  expense  as  well  as  delay  of  such 
proceedings,  constitute  additional  objections  to  the  pro- 
posed decree.  These,  and  other  difficulties  that  might 
arise,  show  the  impropriety  of  decreeing  a  specific  per- 
formance through  the  medium  of  this  proviso. 
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The  Court  has  a  discretion  as  to  decreeing  a  specific 
j>erformance  (t) ;  and  no  authority  has  been  cited  to  show 
that  the  Court  will  decree  a  specific  performance  in  a 
case  circumstanced  like  this.  The  plaintiff  is  not  with- 
out remedy.  He  may  at  law  recover  in  damages  a 
compensation  for  the  injury  he  has  sustained. 
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Five  years  have  elapsed  between  the  date  of  the  agree- 
ment and  the  filing  of  the  BUk  la  excuse  of  that,  it  is 
said  the  plaintiff  would  not  proceed  till  the  son  attained 
twenty-one,  in  hopes  that  he  would  join  in  a  recovery. 


There  are  many  cases  ia  which  a  specific  performance 
has  been  refused,  where  the  execution  of  the  agree- 
ment would  operate  with  considerable  hardship  on  the 
defendant.  Fain  v.  Brown  (k),  is  a  strong  case  of  that 
description  (/). 


(0  White  v,  Damon,  7  Ves. 

35. 

[k)  2  Ves.  307. 

(J)  In  Lord  ffarcowrfs  MS. 
Tables  there  is  the  following 
passage :  "  Equity  will  not 
"  cany  unreasonable  agree* 
"  ments  into  execution.  Bryan 
"  v.  Wooley,  9  Feb.  1 721,  and 
"  Carrol  &  Chamberlain,  14 
"  July  1721,  and  Top  &  Stan- 
€i  hope,  24  March  1720."  The 
cases  here  cited  were  deter- 
mined in  the  House  of  Lords* 
They  are  cited  also  in  illus- 
tration of  the  same  doctriue 
by  the  author  of,  "  Grounds 
and  Rudiments/'  &c.  p.  76, 
together  with  Greeu  r.  Green, 
Dom.  Proc.  25  Jan.  1710,  and 
Thomson  v.  Harcourt,  Dom. 
Proc.  13  Feb.  1721.  Moody 
&  Stewart,  Dom.  Proc.  28 
Feb.  1728.  And  see  Vaughan 


v.  Thomas,  1  Bro.  C.  C.  556. 
and  Square  v.  Baker,  Dom. 
Proc.  27  Feb.  1726.  r 

The  following  case,  of  which 
the  Reporter  has  a  MS.  is  in 
conformity  with  the  doctrine 
of  the  cited  cases. 

Southwell 
v. 
Nicholas  &  Abdy. 
At  the  Rolls,  2  March  1732. 
The  plaintiff's  father  having 
several  houses  in  Spring  Gar* 
dens*  and  the  defendant   Ni- 
cholas's brother  having  like* 
wise  some  houses  -there,  Agree, 
by  parol,  Jointly  to  purchase 
two  old  houses,   and  to  pull 
them  down,  in  order  to  make 
a  passage    for  coaches    into 
$pringGardens.  They  appoint 
defendant  Abdy  to  ,buy  thaae 
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A  Court  of  Equity  will  not  decree  a  specific  perform* 
ance  of  an  agreement,  when  from  the  circumstances  it 


two  hou&es,  in  trust  for  them, 
and  afterwards  treat  by  letters 
about  a  proper  method  to  be 
taken  in  pulling  down  these 
houses,  and  making  a  passage. 
The  houses  were  pulled  down, 
and  plaintiff's  father  paid  his 
moiety  of  the  purchase-mo- 
ney, and  dies;  defendant's 
brother  dies,  and  being  much 
in  debt,  his  estates  are  sold  by 
a  decree  for  the  payment  of 
them. 

Plaintiff  now  brings  his  bill 
for  a  specific  performance  of 
this  parol  agreement,  that  de- 
fendant Nicholas  should  pay 
his  moiety  of  the  purchase- 
money;  that  defendant  A  bdy 
should  execute  a  deed  of  de- 
claration of  the  trust ;  and  that 
a  passage  should  be  made  ac- 
cording to  the  said  agreement. 

For  defendants,  it  was  said, 
That  as  the  houses  which  be- 
longed to  the  defendant  Ni- 
cholas were  sold  by  a  decree 
of  this  Court,  it  would  be  most 
unreasonable  to  carry  this 
agreement  into  execution ;  for 
ihat  he  would  tow  have  no 
benefit  by  the  making  of  this 
passage,  nor  would  there  be 
any  consideration  accruing  to 
him  for  the  expense  he  would 
be  at,  which  would  be  a  very 
hard  case.  It  was  likewise 
insisted  upon,  that,  as  no  time 
was  limited  for  the  perform- 
ance of  this  agreement,  this 
Court  would  not  decree  a  per- 
formance of  it,  and  to  that 
purpose  cited  a  case  in  a  Chan. 
Rep.  fol.  17. 


Master  of  the  Rolls  :  *- 
The  agreement  appears  by 
the  defendant  Nicholas's  an- 
swer, as  well  as  by  the  letters 
that  passed,  either  of  which 
would  be  mifficieat  for  us  to 
carry  it  into  execution.  But 
this  case  goes  much  farther: 
the  agreement  is  in  part  exe- 
cuted; the  bouses  are  pulled 
down,  the  money  paid,  and 
with  no  other  reason  than  for 
the  opening  of  the  passage: 
any  of  these  facts  would  bring 
the  case  out  of  the  Statute  of 
Frauds  6r  Perjuries.  But  then 
we  must  take  care  that  this  be 
a  reasonable  agreement:  for 
we  must  not  assist  wheu  the 
demand  is  against  reason.  And 
that  he  the  plaintiff  had  been 
rather  too  hard  in  the  con- 
tract, to  make  defendant  pay 
for  half  of  the  two  old  houses, 
when  his  estate,  that  was  to 
have  the  benefit  of  this  pas- 
sage, was  much  larger  than 
the  defendant's. 

^  As  to  no  time  being  men- 
tioned for  the  performing  this 
agreement,  there  had  been 
many  resolutions  where  this 
Court  had  decreed  a  perform- 
ance in  a  reasonable  time ;  so 
it  is  likewise  in  common  law ; 
and  was  clear  that  this  objec- 
tion would  not  make  void  the 
agreement.  As  to  the  defen- 
dant's having  sold  the  estate, 
he  owned  that  made  the  case 
somewhat  hard ;  but  he  sup- 
posed the  estate  was  sold  ac- 
cordingly. 
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is  doubtful  whether  the  party  meaat  to  contract  to  the 
extent  that  he  is  sought  to  be  charged  (m).  Did  this 
defendant  intend  to  contract  to  the  extent  he  is  sought 
to  be  charged  ?  He  never  contracted  to  purchase  an- 
other estate  to  enable  him  to  convey  the  estate  agreed 
to  be  sold. 


1815. 


It  is  competent  to  the  Court,  in  the  exercise  of  its 
discretion,  as  to  decreeing  a  specific  performance,  to 
consider  the  circumstances  under  which  the  agree- 
ment was  obtained  (»).  A  mistake  in  a  contract  may 
be  remedied.  Here  the  party  agreed  under  a  mistaken 
notion  that  he  was  the  ownex  of  the  fee.  In  Cbstigau 
v.  Hastier  (o),  Lord  Redesdale  says,  "  When  a  person 
"  undertakes  to  do  a  thing  Wbieh  he  can  himself  do,  or 
"  has  the  means  of  making  others  do,  the  Court  com- 
"  pels  him  to  do  it,  or  procure  it  to  be  done,  unless  the 
"  circumstances  of  the  case  make  it  highly  unreasonable 
11  to  do  so"  He  then  puts  the  ease  of  a  mortgagor 
agreeing  with  a  tenant  for  a  lease.  The  tenant,  says  be, 
has  a  right  to  say,  "  You  shall  either  obtain  the  consent 
"  of  the  mortgagee  or  redeem  the  mortgage ;  or,  if  jom 
"  complain  of  the  hardship  of  this,  you  shall  rescind  the 
"  contract.  A  court  of  equity,"  he  continues,  "  may 
"  not  compel  the  mortgagor,  if  highly  inconvenient,  to 


He  seemed  inclined  to  de- 
cree, that  both  parties  should 
pay  for  the  old  houses  in  pro- 
portion to  the  value  of  their 
estates  to  be  benefited  by  this 
passage :  upon  which  it  was 
agreed  by  the  parties,  that 
plaintiff  should  pay  two  thirds, 
and  the  defendant  one ;  and 


that  a  passage  should  be  made 
according  to  the  agreement 

(m)  Harnett  v.  Yielding,  a 
Sch.  &  Lefr.  554. 

(n)     Marquis   Townshend 
v.  Stangroom,  6  Ves.  339. 

(0)  9  Sch.  &  Lefr.  166. 
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"  pay  off  the  mortgage  for  the  purpose  of  giving  effect 
"  to  the  contract;  but  then  he  shall  not  enforce  it 
"  against  the  tenant,  if  the  tenant  does  not  wish  to 
"  abide  by  it.  If  the  tenant  will  not  give  up  the  con- 
"  tract,  the  Court  might  say,  it  should  not  be  specifically 
"  enforced  against  the  landlord,  under  such  circum- 
"  stances;  and  leave  the  tenant  to  seek  his  compensation 
"  in  damages  at  law."  This  case  is  not  exactly  the 
present,  but  it  comes  very  near  it,  and  strongly  applies. 


The  want  of 
mutuality  in  a 
contract  suffi- 
cient ground  to 
refuse  a  specific 
performance. 


The  want  of  mutuality  in  a  contract  is  a  sufficient 
ground  for  refusing  a  specific  performance  (p).  Was 
there  mutuality  in  this  contract  ?  Could  the  defendant 
have  insisted  on  the  plaintiff's  waiting  till  he  could  pro- 
cure the  estate  by  means  of  his  power  under  the  proviso  I 
Certainly  not. 


This  is  not  a  case  where  a  specific  performance  ought 
to  be  decreed.  The  plaintiff  must  be  left  to  his  remedy 
at  law.  The  defendant  was  very  blameable  in  not 
looking  into  his  title  before  he  made  the  agreement; 
but  all  the  authorities  are  against  a  decree  for  a  specific 
performance  in  a  case  circumstanced  like  the  present. 

The  bill  must  be  dismissed,  but  without  costs. 

Mr.  Home  suggested  the  propriety  of  the  Vice- 
Chancellor's  suspending  his  direction  as  to  costs,  till 
the  plaintiff  agreed  to  do  what  was  right,  in  regard  to 
future  proceedings ;  and  read  parts  of  the  defendant's 
answer,  and  proposed  to  read  a  deposition!  not  read  in 
the  cause. 


(j>)  Armiger  v.  Clarke,  Bunb.  in. 
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The  Vice-Chancellob  : — 
Wherever  the  consideration  of  costs  can  be  intro- 
duced in  the  argument  of  the  case,  it  is  proper  it  should ; 
for  it  is  very  inconvenient  after  a  cause  is  decided,  to 
go  again  into  the  merits  of  the  case,  to  determine  the 
question  of  costs.  I  think  the  question  of  costs  ought 
not  to  depend  on  what  the  party  will,  or  will  not  do, 
hereafter.  If  on  the  merits  of  the  cause  he  is  entitled 
to  costs,  I  ought  not  to  refuse  them  by  way  of  punish- 
ment, because  he  objects  to  do  what  is  considered  as 
right  in  regard  to  future  proceedings  (q). 


The  answer,  though  not  evidence  in  the  cause,  may      Answer, 

be  read  as  to  the  point  of  costs ;  and  I  did  read  it  for  that  though  not  eoi 

purpose.     The  deposition  cannot  be  read  as  to  costs,  d"1** in  the 

not  having  been  read  as  evidence  in  the  cause.    The  cau*f> ma^ 
,.,i         .  i      j.  ,    ,  .,  read  as  to  cos 

bill  must  be  dismissed,  but  without  costs. 


costs. 


(q)  His  Honor,  in  the  sub-     Leake  and  others,  expressed 
sequent  case  of  Thompson  v.     himself  to  the  suae  effect. 


WEBBER  *.  HUNT. 


1815. 


21st  July. 


A  BILL  was  filed  to  redeem  a  mortgage,  and  the  usual      °?  a  *ecr€e 
decree  was  made  against  a  mortgagee  in  possession,  vis.  *******  a  mort' 

to  take  an  account  of  what  was  due  for  principal,  interest  *^*!  m /***<*■ 

,  swn  to  account, 

and  costs,  and  of  what  had  been,  or  might  have  been  jfe,**  cannot  be 
received  by  rents  and  profits*  made  by  the  Mas- 

ter, unless  directed  by  the  decree. 
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1815,  Mr.  J.  Martin  moved,  under  the  circumstances  ot 

"  the  case,  to  rectify  the  minutes  of  the  decree,  and  for 

Wbbbir  m  direction,  that  the  Master,  in  taking  the  account  of 

„  '  rents  and  profits,  should  be  directed  to  make  Rests. 

The  Vicb-Chancellor  : — 
I  have,  upon  inquiry,  found  a  difference  of  practice 
amongst  the  Masters:  some  Masters  make  Rests  with- 
out any  specific  direction  in  the  decree  for  that 
purpose,  and  some  do  not,  but  merely  totalise  die 
principal,  interest,  and  costs,  and  the  rents  and  pro* 
fits.  The  Master  is  not  at  liberty  to  make  Tests  unless 
directed  to  do  so  by  the  decree.  In  Robinson  v.  Cum- 
mmg(a),  the  decree  particularly  directed  animal  rests 
to  be  made.  In  Gould  v.  Tmcrtd  (J),  Lord  Hard- 
wicke  was  of  opinion,  that  exceptions  to  a  Master's 
report,  because  he  had  not  made  annual  rests,  could 
not  be  sustained,  the  decree  not  having  directed  them; 
and  lately,  the  Master  of  the  Rolls,  in  Dims  v.  May  (c), 
held,  that  rests  cannot  be  made,  unless  specially  di- 
rected by  the  decree.  In  Fowler  v.  Wightwick  (d),  before 
Lord  Eldon,  the  Master  made  rests,  though  the  decree 
did  not  direct  them,  which  the  Chancellor  held  to  be 
wrong.  In  Yates  v.  Hambly(e\  it  appears,  on  consulting 
the  Register's  book,  that  the  form  of  the  decree  was, 
"  That  an  account  should  be  taken  of  what  shall  be 
coming  due  on  account  of  rents  and  profits,  to  be  applied, 
in  the  first  place,  in  payment  of  interest  and  principal, 
and  in  sinking  the  principal,  and  the  Master  to*  make 
annual  rests;  and  in  taking  such  account  is  to  make  all 

(•)  a  Atk.  409,410,  (<f)  A.D.  1810. 

(6)  *  Atk.  533.  (*)  »  Atk.  36*. 

(c)  a  May  ill*. 
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jut  allowances."  This,  is  the  proper  form  of  the  decree 
where  rests  are  to  be  made*  but  rests  can  never  be  made 
by  the  Master  unless  specifically  directed  by  the  de* 
cree.  In  the  present  case  annual  rests  are  proper,  and 
the  minutes  must  be  altered  accordingly  (/). 


(J)  la  Lord  Harcourt's  MS. 
Tables  there  is  the  following 
passage ;  "  Accounts  to  be 
taken  with  an  ramual  re*t; 
each  year's  accoant  to  carry 
interest,  in  cases  where  trustee 
has  paid  off  encumbrances  with 


bis  money;  likewise  in  cases 
of  arrears  of  annuities,  and 
old  mortgages.  Bradshaw  v. 
Ashley,  a  April  1717"  Dom. 
Pro*.  S.  C.  4  Bio.  P.  C.  305. 
Tom*  Ed. 
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WlllIE 

0. 

Hour* 


Ex  parte  LYNCH  and  another. 

1  HIS  was  a  Petition  to  the  Chancellor,  directed  by 
Him  to  be  heard  by  the  V  ice-Chancellor,  praying.  That 
a  Writ  of  Prohibition,  returnable  in  the  Court  of  King's 
Bench,  might  issue,  directed  to  the  Right  Honourable 
the  Judge  of  the  Admiralty  Priae  Court,  to  prohibit 
him  from  further  proceedings,  or  holding  plea  before 
him  in  any  manner  touching  or  concerning  the  premises. 
The  petition  stated.  That  the  British  ship  Harmony 
sailed  from  Oporto  for  London,  on  the  26th  of  February 
1815,  and  was  taken  as  prize  by  an  American  privateer 
on  the  ad  July  following,  off  Cape  Fbmterre,  and  aU 
the  crew,  except  John  Nelson,  the  mate,  were  taken 
into  the  privateer;  and  an  American  prize-master  and 
one  other  American,  with  five  Frenchmen,  were  put  on 
hoard  the  prize,  with  directions  to  the  priae-inaster  to 


July 
25th  *  26th. 

Prohibition 
refuted,  to  Judge 
of  the  Prize 
Court,  to  enjoin 
him  from  pro* 
ceeding  in  a  cat 
involving  a  ques- 
tion of  Priu. 
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.  1815'  ,  carry  the  ship  into  some  port  of  the  United  States;  and 
Ex  varte        l^e  Pr>ze-master*  shaped  his  course  for  that  purpose. 

Lykch  and  O*1  tne  subsequent  24th  of  March,  in  latitude  42,  47 
another,  north,  and  longitude  28, 13  west,  Nelson  killed  the  prize- 
master  (the  Frenchmen  not  opposing  him,)  and  brought 
the  ship  and  cargo  to  England,  where  he  arrived  on  the 
7th  April.  Proceedings  were  instituted  in  the  Admi- 
ralty Prize  Court,  by  Nelson,  in  respect  of  this  recap- 
ture, and  by  the  owners  of  the  ship  and  cargo,  when 
she  was  first  captured ;  and  on  the  6th  of  May  the 
Court  pronounced  the  ship  and  cargo  to  be  British 
property,  and  to  have  been  taken  by  the  enemy,  and  re- 
taken by  Nelson ;  and  that  one  tenth  of  the  value  was 
due  to  him  for  salvage,  and  accordingly  condemned 
the  ship  for  salvage  and  expenses ;  and  directed  that  the 
ship  and  cargo  should  be  restored  to  such  owners  on 
payment  of  salvage  and  expenses,  which  amounted  to 
1,390/.  and  were  afterwards  paid.  On  the  26th  of  the 
tame  month  of  May,  the  Commander  of  the  American 
privateer  obtained  a  monition  in  the  Court  of  Prire 
against  Nelson,  the  re-captor,  and  the  owners  of  the  ship 
and  cargo,  to  show  cause  why  such  ship  and  cargo 
should  not  be  decreed  to  be  released  from  the  re-capture 
and  seizure,  as  having  been  effected  after  the  period 
specified  in  the  Treaty  of  Peace  between  Great  Britain 
and  the  United  States  of  America  (a).    On  the  return  of 

(a)  The  Treaty  of  Peace  both  parties,    as  hereinafter 

with  the  United  States,  which  mentioned,    orders    shall    be 

was  signed  the  24th  of  De-  sent  to  the  armies/ squadron 

c ember  1814,  and  finally  ra-  officers,  subjects  and  citizens 

tified  the   17th  of  February  of  the  two  powers,  to  cease 

1815,  contains  the  following  from  all   hostilities;    and  to 

clause :  prevent  causes  of  complaint 

"  HI.  Immediately  after  the  which  might  arise  on  account 

ratification  of  this  Treaty  by  of  the  prises  which  may  be 
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the  monition,  an  appearance  was  entered  on  the  part  of  1815. 

the  petitioners,  (the  owners  of  the  ship  and  cargo  at  v        ' 

the  time  of  the  capture,)  to  save  contumacy,  but  under  T  xPartc 
protest ;  and  they  in  their  defence  submitted,  that  the  another. 
Prize  Court  had  no  jurisdiction  to  proceed  to  the  cog- 
nizance  of  the  matter,  nor  to  try  the  question  as  to  the 
re-capture  of  the  ship;  and  that  the  Court,  as  a  Court  of 
Prize,  had  no  jurisdiction  to  take  cognizance  of  any 
seizures  made  upon  the  High  Seas  during  Peace,  but 
that  its  authority  was  limited  by  the  King's  commission 
to  the  entertaining  questions  of  Prize,  where  captures 
or  re-captures,  as  Prize,  had  been  effected  by  British 
subjects  during  the  continuance  of  hostilities ;  and  that 
during  hostilities  between  Great  Britain  and  America 
no  American  subject  could  maintain  any  suit  or  action 
in  any  British  court;  and  that  after  the  conclusion 
of  Peace,  no  question  of  Prize  of  War  between  Great 
Britain  and  America  could  arise  in  respect  of  any  seiz- 
ure by  the  subjects  of  either  nation  after  the  Treaty  of 
Peace,  not  being  in  the  nature  of  Prize,  nor  cognizable 
as  such  by  the  Prize  Court;  and  that  whatever  juris- 
diction that  Court  might  have  of  it  had  already  been 

taken  at  sea  after  the  ratifi-  as  the  30th  degree  of  west 
cation  of  this  Treaty,  it  is  longitude  from  the  meridian 
reciprocally  agreed,  that  all  of  Greenwich,  shall  be  re- 
vessels  and  effects  which  may  stored  on  each  side  ;  that  the 
be  taken  after  the  space  of  time  shall  be  thirty  days  in  all 
twelve  days  from  the  said  re-  other  parts  of  the  Atlantic 
tification,  upon  all  parts  of  the  Ocean  north  of  the  Equinoc- 
coasts  of  North  America,  tial  Line  or  Equator ;  and  the 
from  the  latitude  of  28  degrees  same  time  for  the  British  and 
north,  to  the  latitude  of  50  Irish  Channels,  for  the  Gujph 
degrees  north,  and  as  far  east-  of  Mexico,  and  all  parts  of 
ward  in  the  Atlantic  Ocean  the  West  Iqdiei. 
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exercised  ;  and  that  the  Court  had  no  power  to  reverse  its- 
decree;  but  that  if  any  persons  were  injured,  the  High 
Court  of  Appeal  was  the  court  to  resort  to.  The  peti- 
tion further  stated,  that  notwithstanding  the  jurisdiction 
of  the  Prize  Court,  as  to  American  Prizes,  ceased  with 
the  war,  and  ended  on  the  17  th  February  1815,  and  had 
not  been  revived;  yet,  the  Right  Honourable  the  Judge 
of  that  Court  was  about  to  proceed  to  judgment  in  the 
cause,  instituted  by  the  American  claimant. 


Mr.  Hatty    Dr.  Lushington,  and   Mr.  Heald, 
for  the  Petition : — 

We  apply  for  this  Prohibition,  because  the  subject  is 
not  within  the  jurisdiction  of  the  Prize  Court.  Neither 
the  commission  issued  on  the  breaking  out  of  hostilities 
with  America  (6),  or  the  Prize  Act  53  Geo.  III.  c.  63, 


(6)  The  Commission  was  in 
the  following  terms : 

In  the  Name  and  on  the 
Behalf  of  His  Majesty; 
George  P.R. 

George  the  Third,  by  the 
Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the 
Faith:  To  our  right  trusty 
and  well  beloved  Cousin  and 
Chancellor,  Robert  Viscount 
Melville ;  our  trusty  and  well- 
beloved  fViUiam  Domett ,  Esq. 
Vice -Admiral  of  the  White 
Squadron  of  our  Fleet:  Sir 
Joseph  Sydney  Yorke,  Knight, 
Rear-Admiral  of  the  White 


Squadron  of  our  Fleet;  our 
right  trust)7  and  well-beloved 
Councillor  William  Dundas; 
our  trusty  and  well-beloved 
George  Johnstone  Hope,  Esq. 
Rear- Admiral  of  the  White 
Squadron  of  our  Fleet;  our 
trusty  and  well -beloved  Sir 
George  Warrendert  Baronet; 
and  our  trusty  and  well-belov- 
ed John  Osborn,  Esquire  ;  our 
Commissioners  for  executing 
the  Office  of  Lord  High  Ad- 
miral of  our  said  United  King- 
dom of  Great  Britain  and 
Ireland^  and  Dominions  there- 
unto  belonging;  and  to  the 
Commissioners  for  executing 
that  office  for  the  time  being. 
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referring  to  and  adopting  the  45  Geo,  III.  c.  72,  autho- 
rize a  jurisdiction  in   a  case  like  the  present.      The 


Greeting.    Whereas  we  hav- 
ing taken  into  our  consider- 
ation the  injurious  and  hostile 
proceedings    of    the    United 
States  of  America,  as  set  forth 
in  the  Declaration  of  this  date, 
issued  by  our  command,  We 
therefore   having  determined 
to  take  such  measures  as  are 
necessary  for  vindicating  the 
honour  of  our  Crown,  and  for 
procuring  reparation  and  sa- 
tisfaction, did  by  and  with  the 
advice  of  our  Privy  Council 
order   that  general   reprisals 
be  granted  against  the  ships, 
goods,    and    citizens   of   the 
United  States  of  America,  save 
and  except  any  ships  to  which 
our  License  has  been  granted, 
and  whicb  have  been  directed 
to  be  released  from  the  em- 
bargo, and  have  not   termi- 
nated the  original  voyage  on 
which  they  were  detained  and 
released,  so  that  as  well  our 
fleets  and  ships,  as  also  all 
other  ships  and  vessels  that 
shall  be  commissionated  by 
Letters  of  Marque  or  general 
Reprisals,    or  otherwise,   by 
you   our  Commissioners    for 
executing  the  office  of  Lord 
High   Admiral    of   our  said 
United    Kingdom    of  Great 
Britain  and  Ireland,  and  for 

C 


the  time  being,  shall  and  law- 
fully may  seize  all  ships,  ves- 
sels and  goods  belonging  to 
the  United  States  of  America, 
or  to  any  persons  being  citi- 
-  zens  of  or  inhabiting  within 
any  of  the  territories  of  the 
United    States    of    America, 
save  as  before  excepted,  and 
bring  the  same  to  judgment 
in  any  of  the  Courts  of  Ad- 
miralty within  our  dominions, 
which  shall  be  duly  commis- 
sioned :    These  are  therefore 
to  authorize  and  we  do  hereby 
authorize  and  enjoin  you  our 
said  Commissioners,  now  and 
for  the   time  being,  or  any 
three  or  more  of  you,  to  will 
and  require  our  High  Court  of 
Admiralty  of  England,    and 
the  Lieutenant  and  Judge  of 
the  said  Court  and  his  Surro- 
gates,   and  also  the   several 
Courts  of  Admiralty  within 
our  dominions,  which  shall  be 
duly  commissioned,  and  they 
are  hereby  authorized  and  re- 
quired to  take  cognizance  of, 
and  judicially  to  proceed  upon, 
all  and  all  manner  of  captures, 
seizures,  prizes  and  reprisals 
of  all  ships,  vessels  and  goods 
already  seized  and  taken,  and 
which  hereafter  shall  be  seized 
and  taken,  and  hear  and  de<- 
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commission  did  not  entitle  an  American  to  make  any 
claim  under  it.  The  authority  of  the  Priae  Court  t<* 
condemn  ceases,  with  the  Treaty  of  Peace.  Its  autho- 
rity does  .not  continue  one  hour  after  the  cessation  of 
hostilities.  There  cannot  be  a  seizure  as  Prize,  except 
flagrante  belli.  If  this  American  was  entitled  to  the 
ship,  and  the  re-capture  illegal,  he  should  have  brought 
an  action  of  Trover  for  it.  It  would  be  very  inconve- 
nient, if,  after  a  lapse  of  years,  and  many  alienations,  a 
Prize  Court  should  have  authority  to  restore  a  ship 
re-captured.  All  the  authority  of  the  Prize  Court  is 
derived  from  the  commission,  which  only  authorizes  the 
Judge  to  condemn,  and  not  to  restore.  The  doctrine  of 
Lord  Coke(c)  is  applicable  to  show  that  the  American's 
remedy  is  in  the  Common  Law  Courts.  The  jurisdiction 
in  the  Prize  Court  (d)  ought  to  be  limited  to  a  time  of 
war,  for  it   proceeds  on  principles  not  known  to  the 


termine  the  same  according  to 
the  course  of  Admiralty  and 
laws  of  nations  ;   and  to  ad- 
judge and  condemn  all  such 
ships,  Tessels  and  goods,  as 
shall   belong    to    the  United 
States  of  America,  or  to  any 
persons  being  citizens  of  or 
inhabiting  within  any  of  the 
territories  of  the  United  States 
of  America,  save   as  before 
excepted.   In  witness  whereof 
we  have  caused  our  Great  Seal 
of  our  United   Kingdom  of 
Great  Britain  and  Ireland  to 
be  put  and  affixed  to  these 
present*.    Given  at  our  Court 
at  CarltonHoutt,  the  15  th  day 
of  October,  in  the  year  of  our 


Lord  1812,  and  in  the   53d 
year  of  our  Reign. 

(c)  4  Inst.  154. 

(</)  •»  The  Judge  of  the  Ad- 
"  miralty  is  appointed  by  a 
"  commission  under  the  Great 
"  Seal,  which  enumerates 
"  particularly,  as  well  as  ge- 
"  ne rally,  every  object  of  his 
u  judicial  cognisance ;  but  not 
"  a  word  is  contained  of  prizes. 
"  To  constitute  that  authority, 
"  or  to  call  it  forth  ~  in  every 
"  war,  a  distinct  commission 
"  under  the  Great  Seal  issues  to 
"  the  Lord  High  Admiral,  to 
"  will  and  require  the  Court  of 
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Common  Law ;  and  the  King  in  Council  has  been  said 
to  have  a  Legislative  Power  over  the  Prize  Court  (e). 

The  King's  jtdvocate,  Dr.  Adams,  and  Mr.  Cooke, 
against  the  Petition: — 

The  argument,  that  the  jurisdiction  of  the    Prize 
Court  immediately  ends  with  the  ratification  of  a  Treaty 


"  Admiralty,  and  the  Lieute- 
"  nant  and  Judge  of  the  said 
"  Court,  his  surrogate  or  sur- 
"  rogates ;  and  they  are  there- 
"  by  authorized  and  required 
"  to  proceed  upon  all  and  all 
"  manner  of  captures,  seizures, 
"  prizes,  and  reprisals  of  all 
"  ships  and  goods  that  are,  or 
"  shall  be,  taken ;  and  to  hear 
u  and  determine  according  to 
"  the  course  of  the  Admiralty, 
"  and  the  Law  of  Nations.  A 
"  commission  issues  to  the 
u  Judge  accordingly."  2  Wood. 
•*  Lect.  45a. 

(e)  I  am  not  aware  of  any 
Judicial  Authority,  or  Text 
Writer,  laying  down  such  a 
doctrine  ;  nor  is  it  to  be  found, 
I  apprehend,  in  the  Practice 
of  the  Prise  Court.  Possibly 
the  following  observations  in 
an  able  tract  were  alluded  to ; 
"  Royal  instructions  from  the 
"  time  of  their  promulgation, 
"  of  course  become  Law  to  all 
"  executive  officers  acting  un- 
«  der  His  Majesty's  commis- 


"  sion,  so  as  absolutely  to 
"  direct  their  conduct  in  re- 
"  lation  either  to  the  enemy, 
"  or  the  neutral  flag.  Their 
"  legislative  force  in  the  Prize 
"  Court  also,  will  not  be  dis- 
<*  puted ;  except,  that  if  a  royal 
'*  order  could  be  supposed  to 
44  militate  plainly  against  the 
"  rights  of  neutral  subjects,  as 
"  founded  on  the  acknowledged 
w  law  of  nations,  the  Judge, 
"  it  may  be  contended,  ought 
"  not  to  yield  obedience  ;  but 
"  when  the  Sovereign  only  in- 
'*  terposes  to  remit  such  belli- 
"  gerent  rights  as  he  might 
"  lawfully  enforce,  there  can 
"  be  no  room  for  any  such 
"  question ;  for  'volenti  nonfit 
"  injuria ;'  and  the  captor  can 
"  have  no  rights  but  such  as 
u  he  derives  from  the  Sove- 
'*  reign,  whose  commission  he 
"  bears.  [War  in  Disguise, 
oxc.  p.  23.] 

It  seems  very  clear,  though 
stated  deubtfully  in  the  pas* 
sage  quoted,  that  the  Judge  of 
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of  Peace,  and  that  it  has  no  authority  to  restore,  but 
only  to  condemn,  is  unwarranted.  The  warrant  to  the 
Judge  of  the  Prize  Court,  in  pursuance  of  the  commis- 
sion to  the  Lords  of  the  Admiralty,  directs  him  to  pro- 
ceed according  to  the  course  of  the  Admiralty,  and  the 
law  of  nations.  Several  decided  cases  show  die  practice 
of  the  Prize  Court,  and  that  the  authority  of  that 
Court  does  not  cease  with  hostilities,  and  that  it  has  a 
power  to  restore,  as  well  as  to  condemn.  It  may  restore 
a  cartel  ship,  or  a  neutral ;  that  cannot  be  denied.  The 
case  of  the  St.  Helena  (e),  the  Mentor  (/),  the  Adolphus 


the  Prize  Court  is  bound  to 
decide  according  to  the  Law 
of  Nations;  and  that  no  Order 
in  Council,  which  on  the  face 
of  it  appears  clearly  contrary 
to  that  law,  would  justify  him 
in  departing  from  it,  unless 
such  order  was  in  relaxation  or 
remission  of  belligerent  rights. 
Sir  William  Scott,  sitting  in  a 
Court  of  Prize,  has  thus  ex- 
pressed himself:  "  In  formiog 
"  my  judgment,  I  trust  it  has 
«•  not  escaped  my  recollection 
"  for  one  moment,  what  it  is 
"  that  the  duty  of  my  situ- 
"  ation  calls  for  from  me ; 
"  namely,  to  consider  myself 
"  stationed  here,  not  to  deliver 
'  occasional  and  shifting  opi- 
u  nions,  to  serve  present  pur- 
"  poses  of  particular  national 
"  interest,  but  to  administer 
**  with  indifference  that  jus- 
"  tice  which  the  law  of  nations 
"  holds  out,  without  distinc- 


"  tion  to  independent  states, 
"  some  happening  to  be  neu- 
"  tral  and  some  belligerent. 
"  The  seat  of  judicial  autho- 
"  rity  is  indeed  locally  here, 
"  in  the  belligerent  country, 
"  according  to  the  known  law 
"  and  practice  of  all  nations  ; 
"  but  the  law  itself  has  no 
"  locality ;  it  is  the  duty  of 
"  the  person  who  sits  here 
"  to  determine  this  question 
"  exactly  as  he  would  de- 
"  termine  the  same  question 
"as  if  sitting  at  Stockholm." 
[Maria,  Capt.  PauUea,  l  Rob. 
R*P.  349] 

See  on  this  subject,  the  De- 
bate in  the  House  of  Lords, 
8th  March  1807,  on  the  Or- 
ders in  Council  respecting 
America. 

(0  4  Rob.    Ad«i.    Rep, 
P.  3. 
(/)  1  Rob.  179. 
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Frederick(g)9  which  arose  out  of  the  war  of  1747  *  the  1815. 

Neustra  Senora  de  Los  Dolores  (A),  and  a  decision,  not  v        ' 

reported,  ou  the  8th  of  April  1809,  where  a  case  of  *  parte 

plunderage  was  admitted,  after  costs  and  damages  had  another 
been  paid  on  a  former  sentence;  are  cases  which  show 
that  the  Prize  Court  may  act  after  hostilities  have 
ceased.  So  too  in  the  case  of  La  Bouche  Harriet 
Munster,  arising  out  of  the  Treaty  of  Utrecht  in  1712. 
the  Proclamation  for  the  cessation  of  hostilities  was  on 
the  21st  August,  and  the  capture  was  on  the  30th  Sep- 
tember, off  Newfoundland ;  the  ship  was  released  at 
Newfoundland  by  ransom,  the  captor  taking  an  hostage, 
but  leaving  all  the  questions  of  prize  to  he  decided  by 
the  Prize  Court.  The  hostage,  on  the  22d  January 
took  out  a  monition,  to  inquire  why  he  should  not  be 
released,  and  the  ransom  made  void,  reciting  the  events 
that  had  passed  and  the  cessation  of  hostilities ;  and  the 
Judge  decreed  the  hostage,  who  was  a  Frenchman,  to 
be  released,  and  the  ransom  to  be  held  null  and  void. 
So,  likewise  in  the  case  of  the  Oceano,  decided  by  the 
Master  of  the  Rolls,  and  other  Lords  Commissioners  of 
Appeal,  in  February  1811,  where  the  ship  was  taken 
into  the  Bermudas,  and  condemned;  and  on  appeal,  on 
the  ground  that  the  ship  was  unwarrantably  taken  after 
the  ratification  of  a  Treaty  of  Peace,  the  Lords  Com- 
missioners gave  relief  and  costs.  These  cases  show 
what  has  for  a  century  been  the  coarse  of  the  Court. 
Capture  and  Re-capture  are  both  determinable  by  the 
Prize  Court ;  for  Re-capture  is  capture.  Wherever  the 
seizure  is  made  as  Prize,  the  Prize  Court  has  jurisdiction. 

(g)  Mentioned  by  Sir  WiU         (A)  1  Edwards'  Adm.  Rep. 
Ham  Scott,  in  his  judgment  in      p.  60, 
the  case  ofthtEkcbt,  5  Rob. 
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He  must  show  a  property,  and  that  he  took  the  ship 
flagrante  hello.  Can  such  inquiries  be  entertained  by  a 
Court  of  Common  Law  ?  The  property  may  be  a  mixed 
property,  and  the  legality  of  the  capture  must  depend 
upon  the  construction  of  the  Treaty,  according  to  the 
law  of  nations.  The  jurisdiction  of  the  Prize  Court  is 
stated  in  Le  Caux  v.  Eden(i),  and  the  concurrent  doc- 
trine of  all  the  cases  there  cited,  show  the  Prize  Court 
has  jurisdiction  in  cases  like  the  present. 


Another  objection  to  this  application  is,  that  it  is  too 
late.  The  parties  had  time,  during  the  last  term,  to 
apply  to  a  Court  of  Law  for  the  prohibition,  and  there- 
fore cannot  now  apply  here  (ft). 

Reply: — In  the  case  of  the  Mentor,  and  the  Oceano, 
the  question  was  not  made ;  and  in  those  cases,  and  the 
others  in  1747  and  in  1717,  British  owners  were  not 
personally  concerned;  they,  therefore,  are  not  in  point. 

The  Vice-Chancellor: — 
I  shall  not  now  give  my  final  judgment  upon  a  ca$e 
of  such  magnitude  arid  importance;  but  I  will  state  the 
opinion  I  have,  at  present,  formed  of  this  case.  The 
objection,  that  the  Courts  of  Common  Law  should  have 
been  applied  to,  there  having  been  time  for  that  pur- 
pose, and  that  it  is  too  late  to  apply  here,  appears  to 
me  untenable.  In  applications  of  this  natrtre  the  Court 
has  no  discretion  whether  or  hot  it  will  hear  the  party. 
It  is  bound  to  grant  the  writ  oh  a  proper  case  being 


(i)  DougL  594. 

(A)  Blackborough  t>,  Davis, 
I  P.  Wins.    43,  and  Anon. 


1  P.  Wins.  475,  and  we  more 
particularly,  Montgomery  v. 
Blair,  a  Sch.  &  Lefr.  136. 
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made.    It  has,  even  in  Term  Time,  a  concurrent  ju-  1815, 

risdiction  with  a  Court  of  Common  Law.    But  this 
objection  needs  not  be  more  fully  considered,  since,  I  x^ar  c 

am  of  opinion,  that  on  other  grounds  the  writ  ought  not  another, 
to  be  granted.  If  it  were  a  doubt  with  me,  whether  the 
writ  should  be  granted,  I  should  be  inclined  to  grant 
it,  that  a  Court  of  Common  Law  might  re-consider  the 
question ;  but  I  have  no  doubt  on  this  case.  My  deci- 
sion will  not  preclude  the  parties  from  applying  to  a  # 
Court  of  Common  Law,  if  they  think  proper. 

With  regard  to  the  main  queftion,  two  considerations 
arise :  1st.  What  is  the  jurisdiction  of  the  Prize  Court  i 
2dly,  Whether  this  is  a  case  falling  within  its  jurisdic- 
tion, or,  in  other  words,  a  question  of  Prize  or  no  Prize  i 
It  is  clear,  from  Le  Caux  against  Eden  (I),  and  Key  and 
Hubbard  v.  Pearce,  Fanderwoodst  v.  Thompson,  and  the 
able  judgment  of  Lord  Mansfield  in  Undo  and  Jtodsiey, 
all  cited  in  Le  Caux  v.  Eden  (m),  that  the  Prize  Court 
ha*  a  sole  and  exclusive  jurisdiction  m  all  cases  of  Prize. 
This  b*s  been  the  received  doctrine  from  the  time  of 
Elizabeth. 

Is  this  then,  2dly,  a  case  within  the  jurisdiction  of  the 
Prize  Court  ?  That  must  depend  upon  the  circumstances 
of  the  case.  The  facts  of  this  case  are  not  disputed. 
The  Treaty  of  Peace  with  America  was  signed  on  the 
24th  of  December  1814,  and  ratified  on  the  17th  of 
February  following.  The  Treaty  legalizes  captures  made 

(/)   Dong).  594-  Smart  and  otfw*,  *.  Wtfe, 

(»)  Sae  also  wkat  is  said     3T.  R.  $%}. 
fry  tbe  J«df«  in  tbt  cat*  tf 

■h  eg 
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v v '      in  certain  places,  within  a  given  time  after  the  signature 

Ex  parte        of  the  Treaty.    On  the  2d  of  March  the  ship  was  hos- 
Lynch  and      tilely  captured  by  the  American,  who  was  not  aware  of 
another.         the  cessation  of  hostilities,  and  he  continued  in  possession 
of  the  ship  till  the  24th.   On  the  24th,  Nelson,  the  mate, 
by  a  gallant  enterprize,  re-captures  the  ship,  brings  it 
into  a  British  port,  and  issues  a  warrant  to  arrest  the  ship, 
and  the  quondam  British  owner  is  called  on  to  say  why 
.  he  should  not  have  salvage.    He  was  held  entitled  to 
salvage ;  and  subject  to  the  same,  Restitution  of  the  ship 
and  cargo  was  ordered  to  the  original  owner.    The 
American  captor  having  heard  of  these  proceedings, 
issues  a  monition,  calling  upon  all  the  parties  interested 
to  bring  this  question  into  the  Admiralty  Prize  Court 
for  adjudication.    This  proceeding  is  sought  to  be  re- 
strained by  prohibition.    Is  this  then  a  question  of  Prize 
or  no  Prize?   If  the  right  of  the  American  captor  is 
questioned,  on  the  ground  that  the  capture  was  not 
within  the  time  and  place  prescribed  by  the  Treaty,  that 
is  a  question  of  title  jure  belli,  depending  on  facts,  and 
involving  many  nice  questions,  as  to  which  a  Court  of 
Common  Law,  in  an  action  of  Trover,  could  not  so  pro- 
perly decide.  Those  Courts  do  not  decide  upon  Treaties 
of  Peace,  or  upon  the  jus  belli.  The  Court  of  Prize  only, 
can  decide  upon  the  construction  of  Treaties  of  Peace,  as 
between  nation  and  nation,  grounding  its  decision  upon 
the  law  of  nations.    Is  a  Court  of  Law  to  determine 
whether  the  capture  took  place  before  or  after  twelve 
o'clock  at  night  ?  And,  with  respect  to  the  longitude,  and 
latitude,  are  we  to  determine  that  question  upon  affidavits, 
for  a  prohibition  ?  A  question  may  arise,  whether,  suppos- 
ing the  capture  was  good,  and  possession  for  twenty-two 
days,  and  in  progress  to  an  American  port  for  condem- 
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nation,  a  change  of  property  took  place.  This  must 
be  decided  by  the  Law  of  nations  (n).  Another  question 
may  arise,  whether  the  owner's  right  of  re-capture  was 
taken  away  by  the  capture,  and  a  possession  of  twenty- 
two  days,  without  a  condemnation,  there  being  a  Treaty 
of  Peace  intervening  while  in  its  progress  towards  an 
American  port  ?  Does  the  Treaty  do  away  the  neces- 
sity of  condemnation,  in  order  to  fix  the  property? 
These  arc  questions  arising  upon  the  jus  belli  to  be  de- 
cided by  the  law  of  nations.  The  question  is  not,  whe- 
ther a  Trial  at  Law  would  be  more  satisfactory  to  the 
British  owner,  but,  whether  it  is  not  more  satisfactory 
to  foreign  nations  to  have  questions  of  this  nature,  be- 
tween a  foreigner  and  a  subject  of  this  country,  decided 
in  a  Tribunal  bound  to  decide  according  to  the  Law  of 
Nations.  Without,  I  trust,  any  improper  bias  in  favour 
of  the  Prize  Court,  I  do  think  that  questions  of  this 
nature  are  more  properly  decided  in  that  Forum.  The 
consideration  of    re-capture  is,  equally  with  capture, 
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(n)  As  to  this  point,  tee 
Grotius  De  Jure  Bell.  &  Pac. 
L  3,  c.  6,  s.  3;  &  Byokershoek 
Quest  J.  P.  1.  i,  c.  4;  10  Mod. 
79,  8o;  Burr.  694,  1208*9; 
Doug.  617.  Sir  William  Scott, 
in  bis  judgment  in  the  case  of 
the  Neustra  Senora  De  Los 
Dolores,  says,  "  We  know, 
*'  that  in  captures  at  sea,  the 
"  general  law  is,  that  bringing 
"  urfra  prxiidia,  and  even  a 
"  sentence  of  condemnation,  is 
"  necessary  to  convert  the 
"  property  ;  and  although,  in 


"  some  instances,  positive  in- 
"  stitutions  have  determined 
"  that  a  possession  of  a  certain 
"  numberof  hours  is  sufficient, 
"  yet  this  proceeds  upon  the 
"  ground  that  a  possession  of 
"  so  many  hours  is  an  evidence 
"  of  firm  possession."  Ed- 
wards's Adm.Rep. vol.  1,  p.  6«. 
See  also  Brown'sCivil  Law  and 
Law  of  the  Admiralty,  vol  *, 
p.  251,  where  most  of  the  au- 
thorities on  this  subject  art 
adverted  to. 
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1815.  within  the  jurisdiction  of  the  Prize  Court.      If  this 

'        *        '     capture  was  legal,  the  re-capture  may  or  may  not  be  good, 

Expurtc       according  to  circumstances.    The  time  of  the  re-capture 
Lynch  and 

^^        — the  place — die  longitude  and  the  latitude,  must  be 

considered  according  to  the  provisions  of  the  Treaty  of 
Peace.  This  is  a  proper  matter  for  the  Prize  Court  to 
determine.  Is  the  quondam  British  owner  by  the  re- 
capture remitted  to  his  former  right?  This  is  a  question 
de  jure  belli,  and  which,  whatever  weight  may  belong 
to  it,  is  to  be  determined  by  the  Law  of  Nations.  It  is 
impossible  to  say,  therefore,  that  the  Prize  Court  has 
not  jurisdiction  in  this  case.  The  Prize  Act  prohibits 
any  mode  of  re-possession,  but  by  adjudication.  It  has 
been  argued,  that  the  commission  to  the  Prize  Judge 
does  not  authorize  him  to  establish  the  claims  of  an 
American  to  a  British  ship,  as  Prize;  and  that  this  is  in 
.  the  nature  of  an  original  proceeding  on  behalf  of  the 
American  captor.  But  this  is  too  narrow  a  construction 
of  the  commission,  and  contrary  to  the  understanding 
and  practice  of  the  Prize  Court.  It  is  tying  down  its 
authority  too  much  to  say  it  can  only  condemn  and  not 
restore.  The  cases  cited  show,  according  to  the  prac- 
tice of  a  century,  it  has  jurisdiction  to  restore,  and  it 
is  proper  it  should  have  that  power.  The  jurisdiction 
is  over  the  act  done ;  and  the  Court  has  power  to  do 
justice  to  all  parties  in  a  way  which  a  Court  of  Com- 
mon Law,  in  an  Action  of  Trover,  could  not  do.  In 
Turner  and  Cary(o),  the  Ostender  was  relieved,  though 
it  was  difficult  to  say  the  commission,  in  words,  gave 
auch  a  jurisdiction,  but  it  necessarily  arises  from  it. 

(o)  Reported,  i  Lev.  243,     in  Le  Caux  v.  Sdcn,  Dougl, 
and  1  Sid.  367,   and  noticed     58a. 
in  Mr.  Just  Butler's  Judgment 


CASES  IN  CHANCERY. 


*9 


Assuming  the  American  capture  to  be  good  by  pas-  1315. 

session,  and  the  Treaty  of  Peace,  the  subsequent  re-cap-     *        "        ' 
ture  must  be  considered  as  the  capture  of  an  American        &x  Vartc 

T  vwrn  ftlHi 

ship  brought  into  Court  for  condemnation,  and  a  partial,  ^. 

not  a  general,  adjudication  of  Prize,  obtained  behind 
the  American's  back.  The  American,  therefore,  was 
entitled  to  a  monition,  for  in  all  cases  the  Court  may 
call  upon  a  reluctant  captor  to  come  in  and  have  en 
adjudication.  If  the  American  captor  had  carried  bis 
capture  into  an  American  port,  and  obtained  a  condem- 
nation, and  on  sailing  out  of  port  again  it  had  been 
recaptured,  there  is  no  doubt  he  was  entitled  to  a  mo- 
nition, and  so,  I  think,  he  is  in  the  present  case.  It  has 
been  the  constant  course,  for  a  century  past,  at  the  end 
of  every  war,  to  institute  proceedings  on  behalf  of  an 
enemy,  having  ceased  to  be  an  enemy,  to  be  heard  in 
a  Court  of  Justice,  to  dispute  the  validity  of  a  capture. 
In  the  case  of  the  Mentor,  the  ship  was  taken  in  the 
year  1783,  and  destroyed  after  the  cessation  of  hostili- 
ties, but,  before  notice  of  such  cessation,  and  it  is 
stated,  I  think,  that  after  a  period  of  eighteen  years 
after  the  ship  was  destroyed,  a  Suit  was  instituted  in  the 
Prize  Court  for  indemnification.  What  authority  had 
the  Court  to  entertain  that  suit?  It  was  not  a  suit  for 
condemnation  of  any  ship — it  was  not  a  suit  instituted 
by  a  British  subject  against  a  quondam  enemy,  it  was  by 
a  quondam  enemy  seeking  relief  and  indemnification  in 
the  Admiralty  Court,  after  the  ship  was  destroyed,  in  a  A 
proceeding  in  rem.  The  ship  was  destroyed  and  gone- 
There  was  no  proceeding  of  the  British  subject  to  con- 
demn, and  yet,  in  that  case,  the  Court  felt  00  difficulty 
in  assuming  jurisdiction,  and  there  was  no  attempt  to 
stop  it  by  a  prohibition.  It  has  been  said,  that  the 
captain  of  a  British  ship  of  war  may  more  readily  yield 
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1815.  to  the  jurisdiction  of  a  Prize  Court,  because,  if  he  doef 

not,  he  may  be  deprived  of  his  capture  by  an  order  from 
L  ch  and  ^e  Government  to  restore ;  but  that  observation  fails 
anothtr.  *n  lta  application  to  that  case,  because  the  captain 
was  in  no  danger  of  any  thing  of  that  kind ;  he  might 
have  been  called  upon  for  damages,  and  it  was  very 
much4the  interest  of  the  party  there  to  stop  the  jurisdic- 
tion of  the  Admiralty  Court,  because  his  only  defence 
was  length  of  time.  If  he  could  have  succeeded  in 
transferring  it  to  a  Court  of  Law,  the  Court  of  Law 
would  have  had  no  difficulty  to  apply  the  Statute  of  Li- 
mitations, and  therefore  it  was  his  interest  to  institute 
such  a  proceeding,  but  no  such  proceeding  was  insti- 
tuted. The  Court  decided  against  the  claimant  upon  the 
ground  of  the  lapse  of  time ;  and  that  if  he  could  have 
any  remedy,  it  must  be  by  an  application  to  Govern- 
ment, to  give  him  some  reparation  for  the  injury  he  had 
sustained  ;  but  that  a  Court  of  Justice  would  not  exer- 
cise its  power  after  such  a  length  of  time. 

In  the  year  1811  a  question  arose  respecting  the 
Oceano,  which  was  a  Spanish  ship.  The  capture  took 
place  at  or  beyond  the  period  of  the  cessation  of  hosti- 
lities. The  vessel  was  condemned  in  the  inferior  Court 
of  Admiralty,  not  knowing  it  was  taken  under  circum- 
stances that  did  not  render  it  a  lawful  capture;  but 
upon  an  appeal,  the  Master  of  the  Rolls  (p),  and  other 
Lords  Commissioners  of  Appeal,  decided,  that  the 
Prize  Court  had  a  Power  to  restore  it  to  the  quondam 
enemy,  who  presented  his  claim  in  that  case,  and  They, 
accordingly,  ordered  the  vessel  to  be  restored. 

(?)  Sir  William  Grant. 
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In  the  case  of  the  Hostage  in  1712,  and  in  the  case  of  1815. 

the  Jdolphus  Frederick,  no  want  of  jurisdiction  was  sup- 
posed. These  are  cases  showing,  that  for  a  century  -  *  ?*r  e 
past  the  Court  of  Prize  has  exercised  jurisdiction  over  another, 
an  act  done  after  the  cessation  of  hostilities.  It  is  not 
necessary  to  determine  how  long  the  jurisdiction  of  the 
Prize  Court  continues  after  the  cessation  of  hostilities. 
Undoubtedly,  the  Prize  Court  must,  after  the  cessation  of 
hostilities,  have  jurisdiction  to  determine  upon  captures 
made  during  the  war.  It  must  always  happen  that 
there  are  hostilities  de  facto,  when  they  cease  dejure, 
and  Courts  of  Prize  must  have  jurisdiction  in  all  such 
cases  of  bon&jide  belligerent  acts.  It  would  be  unfor- 
tunate if  such  cases  were  to  be  decided  by  the  Munici- 
pal Courts.  The  passage  cited  from  Lord  Coke  has 
not,  in  my  opinion,  any  bearing  whatever  on  the  sub- 
ject ;  nor  does  the  Prize  Act  affect  this  question. 

It  remains  now  to  consider  whether  the  sentence  of 
restitution  put  an  end  to  the  jurisdiction  of  the  Prize 
Court.  It  was  a  Proceeding  behind  the  back  of  the 
American  captor.  The  only  question  made  was,  whe- 
ther the  Re-capture  was  good ;  but  a  decision  on  this 
point  would  not  conclude  the  American,  he  being  an 
absent  party.  It  is  urged,  as  a  great  hardship,  if  after 
having  paid  salvage  to  the  amount  of  1,300/.  on  the 
re-capture,  the  ship  should  be  taken  away;  and  that  if 
alienations  had  been  made,  it  would  operate  most  inju- 
riously. It  may  be  hard,  but  Courts  must  decide  upon 
principle,  whatever  the  effect  may  be.  Tho  claim  of 
salvage  might  have  been  resisted.  If  the  Party  might 
and  ought  to  have  appealed,  that  is  no  ground  of  Pro- 
hibition. With  regard  to  alienations,  the  Court  cannot 
help  Parties  having  a  bad  title.    For  these  reasons,  my 
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1815.  present  opinion  is,  that  a  Prohibition  ought  not  to  be 

granted. 
Ex  parte 
Lynch  and  Note. — Two  days  afterwards,  the  Vice-Chancellor  said 

another,        he  had  not  changed  his  opinion  either  as  to  refusing  the 

writ,  or  as  to  the  reasons  he  had  stated  for  such  refusal. 

No  costs  were  given. 


26th  July.  WOOD  v.  DYNELEY. 


Full  costs  may  A  GENERAL  demurrer  was  allowed  in  this  cause,  and 

be  given  on  al-  tne  uguai  or(jer  made  for  5  /.  the  common  costs ;  and 

ojtance  of  a    -  row  ^  defendant    three  weeks  after  the  allowance  of 

murrcr,  though  %*./.«  , 

application  not  the  demurrer,  moved  for  full  costs,  on  the  ground,  that 

made  till  three     the  bill  was  vexatious. 

weeks  after  such 

allowance.  Tne  Dji]  was  filed  for  an  injunction  to  prevent  arbi- 

trators making  their  award  on  subjects  in  dispute 
between  the  parties,  one  of  the  matters  in  dispute  re- 
ferred for  arbitration,  relative  to  some  costs,  not  having 
been  intended  to  be  referred.  The  common  injunction 
was  obtaiqed,  but  no  affidavit  was  filed,  nor  was  a  spe- 
cial injunction  afterwards  moved  for,  a  demurrer  to  the 
bill  being  allowed. 

In  support  of  the  motion  an  affidavit  was  filed,  show- 
ing, that  the  only  material  allegation  in  the  bill,  viz. 
the  error  in  one  of  the  subjects  of  reference,  was  false ; 
and  that  the  plaintiff  wrote  a  letter,  by  which  he  agreed 
that  the  question  of  costs  should  be  referred  to  the 
arbitrators. 


cases  ift  chancery: 

Mr.  Hart,  Mr.  Leach,  and  Mr.  Sfiadwell, 
for  the  Motion : — 

By  the  general  order  of  Lord  Ro$sJyn(a),  it  was 
ordered,  that  on  allowing  or  over-ruling  a  plea  or  de- 
murrer, the  parties  shall  be  in  all  such  cases  liable  to 
such  further  costs  as  the  Court  shall  think  fit  to  award. 
This  order  has  been  often  acted  upon.  In  Griffiths 
v.  Wood  (Jb),  where  the  now  plaintiff  was  defendant, 
a  demurrer  was  allowed,  and  the  defendant,  on  applica- 
tion, was  ordered  full  costs.  So  in  the  case  alluded  to 
in  the  argument  of  that  case ;  there  a  p'ea  put  in  by  the 
now  Plaintiff,  was  allowed,  and  Full  Costs,  were,,  on  his 
application,  given.  On  the  same  principle,  where  excep- 
tions were  over-ruled,  costs  beyond'  the  common  costs 
have  been  given  (c). 

Sir  Samuel  Romilfy,  against  the  Motion  :— 

I  do  not  consider  it  as  the  settled  practice,  that  after 
a  demurrer,  which  admits  the  allegations  in  the  bill,  a 
Party  is  entitled  to  enter  into  the  Merits  of  the  Case,  for 
the  purpose  of  obtaining  Full  Costs.  Demurrers  weie 
formerly  considered  as  a  mode  of  speedily  ending  a  Suit, 
but  that  would  not  be  so,  if  the  merits  of  each  case  are 
to  be  tried  by  affidavit,  after  a  demurrer  has  been 
allowed. 
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If  such  a  motion  is  in  any  case  proper,  it  should  be  made 
soon  after  the  demurrer  is  decided  upon,  when  the  case 
is  fresh  in  the  remembrance  of  the  Judge,  and  not  after 
a  length  of  time,  as  in  this  case.    They  say  nothing  of 


(a)  6  Feb.  1794.    4  Bro. 
C.C.  545. 

(b)  1  Ves.  &  Bea.  307. 


(c)  Puiccl  o.  Macnamara, 
13  Ves.  166. 
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the  costs  when  the  demurrer  is  decided,  but,  taking 
an  order  for  the  Common  Costs,  afterwards  apply  for 
Full  Costs.  If  the  Court  may  give  more  than  the  com- 
mon costs  upon  the  decision  of  the  demurrer,  it  cannot 
after  a  lapse  of  time.  The  Order  of  Lord  Rossjyn  is  to 
be  found  in  Mr.  Beames's  book  (d),  a  very  useful  work, 
with  the  advantage  of  a  reference  to.  the  decisions  on 
each  order.  He  has  there  given  some  Cases  obtained 
from  the  Register ;  but,  in  those  cases,  the  further  costs 
appear  to  have  been  given,  when  the  demurrer  was  heard, 
except  in  the  instance  of  Griffiths  v.  Wood. 


Mr.  Shadwell  [in  the  absence  of  Mr.  Hart,  and 
Mr.  Leach],  in  Reply  :— 
Lord  Ross/yns  Order  does  not  specify  any  time  for 
the  Application.  There  is  only  an  interval  of  three 
weeks  in  this  case,  since  the  decision  of  the  demurrer. 
In  the  case  of  the  plea  over-ruled,  and  full  costs  given, 
the  Application  for  Cpsts  was  after  three  months  had 
elapsed  from  the  allowance  of  the  plea.  In  Griffiths  v. 
Wood,  the  motion  was  made  after  a  considerable  length 
of  time(e). 


The  Vice-Chancellor: — 
If  this  were  a  new  Case,  I  should  have  entertained 
great  doubts  upon  the  subject.    The  order  in   1794 
was  grounded  on  the   insufficiency  of.  5/.  costs,  on 


(d)  "The  General  Orders  of 
the  High  Court  of  Chancery," 
&c.  p.  457,  n*  ». 

(«)  la  the  Report  of  Hat 
case,  1  Ves.  &  Baa.  907,  it 
does  not  appear  when  the  ap- 


plication was  made;  but  in 
Mr.  Beames's  Work,  "  Gen. 
Orders,  Ac."  p.  457,  n.  a,  it 
is  said,  the  application  was 
made  "  some  monthe  after  the 
"  demurrer  was  argued  a&4 
"  allowed.* 
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the  allowance  of  a  demurrer.  The  application  in  Grif- 
fiths v.  Wood  was  supported  by  an  affidavit,  which  has 
been  shown  me,  by  which  it  appears,  the  costs  of  the 
defendant  amounted  to  40  /.  which  evinces  the  propriety 
of  Lord  Rosslyns  order.  If  this  were  res  integra,  I  should 
have  thought  the  application  for  Further  Costs  ought  to 
have  been  made  when  the  demurrer  was  over-ruled,  and 
the  order  made  for  the  common  costs  ;  and  that  there 
ought  not  to  be  two  orders  for  costs.  There  is  great 
inconvenience  in  allowing  the  merits  of  the  Case  to  be 
decided  by  affidavit,  and,  probably,  at  a  considerable 
Expense.  In  ordinary  cases  the  Court  does  not  allow  its 
Discretion  as  to  Costs,  to  be  regulated  by  affidavits.  It 
leads  to  extrinsic  matters,  and  long  inquiries.  I  am 
bound,  however,  by  the  Authorities ;  and,  as  affidavits 
have  been  permitted,  I  see  no  reason  why,  in  this  case, 
I  should  not  be  governed  by  the  affidavit,  which  exhi- 
bits strong  ground  for  granting  the  motion.  If  an  Affi- 
davit relating  to  vexation  in.  another  Suit,  has  been 
allowed,  as  it  was  in  Griffiths  and  Wood,  to  increase  the 
costs,  surely  it  is  allowable  to  show  vexation  in  the  same 
cause,  as  is  amply  done  here.  On  the  face  of  the  Re- 
cord, and  without  the  aid  of  the  affidavit,  it  appears  a  case 
of  vexation.  Following,  therefore,  the  Authorities,  I  think 
this  is  a  case  where  Full  Costs  should  be  given,  and  I 
nhall  afeo  give  the  Costs  of  this  Motion';  but  if  it  shall 
appear  that  the  Costs  of  the  Motion  were  not  given  in 
Griffiths  v.  Wood,  I  wish  that  point  to  be  mentioned 
<*gaia* 
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v. 

DVKBLET. 


Note.  The  costs  of  the  Motion  were  given,  a?  ifk 
Griffiths,  v.  Wood. 
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« v ' 

29th  July. 

Limitation  by 
settlement  qf 
personal  pro- 
perty H  to  next 
of  kin  in  equal 
degree?  posses 
ike  property  to  a 
rurvivmg  sister, 
in  exclusion  of 
children  by  a  de- 
ceased brother* 


A  QUESTION  arose  in  this  Cause,  under  a  Settle- 
meat,  whereby,  in  default  of  appointment,  a  sum  of 
money  was  given  after  the  death  of  the  Settlor, "  To  his 
next  qf  kin  qf  equal  degree;  and  if  more  than  one,  share 
and  share  alike"  The  Settlor  died,  leaving  a  sister,  and 
children  by  a  deceased  brother. 

Mr.  Leach,  and  Mr.  Heold,  contended,  that  the  words 
"  of  equal  degree*'  ought  to  be  considered  as  omitted,  in 
order  to  make  the  limitation  sensible.  That  the  Statute 
of  Distributions  (a)  has  defined  who  are  next  of  kio,  viz. 
the  surviving  sister,  and  the  children  of  the  deceased 
brother ;  and  that  the  children  must  share  equally  with 
their  aunt. 


Sir  $amuel  Romilly,  and  Mr.  Wingfield, contra: — 
The  Court  is  not  justified  in  rejecting  any  words  in 
the  Settlement.  By  the  words  used,  it  was  intended 
that  the  Next  of  Kin  should  take,  as  defined  by  the 
Statute  of  Distributions,  meaning  only  to  exclude 
representatives. 

When  there  is  a  gift  to  Relations,  that  has  been  held 
to  mean  next  of  kin,  according  to  the  Statute  of  Dis- 
tributions^); but  if  the  bequest  be  to  the  nearest  rela- 


(o)  a*  &  as  Car.  a.  c  io. 
99  Car.  2.  c.  3% 


(*)  See  Anon.   1  P.  Wins. 
397  Spring  on  dem.  Titchtr 
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Icon,  that  has  been  held  to  pass  to  a  surviving  brother,  in  1815. 

exclusion  of  the  children  of  a  deceased  brother.  That 
was  lately  decided  at  the  Rolls,  in  Smith  v.  Campbell(c). 
It  was  determined  on  principle,  for  the  Master  of  the 
Rolls  was  not  aware  of  a  similar  decision  in  Marsh  v. 
Marsh  (d). 

The  Vice-chancellor  : — 
The  Settlor  seems  to  have  adverted  to  the  distinction 
taken  in  the  Statute  of  Limitations,  between  next  of 
kindred,  and  persons  legally  representing  theirs  tocks, pro 
suo  cuiquejure.  In  several  sections  of  that  Act  a  distinc- 
tion is  taken  between  kindred  in  Equal  Degree,  and  Next 
of  kin  taking  by  Representation,  showing  that  they 
do  not  mean  the  same  persons.  The  case  alluded  to  of 
Smith  v.  Campbell  is  not  in  point.  We  need  not  con- 
sider what  construction  is  to  be  given  to  the  word*  share 
and  share  alike;  that  question  could  only  arise  if  more 
than  one  answered  the  description  of  next  of  kin 
in  equal  degree  which  is  not  the  case  here(f).  The 
sister  is  alone  entitled. 

v.  Biles,  in  note  to  1  T.R.  118.         GO  The  words  '«  Share  and 

Green  v.  Howard,  1  Ves.  jus,  'hare  alike"  have  been  held    . 

31.  Wright  p.  Atkins,  Cop.  to  have  the  same  meaning  as 

118.*  "  equally  to  be  divided,"  Phil- 

(c)  ao  June  1815.  lips  v.  Garth,  3  Bro,  C.  C,  64. 

(d)  1  Bra  C.  C.  393. 
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1815. 
— * "  Ex  parte  TOPJIAM. 


2d  August     _ 

No  authority  J  HIS  was  a  Petition  in  Bankruptcy  for  the  usual 
in  Bankruptcy  on  or(jer  for  Sale,  on  behalf  of  an  equitable  Mortgagee,  by 
petition  ofequi-  D  u  of  Thle  Deeds  of  a  Leasehoid  Estate,  and  that 
table  mortgagee    ,  '  .  ,       «     ^  .  • .       ^ii^- 

b  deposit  of  e  mlS'lt  come  m  under  the  Commission  for  the  denci- 
deeds,  to  order  ency.  The  Deposit  was  made  in  January  1812.  After- 
sale  of  the  estatef  wards,  in  June  1813,  before  the  bankruptcy,  the  bankrupt 
where  there  is  a  agreed  to  sell  the  Estate  to  a  Mr.  WW— received  the 
^sequent  Mort^  purchase-money,  and  let  Ward  into  possession— but  did 
fS./KeLp.  not  execute  a  Conveyance. 
tion  who  objects, 

and  has  not  Mr.  Heald  for  the  Petition. 

proved  under  the 

Commission ;  the       Mr  Horm  0ppose(j  it,  on  behalf  of  Ward ;  and  con- 
*lw  hi,  mil        tended,  that  no  such  order  could  be  made,  there  being 
an  Agreement  for  a  Sale  to  Ward  of  the  Equity  of  Re- 
demption, who  refuses  to  consent  to  a  Sale,  and  has  not 
proved  under  the  Commission,  and  that  a  Bill  must  be 

filed. 

The  Vice-chancellor: — 
This  is  a  proper  Case  for  a  Bill.    Even  in  the  case  of 
a  legal  mortgage  the  Commissioners  are  not  authorized 
to  order  a  Sale,  unless  in  Cases  where  the  Bankrupt  has 
in  himself  the  Equity  of  Redemption  (a). 

(a)    In  Ex  pmrte  Jackson,  second  Mortgagee,  not  claim- 

5  Ves.  357,  it  was  hel<j  the  inguuder  the  Commission,  but 

Chancellor  has  no  authority  resting  upon  his  Security,  to 

jn  Jbankruptcy  to  compel  a  join  in  a  Sale  obtained  by  a- 


being  by  Bill. 
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THOMPSON  and  Others  v.  LEAKE  and  Others.  1815. 


THE  Defendants,  John  Leake,  Thomas  Bennett,  and  5       ugtt8t 

George  Parker,  were  the  Owners  of  a  ship  called  the  V™the  Sak 

George,  of  which  the  defendant,  Thomas  Bennett,  was  r  a      v.„     \ 

master.     The  ship,  in  December  1813,  sailed    on  a  Sale  or  Indorse- 

voyage  from  Ireland,  for  Santander  in  Spain,  and  in  ment  of  the  Ccr- 

the  course  of  the  voyage  sustained  great  damage,  but  tificatc   of  Re- 

arrived  at  Santander.     Bennett  wrote   to  Leake  and  J1"*1*  mEdiff 

Parker,  stating  the  damage  to  the  ship,  and  requesting  °T  .    *"*" x? 

advice  how  to  act    Leake  and  Parker,  in  answer,  re-  ground  of  acci- 

commended  the  vessel  to  be  sold,  and  to  have  her  sur-  dent  or  fraud. 
veyed,  and  condemned,  if  the  surveyors  were,  of  opinion 
she  should  be  condemned.  Surveyors  were  appointed, 
at  the  instance  of  Bennett,  by  the  Tribunal  of  Justice  at 
Santander,  who  reported,  she  was  not  sea-worthy,  and 
that  the  costs  of  the  repair  would  exceed  the  value ;  and 

prior  Mortgagee   under    the  "  spectivf  Mortgages,andthen 

General  Order  of  the  8th  of  "  the  Assignees  might  adver- 

May  1794.  "  tise  the  premises,  subject  to 

"  the  two  mortgages ;  and  if 

Mr.     Christian     observes,  "  there  was  any  advance  upon 

"  Where  the  second  mort-  "  the  aggregate,  of  what  is 

"  gagee  will  not   consent  to  "  due,  the  assignees  or  the  pur- 

"  join  in  a  sale,  the  assignees  "  chaser  most  redeem  both. 

"  may  request  the  Commis-  "  If  there  was  no  advance, 

"  siontrs  to  call  before  them  "  the  mortgagees  would    be 

"  the  two  Mortgagees,  which  "  left  to  their  usual  remedy, 

"  they  have  a  power  to  do,  "  and  the  creditors  would  have 

•'and  to  examine  them  with*  "  no  further  interest  in  the 

"  respect  to  the  principal  and  "  premises."    [3  vol.  Chris- 

44  Interest  due  upon  their  re-  "  tian's  Bank.  JLaw*,  p.  3*3-4-] 
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thereupon  Bennett  petitioned  the  Court  at  Santander 
to  receive  his  abandonment  of  the  vessel,  and  direct  her 
to  be  sold  by  public  auction.  Upon  this  petition,  the' 
Court  ordered  a  Sale  to  bemad*  by  a  Notary,  and  that 
a  valuation  should  be  taken  of  the  hull,  tackle,  and 
appurtenances.  A  valuation  was  accordingly  made 
on  oath,  and  the  ship  was  told  by  public  auction  on  the 
29th  March,  1814,  at  which  Sale  the  Plaintiff,  on  be* 
half  of  himself  and  the  Co-Plaintifla,  was  the  highest 
bidder,  and  declared  to  be  the  purchaser,  at  the  sum  of 
1379  hard  dollars.  The  money  was  paid,  and  a  iticeipt 
given.  After  the  tale,  Bennett  declared  that  he  bad 
lost  the  Certificate  of  the  Registry  of  die  Ship,  and 
signed  a  paper,  dated  the  5th  April  1814,  in  which  the 
sale  and  preceding  facts  were  stated,  *vA>  the  loss  of  the 
Certificate.  The  Plamtttrs  repaired  the  ship,  and  <aent 
her  on  a  voyage  to  London,  where  she  arrived. 


Bennett  afterwards  found  the  Certificate  of  the  Regis- 
try, and  arrived  in  England  nbomt  the  time  the  vessel 
arrived  there,  and  the  Plaintiffs  applied  to  him  for  the 
Certificate  of  Registry,  and  he  sent  it  to  the  Counting- 
house  of  the  Defendant  Leake,  from  whence  the  Defend- 
ant Barker  took  it,  and  retained  the  same.  Applications 
were  then  made  by  the  Plaintiffs  to  the  Defendants,  to 
deliver  up  the  Certificate,  and  execute  a  proper  Convey- 
ance of  the  Ship.  The  Bill  prayed, "  That  the  Defendants 
may  be  decreed  to  carry  the  Sale  specifically  into  exe- 
cution, and  to  execute  a  Bill  of  Sale  of  the  said  Ship,  and 
to  deliver  up  the  Certificate  of  the  Registry  of  the  said 
Ship  to  the  Plaintiffs,  or  as  they  shall  direct,  so  that 
the  said  ship,  and  the  legal  title  of  the  said  Defendants 
therein,  may  be  duly  and  effectually  transferred  and 
conveyed  to  the  Plaintifls,  or  as  tfaey  shall  direct;  <and 
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that  in  the  mean  time  the  said  Defendants  may  be  re- 
strained by  Injunction  from  disposing  of,  or  parting 
with,  the  said  Ship,  or  the  said  Certificate  of  Registry, 
and  from  making  any  Saleof  the  said  Ship,  or  executing 
any  Bill  of  Sale  relating  thereto." 

An  Injunction  was  obtained  for  want  of  an  answer. 
Answers  were  afterwards  pat  in.  The  Defendants, 
Leake  and  .Bennett,  admitting  the  facts  stated  in  the 
Bill,  .and  submitting:  to  act  as  the  Court  should  direct. 
The  Defendant  Parker  answered  separately; and  admit- 
ting the  facts  stated  in  the  bill,  contended,  that  the  Pro- 
ceedings in  the  Court  at  Santander  were  void,  that  not 
being  a  proper  Tribunal,  and  not  having  authority  to 
decree  a  Sale  of  the  Ship,  unless  for  the  purpose  of 
being  broken  up ;  and  that  the  repairs  of  the  ship, 
according  to  the  estimate  of  two  experienced  shipwrights, 
did  not  cost  more  than  40/.  and  admitted  he  took 
possession  of  the  Registry  of  the  Ship  to  protect  his  pro- 
perty as  owner;  and  that  he  had  received  no  part  of  the 
money  for  which  the  ship  sold,  and  that  he  was  the 
owner  of  one  half  of  the  ship,  and  that  he  stood  insured 
only. to  the  amount  of  500/.  and  that  the.  underwriters 
refused  to  pay  this  insurance,  insisting  that  the  Sale  was 
improper, an  dfraudulent;  and  insisted,  that  the  Plaintiffs, 
being  British  subjects,  had  no  right  under  the  Sale,  not 
having  acted  as  prescribed  by  the  Acts  of  Parliament, 
respecting  the  registry  and  transfer  of  property  in 
British  Ships  (a);  and  that  if.  the  ship  required  so  much 
as  200  Z.  to  be  spent  in  repairs,  as  represented,  it  must 
have  amounted  to  more  than  15  a.  for  every  ton,  and 
therefore  such  ship,  must  be  deemed  a  Foreign  Ship  (6). 
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Thompson  and 

others 

r. 

Leake  and 

others. 


(a)  See  26  Geo.  3,  c.  60, 
s.  ^7,  and  34  Geo.  3,  c.  68, 
0. 14. 


(b)  See  26  Geo.  3,  c.  €0, 
s.  2. 
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1815,  The  oouse  came  on  upon  the  Bill  and  Answers. 

< v — ' 

Thompsow  and      Mr#  Haft  and  Mr#  HeMf  for  piaiotiffs. 
others 

Vm 

Leake  and  Mr#  Fonblanque  and  Mr.  Cooke,  for  Defendant  Parker* 

others. 

Mr.  Mascal,  for  the  other  Defendants. 

'   The  Vice-Chan cblloh  : — 
I  have  no  doubts  on  this  case ;  and  shall  therefore 
dispose  of  it  immediately. 

Independently  of  the  Acts  of  Parliament,  the  Plain- 
tiffs would  be  entitled  to  Relief,  but  we  are  here  tied 
down  by  positive  Acts  of  Parliament ;  and  it  would  be 
repealing  the  Acts,  by  a  Court  of  Equity,  to  give  relief 
in  this  case.  The  words  of  the  Act  are  quite  clear.  By 
the  34  Geo.  III.  c.  68,  s.  14,  it  is  enacted,  "  That  no 
transfer,  contract!  or  agreement  for  transfer  of  property 
in  any  ship  or  vessel,  made  or  intended  to  be  made  after* 
the  ist  day  of  January  1795,  shall  be  valid  or  effectual 
for  any  purpose  whatsoever,  either  in  Law  or  equity, 
unless  such  Transfer,  or  Contract,  or  Agreement  for  trans- 
fer of  Property  in  such  Ship  or  Vessel,  shall  be  made 
by  Bill  of  Sale,  or  instrument  in  writing,  containing 
such  recital  as  is  prescribed  by  the  said  act." 

In  this  case,  the  Transfer  was  by  Contract,  and  not  by 
the  Judgment  of  the  Court  of  Santander,  such  Court 
having  no  authority  to  decide,  as  was  held  in  Reid  v. 
Darby  (c).  No  Bill  of  Sale  was  made  in  this  case,  con- 
taining such  recital  as  is  required  by  the  Statute  (d).  The 
paper  alluded  to  in  the  answer  of  Bennett  was  not  a  Bill 

(c)  13  East  145.  (d)  See  26  Geo.  3,  c.  60,  s.  1 7. 


CASES  IN  CHANCERY, 

of  Sale.    A  bill  of  tale  is  not  in  all  cases  necessary, 
provided  there  be  an  Instrument  in  Writing  (e) ;  but  here 
it  was  a  Sale  by  Auction,  and  there  was  no  instrument  in 
writing.     Bennett  thought  the  sale  by  auction  sufficient 
to  transfer  the  Property.    Bnt  suppose  there  was  an  in- 
strument in  Writing,  there  has  not  been  any  Indorsement 
of  the  Certificate  of  Registry  as  required  by  the  Act  (/). 
The  bill  is  founded  on  the  doctrine,  to  which  Lord  Eldon 
seemed  to  incline,  in  Mestaer  v.  Gtttespte(g),  viz.  That 
if  the  completion  of  the  Contract  is  prevented  by  Fraud, 
this  Court  will  relieve;  bnt  this  case  differs  much  from 
that.  In  that  case,  the  contract  was,  in  the  first  instance 
valid,  and  the  completion  of  it  was  prevented  by  pal- 
pable fraud.    Here,  the  contract  was,  from  the  begin- 
ning, incomplete.    Bnt  even  in  cases  of  Fraud,  it  is 
doubtful  whether  relief  could  be  given.    In  Spelt  v. 
Lechmere(h),  the  Lord  Chancellor,  notwithstanding  the 
strong  inclination  of  his  opinion  in  Mestaer  v.  Gillespie, 
speaks  doubtfully  of  relief  in  cases  of  Fraud,  but  was 
clear  that  in  no  other  case  he  could  give  relief.  Incases 
of  accident  and  mistake,  the  Court,  in  various  instances, 
relieves;  bnt  will  not  in  the  case  of  a  defective  Title  to  a 
Ship.    The  Act  of  Parliament  destroys  the  contract 
when  not  according  to  the  prescribed  forms ;  a  man  has 
hot,  as  in  other  cases,  a  Contract  to  stand  upon.    In 
ex  parte  Yallock{h),  Lord  Eldon  truly  observes,  u  The 
Legislature  will  not  be  content  with  any  other  evidence 
than  the  Registry,  and  requires  the  great  variety  of  things 
prescribed  by  the  Acts.    They  go  so  far  as  to  declare, 
that  notwithstanding  any  Transfer,  any  Sale,  or  any  Con- 
tract, if  the  purpose  is  not  executed  in  the  Mode  and 
Form  prescribed  by  the  Act,  it  shall  be  void  to  all  intents 
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1815. 

<— V ' 

Ihompsov  and 

others 

v. 

Leake  and 

others. 


(0  S?e  34  Geo*  &  «u.Wt 
s.  14. 

(/)  34  Geo.  3,  c- 68,3.15. 


(g)  1 1  Ves.  620. 
(h)  13  Ves.  588. 
(1)  15  Ve*.«6\ 
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others 

v. 

Leake  and 

others. 


and  purposes."  His  Lordship  has  no  where  expressly 
decided,  that  relief  could  be  given  in  these  cases  on  the 
Thompson  and  ground  of  Fraud.  The  opinion  of  the  Master  of  the 
Rolls,  as  collected  from  what  he  said  when  called  in  to 
assist  the  Chancellor  in  Mestaer  and  Gillespie,  appears 
to  have  been,  that  relief  could  not  be  given ;  and  in  a 
subsequent -Case  of  Barker  v.  Chapman  (k),  where  there 
was  a  gross  fraud,  by  preventing  the  Ship's  Register  from 
being  indorsed  within  the  time  prescribed  by  the  Act  of 
Parliament,  after  the  return  of  the  ship,  His  Honor  the 
Master  of  the  Rolls,  with  much  reluctance,  and  after  a 
year's  delay  of  his  judgment  (in  hopes  the  Parties  would 
agree  to  a  compromise)/  decided,  he  could  not  relieve. 
There  was  no  Appeal  from  that  Determination ;  it  is, 
therefore,  a  considerable  authority.  It  is  the  only  ex- 
press decision,  that  fraud  is  not  in  these  cases  relievable. 

This,  however,  is  not  a  Case  of  Fraud.  It  is,  rather, 
a  case  of  Mistake.  There  is  no  imputation  on  Bennett. 
The  Certificate  of  the  Registry  was  mislaid ;  and  after- 
wards, without  any  design,  delivered  to  Parker;  nor 
was  there  any  fraud  in  Parker,  unless  refusing  to 
deliver  up  the  Certificate,  is  fraud,  which,  under  the  cir- 
cumstances of  the  case,  cannot  be  imputed.  Here, 
therefore,  there  being  no  Bill  of  Sale,  and  Indorsement 
of  the  Certificate  of  Registry,  it  is  impossible  to  relieve. 

It  is  said,  it  is  hard  that  Thompson,  having  paid  his 
money,  should  not  be  entitled  to  the  ship;  but  it  was 
his  own  fault — he  must  be  supposed  to  know  the  law  of 
the  country,  and  should  have  insisted  on  a  complete 
Title  before  he  paid  his  money. 


Bill  dismissed,  but  without  Costs. 


(i)  3  March  1813. 
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COTTON  v.  SCARANCKE. 

5th  August 
ON  a  Petition  in  this  Cause  for  payment  of  money      o»  a  Limita- 
out  of  Court,  a  Question  arose  upon  the  construction  of  tion  by  Settlement 
a  Settlement,  made  previous  to  the  Marriage  of  Anne  " t0  ***  ***  of 
Parr,  by  which,  in  default,  of  appointment  by  Anne  kin  * the  fflirf 
Parr,  a  Limitation  was  made  pf  personal  property,  "  to  j™*    ^L^f 
the  next  of  kin  of  the  said  June  Parr  of  her  own  blood  and  family,  as  if 
and  family,  as  if  she  had  died  sole  and  unmarried."  the  had  died  sole 
The  Question  was,  Whether  these  words  passed  the  <*"<*  unmarried* 
property  to  the  next  of  kin  of  the  whole  blood,  in  ex-  tht  ****  &  *** 
elusion^  next  of  kin  of  thehalf blood?  'toaMe'tf^ 


The  Vice-Chancellob  : — 
This  point  is  very  clear.  It  is  a  question  between 
the  next  of  kin  of  the  whole  blood,  and  those  of  the 
half  blood.  This  is  a  limitation  of  personal  property, 
where  whole  and  half  blood  are  not  distinguished. 
There  is  no  mention  of  whole  blood  in  the  Deed.  Those 
of  the  whole  and  half  blood  take  together,  as  under  the 
Statute  of  Distributions.  The  meaning  of  the  Deed 
appears  to  have  been,  to  exclude  next  of  kin  by  mar- 
riage (a). 

(a)   See  on  this  subject,     and  Bailey  *.  Wright,  i8Ves. 
Watt  v.  Watt,   3  Yes.  244.     49. 


tribution*. 
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1 '  BURT,  Export** 

10th  August. 

J*  order  for  JiFEttVIOS  was  presented  by  the  assignee*  under 
an  Inquiry  before  ft  uununjgajoa  against  Benjamin  Martmdale,  praying, 
Comnuwners,    ^  ^  ^^  Debt  rf  f   i25>      rf     . 

or  an  Issue,  to  try  *°  J 

whether  a  Debt    '•  ^'So^^  *&d<  hl9  wife,  admitted  tinder  the  Commis- 
pr©W  uxw  tuti*   sion,  might  he  expunged, 
now,  merely  on 

a  deposition  qf         TJie  Commission  issued  on  the  i6th  October  1812. 
tkelT^        ®n  *c  lot*1  °^  N°vem^er  following,  Williamson  and 
/Werf.  ^*B  *^e>  w^°  was  t'ie  so'e  Executrix  of  Meeson  ScJtofey, 

deceased,  proved  the  debt  as  being  due  on  a  bond 
given  by  Martindale  to  Scholey,  dated  the  26th  March 
1812,  for  1,500/.  with  interest;  and  a  Promissory 
Note  by  Martindale  to  Scholey  for  370 1:  with  inte- 
rest, of  fhe  same  date  as  the  Bond. 

The  assignees'  being  informed,  that  the  Bond  and 
Note  grew  out  of  usurious  transactions,  caused  the 
Bankrupt  to  be  examined1  before  the  Commissioners  on 
the  13th  July  1814;  atod  he 'deposed,  that  the  Bond  and 
Note  were  not  given  for  any  monies  advanced  at  the 
time,  but  Sums  which  had  been  previously  advanced  by 
Scholey; — and,  that  fifteen  years  ago  Scholey  had  ad- 
vanced him,  by  different  Sums,  at  different  times, 
4,000  /.  or  thereabouts,  which  had  been  re-paid,  with 
interest,  leaving  the  balance,  which  was  secured  by  the 
Bond  and  Note ;  but  that  for  two  or  three  years  pre- 
vious to  the  giving  of  the  Bond  and  Note,  he  had 
pud  Scholey  at  the  rate  of  10/.  per  cent,  per  annum 
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upon  the  Principal  Monies  due  to  Schoky.     He  alto  is  13. 

deposed,  that  the  Accounts  between  him  and  Sckoley    s * * 

were  settled  about  Christmas  in  every  year,  and  that  Bu»t, 
particularly,  to  the  best  of  hb  recollection  and  belief,  £xP<tricl 
such  an  Account  was  settled  between  them  about  Christ- 
mas, in  the  years  1808,  1809,  aQd  x8io,  and  wae  cer- 
tainly settled  between  them  on  or  about  the  26th  March 
1812 ;  and  that  in  settling  the  balance  of  such  last  ac- 
count, interest  was  allowed  to  Scboley  upon  the  balance 
then  found  to  be  duq,  at  the  rate  of  lot  per  cent,  pes 
annum,  and  which  interest  was  included  in,  and  formed 
part  of  the  Bond  and  Note;  and  that,  to  the  best  of  his 
recollection,  similar  Interest  had  been  allowed  upon 
each  of  the  balances  settled  and  found  to  be  due  in  the 
years  1808,  1809,  *Dd  1810. 

Mr.  Fonbianquey  for  the  Petition,  admitted  the  Debt 
ought  not  to  be  expunged  in  the  first  instance,  but 
thought  it  a  case  in  which  an  inquiry  ought  to  be 
directed  before  the  Ccwwiwoners,  or  an  Issue,  to,  try 
the  fact  of  Usury ;  and  observed  that  no  affidavit  waa&led 
in  answer  to  the  Petition, 

Mr.  Cullm  opposed  the  Petition. 

The  Vic»-Ch  * nc*j4.ob  .<-*• 
The  Counsel  for  .the  Petition  admits  I  ought,  not  to 
QgpuBge  the  Debt  in  the  fim  instance.  If  the  Facto 
stated  by  the  Bankrupt  could  be  proved  by.a  sotapfr 
tent  Witness,  this  Debt  would  be  expunged  as  founded 
on  usurious  transactions.  The  Bankrupts  evidence,  he 
not  having  obtained  his  Certificate,  and  released  his 
Interest,  would  not  avail  either  before  the  Commissioners 
or  a  Jury;  for  it  would  be  to  increase  his  Estate;  and 
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1815.  would  lead  to  great  mischief.  No  objection  was  made 
w  w  '  to  the  Debt  till  the  13th  July  1814,  two  years  after  the 
£x  '  death  of  Scholey.  After,  the  death  of  the  Creditor,  it 
would  be  very  easy  for  a  Bankrupt  to  get  rid  of  a  Debt, 
if  it  were  allowed  to  be  done,  merely  upon  his  Deposi- 
tion, that  it  was  tainted  with  Usury.  As  there  is  no 
testimony,  oifel,  or  written,  to  prove  the  usury,  ex- 
cept the  deposition  of  the  bankrupt,  who  is  not  a  com- 
petent witness,  it  would  be  an  useless  expense  to 
direct  an  Issue.  After  the  Examination  of  the  bankrupt 
on  the  subject,  the  assignees,  without  any  Order  for  that 
purpose,  might  have  procured  the  Commissioners  to 
summon  the  Representative  of  Scholcy  before  them, 
and  examine  her  as  to  the  Transactions,  and  whether 
there  were  any  Papers,  Accounts,  or  materials  in  her 
possession,  throwing  any  light  on  the  Subject.  If  she 
had  objected  to  being  examined,  the  Court  might  then, 
perhaps,  have  directed  a  further  inquiry ;  or,  if  the  Cre- 
ditor were  alive,  and  did  not  by  affidavit  give  any  answer 
to  the  charge  of  the  bankrupt,  farther  inquiry  might  be 
proper.  But  the  Court  will  not  direct  an  inquiry, 
where  no  prospect  appears  of  prosecuting  it  with  effect. 
When  the  Court  directs  an  Issue,  it  sometimes  orders 
the  bankrupt  to  be  examined,  but  not  in  a  case  like  the 
present, where  the  Creditor  is  dead,  and  therefore  cannot 
confront  the  Bankrupt.  I  think  the  Petition  to  expunge 
this  debt  ought  not  to  be  granted,  nor  an  Inquiry  or 
Issue  directed ;  but,  under  the  circumstances,  I  will  not 
give  Costs. 
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ExfarU  BRYANT. 

12th  August. 
JVlLLlAM  List  having  been  arrested  upon  bis  return      Person  ar- 
from  Guildhall,  where  he  had  been  proving  a  debt,  ******  0*  hisrc- 
petitioned  the  Chancellor  for  his  discharge  out  of  the  .urn*  r?T    t 
custody  of  the  sheriffs  of  London ;  and  that  the  sheriffs  Guildhall   dis- 
oflScers  who  arrested  bim,  and  the  attornies  who  em-  charged,  with 
ployed  them,  might  pay  the  costs,  charges,  and  expenses  costs  ofappU* 
occasioned  by  the  arrest.    The  Lord  Chancellor  ordered  cation- 

the  plaintiff  in  the  action  to  discharge  List  out  of  the   ,     !***  f*  °  " 

_  ._         _    .        ,?..«.,  der  be  made  on  a 

custody  of  the  sheriffs,  and  that  the  plaintiff,  the  sheriffs  petition  in  bank- 

of  London,  the  attomies,  and  the  sheriffs  officers,  should  ruptcy,  directing 

pay  List  the  costs,  charges,  and  expenses  occasioned  costs  to  be  paid 

him  by  the  arrest,  such  costs  to  be  taxed  by  the  Master,  to  the  P*tUioner> 

in  case  the  parties  differed  about  the  same ;  and  that  List  P**sona  9'     u 

,.  ,         .  «.,.,.      does  not  take 

be  at  liberty  to  proceed  against  any  of  such  parties  for  away  the  ^  ^ 

the  payment  of  such  costs,  as  he  should  think  fit  (a),       the  solicitor  for 


his  costs. 


Bryant,  tbe  present  petitioner,  was  the  attorney  em- 
ployed in  presenting  List's  petition,  and  obtaining .  the 
Order- 

The  Order  was  served  on  tbe  parties  named  in  it,  and 
the  costs  were  taxed  at  27/.  6s.  9A,  and  payment  de- 
manded by  Bryant  of  the  parties  named  in  the  order, 
but  they  refused  payment. 

{a)  List's  case  is  reported     2  vol.  p.  24 ;  and  the  same 
a  Ves.  &  Bea.  373,  and  in     point  was  determined  in  Ex 
.Rose's  Cases  in  Bankruptcy,     parte  King,  7  Ves,  513,  Ac. 

E 
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1815.  Bryant  being  apprehensive  that  List  was  insolvent, 

sent  a  notice,  dated  the  30th  April  1814,  to  the  persons 
ex  parte!  directed  by  the  order  to  pay  the  Costs,  not  to  pay  them 
to  List,  or  to  any  person  on  his  account,  or  otherwise 
settle  the  amount  of  the  bill  of  Costs,  nor  the  amount  of 
his  expenses,  in  consequence  of  his  having  a  lien  there- 
on, for  the  amount  of  his  bill  against  List,  in  respect  of 
the  business  done  for  him  therein. 

List  was  a  second  time  arrested  at  die  suit  of  Bards- 
well,  and  being  in  custody,  he  on  the  4th  May  1814,  in 
consideration  of  the  plaintiffs  withdrawing  the  action* 
and  discharging  him  out  of  custody,  and  erasing  his 
name  from  the  Bilk,  in  respect  of  which  he  bad  been 
arrested,  executed  a  release,  to  all  the  persons  mentioned 
in  the  ChahceHbrt  Order,  of  the  Costs  given  by  that 
Order. 

Bryttnt yhy\\\*  petition, after  stating  these  facto,  which 
were  verified  by  affidavit,  Prayed,  That  the  Sheriffs  of 
London,  Charles  Bardswell,  the  attoraies,  and  the  sheriffs 
officers,  should  forthwith  pay  to  the  Petitioner  the  sum 
of  97/.  6s.  gd.  the  amount  of  his  Bill  of  Costs,  and  also 
the  Costs  of  the  present  application,  and  that  the  Peti- 
tioner might  be  at  liberty  to  proceed  against  any  of  the 
said  parties  for  the  payment  of  the  same. 

Sir  Samuel  Romitty,  and  Mr.  Rose,  for  the  Petition : — 
The  lien  of  Bryant  cannot  be  defeated  in  this  manner. 
The  doctrine  as  to  the  Lien  of  an  Attorney,  is  the  same 
>  in  Equity,  and  in  Bankruptcy,  as  at  Law,  except  that  in 

Bankruptcy,  a  Solicitor  is  not  allowed  to  detain  the 
proceedings  under  the  Commission,  from  the  great  in- 
convenience it  would  occasion.  In  Mr.  2Y<4f s  book,  the 


<x  fart: 
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doctrine  of  the  cases,  is  thurf  laid  down :  "  He  has  a  lien  is  15. 

on  the  money  recovered  by  his  client,  for  his  bill  of  *  *  ' 
costs  [3  Atk.  720, 4  T.  R.  124,  and  see  2  P.  Wms.  460.  f  *1A^J' 
2  Vez.  25.  2  Str.  1126,  3  Burr.  1313].  If  the  money 
come  to  his  hands  he  may  retain  it,  to  the  amount  of 
his  bill ;  he  may  stop  it  in  transitu,  if  he  can  lay  hold  of 
it  If  he  apply  to  the  Court,  they  will  prevent  its  being 
paid  over  till  his  demand  is  satisfied.  [Dougl.  104. 
1  H.  Blac.  122.]  And  Lord  Mansfield  declared  he  was 
inclined  to  go  still  farther,  and  to  hold,  that  if  the  at- 
torney give*  notice  to  the  defendant,  not  to  pay  the 
money  recovered  by  his  client,  till  his  bill  be  satisfied,  a 
payment  by  the  defendant  after  such  notice  would  be 
in  his  own  wrong,  and  like  paying  a  debt  which  hap 
been  assigned  after  notice  [Dougl.  238.]  Accordingly 
it  has  been  holden,  that  if  the  defendant's  attorney  pay 
to  the  plaintiff  the  debt  and  costs  recovered  after  notice 
from  the  plaintiff's  attorney  not  to  do  so,  till  his  bill  has 
been  first  satisfied,  the  former  is  liable  to  pay  oyer  agtun 
to  the  latter,  the  amount  of  his  lien,  on  such  debt  and 
costs  of  the  suit  [6  T.  R.  361]  n  (6). 

Mr.  Leack,  and  Mr.  Culien,  against  the  Petition : — 
In  this  qtse  the  order  expressly  directs,  that  the  costs 
jhall  be  personally  paid  to  JMt.  The  order  was  obtained 
by  Bryant,  as  the  solicitor.    The  doctrine  contended 
for  is  quite  new. 

Sir  Samuel  Romilly,  in  reply  :— 

Ex  parte  Rhodes  (c),  is  in  point.  In  that  case  Lord 
Eldon  says,  "  It  is  clear  that  the  Solicitor  in  a  Cause  has 
a  clear  Lien  upon  the  Debt  and  Costs,  which  are  ordered 

(6)    Tidd's   Practice,  6th  (c)  15  Ves.  54ft. 

•dit  p.  392. 
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1815.  to  be  paid  to  the  solicitor*;  and  why  should  not  the 

'        *       ^     solicitor  in  bankruptcy  have  a  similar  lien  ?  The  mere 

.  '       form,  that   they  are  ordered  to  be  paid  to  the  party, 
t  x  parte*  tii         ./.  ...n 

should  not  interfere  with  it. 

The  Vice-chancellor  : — 
This  is  an  attempt  to  deprive  the  Solicitor  of  his  Lien 
for  his  Costs.  These  parties  must  be  supposed  to  know, 
independent  of  the  express  notice  given  them,  previous 
to  the  Release,  that  Bryant  had  a  lien  for  his  Costs. 
Their  conduct  may  be  compared,  as  Lord  Mansfield 
observes,  to  a  debtor  paying  a  debt,  after  notice  that  it 
has  been  assigned.  Though  the  order  was  personal,  and 
the  Costs  directed  to  be  paid  to  List,  it  was  not  meant* 
nor  can  it  have  the  effect,  to  deprive  him  of  his  lien.  I 
do  not  wish  to  relax  the  doctrine  as  to  Lien,  for  it  is  to 
the  advantage  of  Clients,  as  well  as  Solicitors;  for  business 
is  often  transacted  by  solicitors  for  needy  clients,  merely 
on  the  prospect  of  having  their  Costs  under  the  doctrine 
as  to  Lien. 

This  application  has  been  made  necessary  by  the  con- 
duct of  the  parties.  I  shall  therefore  grant  the  prayer 
of  this  petition,  in  which  costs  are  included.  If  the 
parties  differ  about  the  costs,  the  same  to  be  taxed  by 
the  Vacation  Master. 
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1815. 

Ex  parte  ALDERSON  and  another.  '       *        ' 

14th  August. 

THE  Petition  in  this  case  stated,  that  Jane  Row,  be-      J-  R~  before 

fore  she  became  bankrupt,  and  before  the  suing  forth  ^er  bankruptcy, 

of  the  Commission  against  her,  became  indebted  to  the  j  *"%**'**  J° 

Petitioners  in  the  sum  of  525/.  and  upwards,  for  goods  .         ' 

sold  and  delivered ;  and  that  Jane  Row  being  a  creditor  ^tor  a  ^mrt  m 

of  the  estate  of  John  Fish,  Esquire,  and  not  prepared  the  executor  of  a 

to  paj  the  Petitioners,  gave  them  a  draft  on  Frederick  credi:or  of  hers, 

Klein,  Esquire,  the  acting  Executor  of  the  deceased  *hk'k  draf* thc 

John  Fish,  expressed  as  follows :  executor  pro- 

*  miscd  to  du- 

charge  on  re~ 
«  417  '•  «*•  <><*•  Sunhury,  5  Jug.  1813.      cdri,,?  AuHh 

"  Please  pay  Messrs.  George  and  Thomas  Jlderson,  is  a  good  etui- 

or  order,  four  hundred  and  seventeen  pounds  six  shil-  table  assignment 

lings,  as  part  of  the  amount  due  to  me  for  plumbers  °ftke  <&4'>  and 

work  done  for  the  late  John  Fish,  Esquire.  available  agaitst 

Jane  Bow."      'f™W«°f 

"  To  Frederick  Klein,  Esquire,  Lower  Tooting,  Surrey, 
acting  Executor  of  the  late  John  Fish,  Esquire." 

The  Petitioners  on  receiving  the  draft,  immediately 
(by  their  solicitor),  presented  the  same  to  Kletn,  the 
Executor,  but  he  not  then  being  prepared  with  assets  to 
discharge  this  c 'ass  of  debts,  did  not  expressly  accept 
the  same  payable  at  any  certain  period,  but  he  retained 
the  draft,  to  be  paid  when  there  should  be  funds  for  that 
purpose. 

On  the  17th  November  1814,  a  Commission,  of 
Bankruptcy  issued  against  Jane  Row,  under  which  she 
was  declared  a  Bankrupt. 

13 


54 


CASES  IN  CHANCERY. 


1815.  The  Petitioners  (by  their  Solicitor),  called  on  Klein 

y        v      ~*     on  the  13th  December  1814,  for  a  return  of  the  draft 

Ex  parte        fQX  ^  p^-po^  0f  exhibiting  and  excepting  the  same 

LuzRioN  ^^  proof  of  debt ;   and  the  Petitioner,  Thomas 

and  another.  r  '  ' 

Alderson,  on  the  17th  December  1814,  the  day  ap- 
pointed for  the  choice  of  assignees,  proved  the  debt  of 
530/.  130.  6d.  due  from  the  Bankrupt  to  the  Petitioners, 
for  Goods  sold,  but  stated  in  his  Deposition,  that  he  held 
the  Draft  as  a  security,  and  had  not  received  any  other 
security  or  satisfaction. 

The  Petitioners,  and  Thomas  Alderson  and  James 
South,  were  chosen  assignees. 

The  Petitioners  conceiving  themselves  entitled  to 
receive  the  amount  of  the  draft  from  Klein,  or  so  much 
thereof,  as  might  be  the  balance  due  from  the  estate  of 
John  Fish  to  the  said  Jane  Row,  at  the  time  she  drew 
the  bill,  applied  again  to  Klein  for  payment,  but  he 
declined  paying  it  without  an  Order  of  the  Chan- 
cellor; and  submitted  to  act  as  the  Court  should 
direct.  The  Petition  then  prayed,  That  the  Petitioners 
might  be  declared  entitled  to  the  money  so  due  to  Jane 
Rom  from  the  estate  of  Fish,  by  virtue  of  the  draft ; 
aud  to  order  that  Klein  may  be  at  liberty  to  pay  the 
amount  thereof  to  the  Petitioners,  the  Petitioners  in 
that  case  consenting  that  the  proof  of  their  debt  should 
be  reduced  pro  tanto. 

Mr.  Hart,  for  the  Petition,  considered  the  right  of 
the  Petitioners  to  the  prayer  of  their  Petition,  as  clear 
and  unobjectionable.  The  draft  amounted  to  an  equi- 
table assignment,  of  the  debt,  and  Klein  was  bound  by 
the  notice. 
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Sir  Samuel  Romilly,  against  the  Petition :—  1815. 

The  draft  in  this  case  can  only  be  considered  as  in     *  ' 

the  ordinary  case  of  a  draft  on  a  banker,  which  has  not        *x  ?*   t 
been  paid.      So  far  from  considering  this  draft  as  a  .   nothw. 

payment,  it  appears  by  the  affidavits,  that  after  ihe  draft 
was  given,  the  Petitioners  arrested  J  ant  Row  for  the  whole 
amount  of  tbeir  debt.    He  cited  Yeate*  v.  Groves  (a). 

Hart,  in  reply : — 
Yates  and  Groves  is  an  authority  in  favour  of  the  Pe- 
titioners. In  that  case  the  order  to  pay  out  of  the 
purchase-money  was  pot  accepted,  but  the  purchaser 
verbally  gave  notice  to  the  party  tc  attend,  when  the 
deeds  and  money  weie  ready ;  but  in  this  case  Klein 
took  the  draft,  and  promised  to  pay  it  when  he  should 
have  assets  for  that  purpose. 

The  Vice-Chanceli.ok  :— 
The  question  here  is,  upon  the  effect  of  the  draft  on 
Klein,  given  by  Jane  Row*  In  her  affidavit  she  admits, 
that  on  application  to  her,  she  gave  the  draft.  I3  this 
draft  to  be  considered  in  Equity  as  an  assignment  of  the 
Debt,  which  is  a  chose  in  actionf  And  did  not  the  exe- 
cutor bind  himself  to  pay  it  ?  I  think  this  was  a 
good  Equitable  Assignment  of  the  Debt;  and  that  the 
Executor  bound  himself  to  pay  it  when  in  possession  of 
sufficient  assets.  The  subsequent  Arrest  did  not  affect 
the  assignment.  Whilst  the  party  was  in  suspence, 
and  uncertain  whether  the  fixecutor  would  be  enabled 
to  pay  the  Draft,  he  might  arrest  his -Creditor.  If  Jane 
Row  had  remained  solvent,  the  Petitioners  might,  by  a 
•Bill  in  Equity,  have  obtained  the  benefit  of  the  assign- 
ment. 

Order  made  according  to  the  praygr  of  the  Petition 

(a)  1  Ves.  Jun.  280. 
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1815. 

*  Ex  parte  GRIFFITH. 

15  th  and  19  th  * 

August. 
Commissioners   J  HIS  was  a  Petition  by  one  of  the  Commissioners 
Fees  under  a        named  in  and  acting  under  five  several  Commissions, 
Commission  of  jD      That  the   clerk   or  solicitor  under    the   said 

Bankruptcy,  are  v   '     ?    .  .   .      .  .       _  .    ,.     , 

vavable  bv  the      Commissions  might  be  ordered  to  pay  and  discharge 

Attorney  to  the    the  petitioner's  fees  and  disbursements  due  and  owing 
Commission;  and  to  him  under  the  several  Commissions. 
if  not  paid,  he 

willy  on  petition,  The  petition  stated,  that  the  petitioner  had  notice 
be  or  ere  opay  £  m  ^  so}jcjtor  to  attend  as  Quorum  Commissioner, 
for  the  purpose  of  opening  the  five  Commissions.  He 
accordingly  attended  at  a  place  fifteen  miles  from  his 
residence,  and  was  present  at  several  meetings  under 
each  Commission ;  and  under  each  Commission  a  bank- 
ruptcy was  declared. 

The  petition  further  stated,  that  the  whole  of  the  peti- 
tioner's fees  and  disbursements,  in  respect  of  his  attend- 
ance under  the  several  Commissions,  had  been  applied 
for,  but  were  unpaid,  and  that  he  had  been  informed,  and 
believed,  that  the  solicitor  had  received  divers  sums  of 
money  belonging  to  the  estate  and  effects  of  the  several 
bankrupts,  out  of  which  his  fees  and  disbursements  ought 
to  have  been  paid ;  and,  in  particular,  he  had  been  in- 
formed by  the  assignee  under  two  of  the  Commissions, 
that  he  had  paid  the  specific  sums  due  to  the  petitioner 
for  his  fees  and  disbursements  under  these  two  Commis- 
sions, into  the  hands  of  the  solicitor,  for  the  special 
purpose  of  being  applied  to  the  payment  of  the  same* 
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The  Solicitor,  by  his  affidavit,  admitted  that  the  Pe»  i$\5t 

titioner  had  acted  under  the  several  Commissions  as     *     ""^ 

stated  in  his  petition;  and  that  he  had  received  an  Ex  parte 
account  of  the  petitioner's  fees  and  disbursements  under  Griffith. 
four  of  the  Commissions,  but  not  under  the  fifth ;  and 
that  he  did  not  pay  the  amount  of  such  fees  and  dis- 
bursements, npt  having  received  from  the  estate  and 
effects  of  the  bankrupts  under  such  four  Commissions, 
sufficient  for  that  purpose,  and  for  the  discharge  of  other 
expenses  incurred  under  those  Commissions  that. had 
been  paid  and  discharged ;  in  which  expenses  so  paid 
by  him  were  included  tavern  expenses  incurred,  by  the 
petitioner  and  others  at  the  meetings  held  undor  the 
said  commissions;  or  some  of  them,  all  of  which  ex- 
penses, or  the  greater  part  thereof,  were  paid  by  him 
before  he  had  received  the  bills  of  fees  and  dis- 
bursements of  the  Petitioner.  The  affidavit  further 
stated,  that  he  had  made  out  his  bills  of  costs  under 
three  of  the  commissions,  and  given  credit  for  the 
monies  he  had  received,  but  such  bills  had  not. been 
paid;  and  that  his  bill  of  costs  under  the  two  other 
commissions  had  not  been. paid,  nor  had  he  received 
any  monies  under  such  commissions;  and  that. if  he 
were  to  pay  the  Petitioner  the  amount  of  his  fees  and 
disbursements  before  the  liquidation  of  his  bills,  he 
should  be  obliged  to  advance  the  same,  or  the  greater 
part,  out  of  his  pocket. 

Pippet,  the  Assignee,  alluded  to  in  the  Petition,  by 
his  affidavit  denied  that  he  had  paid  the  specific  sums 
due  to  the  Petitioner  for  his  fees  and  disbursements 
under  such  commissions,  into  the  hands  of  the  Attorney, 
for  the  special  purpose  of  being  applied  to  the  payment 
thereof;  but  what  sums  he  did  pay  to  the  Attorney, 
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1815.  were  paid  towards  hit  general  account  in  such  Bank- 
ruptcies, who  in  his  bills  had  given  credit  for  such 
sums* 


Export* 
Griffith. 


Sir  Samuel  Romilly,  for  the  Petition : — 
This  is  a  new  and  important  Case,  as  it  regards  Pro- 
ceedings in  Bankruptcy.  The  Fees  claimed  are  not 
a  Barrister's  Fees,  but  the  Fees  given  by  Act  of  Par- 
liament. The  Solicitor  is  the  person  to  be  applied 
against,  for  he  ought  to  have  paid  the  Fees.  The  Pe« 
tition,  so  far  as  it  regards  Disburteotmts,  goes,  I  admit, 
too  far. 

Mr.  Cooke,  against  the  Petition : — 
No  Act  of  Parliament,  or  decision,  obliges  the  Soli* 
ckor  to  pay  these  Fees.  The  affidavits  do  not  show  be 
baa  received  money  to  pay  them.  The  Petitioner  does  not 
state  the  whole  amount  of  the  Fees  and  Disbursements 
be  claims.  It  appears  by  the  Attorney's  affidavit,  that 
this  commissioner  incasved  tavern  expenses,  which  ait 
contrary  to  the  Act  of  Parliament  (a).  The  monies 
received  have  been  all  applied.  The  petitioning  credi- 
tors and  assignees  wrier  these  comausaions  ought  to 
bave  been  made  parties  to  Ibis  Petition. 

.  Sir  Samuel  Homilhf,  in  reply: — 

The  Acts  of  Parliament  direct. certain  Fees  to  be  paid, 
but  are  silent  as  to  who  is  to  pay  them.  The  Solicitor 
is  bound  to  pay  then,  whether  be  has  received  .monies 
&*  that  purpose  or  not. 

P)  4s*  5  Ctoo.%  c.  90,  a.  .49. 
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The  Vice  Chancellor  : — 
This  is  a  Petition  by  a  Commissioner,  a  Barrister,  to 
have  his  Fees  and  Disbursements  under  five  several 
Commissions,  in  which  he  has  acted  as  Commissioner, 
paid  to  him  by  the  person  who  acted  as  Solicitor  in  the 
prosecution  of  these  Commissions. 
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1819. 

V 


19th  August 

Ex  parte 
Griffith. 


The  first  question  to  be -considered,  is,  the  measure  of 
Fees  to  which  a  Commissioner  is  entitled.  The  Peti- 
tioner claims  his  Fees  and  Disbursements.  The  Act  of 
Parliament  (b)  has  setded  the  amount  of  the  Fees  to 
which  he  is  entitled.  The  words  of  the  Act  are,  "  That 
there  shall  not  be  paid  or  allowed  by  the  creditors,  or 
out  of  the  estate,  of  the  Bankrupt,  any  monies  whatso- 
ever/or  expenses  in  eating  and  drinking  of  the  Commis- 
sioners, or  of  any  other  persons,  at  the  times  of  the  meet- 
ings of  the  said  Commissioners,  or  of  any  other  persons 
at  the  times  of  the  meetings  of  the  said  Commissioners, 
or  any  of  the  Creditors ;  and  if  any  Commissioner  or 
Commissioners  in  any  Commission,  shall  order  any  such 
expense  to  be  made,  or  eat  or  drink  at  any  such  meet- 
ing, at  the  charge  of  the  Creditors,  or  out  of  the  Estate 
of  such  Bankrupt,  or  receive  or  take  above  the  sum 
<f  20  5.  each  Commissioner,  for  each  respective  meeting, 
every  such  Commissioner,  so  offending,  shall  be  disabled 
for  ever  to  act  as  a  Commissioner  in  such  or  any  other 
Commission  founded  on  this  Act,  or  any  of  the  Statutes 
made  concerning  Bankrupts."  If  it  had  distinctly  ap- 
peared that  this  Commissioner  had  violated  this  Act,  by 
eating  and  drinking  at  the  expense  of  the  Bankrupt's 
Estate,  it  is  clear  this  Petition  could  not  bave  been 
granted,  and  he  would  have  been  subject  to  the  con- 
sequences prescribed  by  the  Act. 

(b)  5  Geo.  2,  c.  30.  s.  4a. 

E  6 
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1815.  Though  the  Commission  was  executed  at  a  distance 

%        v — — '  from  the  Commissioner's  residence,  he  was  not  entitled 

Es parte  to  aDy  greater  Fee  than  205.  on  each  meeting;  that 

Gauma.  being  the  limit 

The  Solicitor  has  mistaken  the  nature  of  his  duty. 
Having  undertaken  to  act  under  these  five  several  Com- 
missions, he  was  bound  to  pay  the  Commissioners  their 
Fees*    Commissioners  must  attend — it  is  a  duty  upon 
them  which  they  cannot  refuse — they  have  no  discre- 
tion—and have  a  right  to  the  payment  of  their  Fees  at 
each  meeting ;  and  the  hand  for  paying  them  must  of 
necessity  be  the  Solicitor ;  for  the  Petitioning  Creditor, 
or  the  Assignees,  are  not,  necessarily,  present.     It  is  the 
habit  for  the  Solicitor  to  pay  the  Fees  at  each  meeting, 
just  as  an  Attorney  pays  a  Special  Jury.  .  The  Commis- 
sioners in  the  one  case,  or  the  Special  Jurymen  in  the 
other,  are  not  to  be  sent,  seeking  here  and  there,  for  their 
Fees.    No  persons  would  act  as  Commissioners  if  such 
difficulties  arose.    The  Fees  are  to  be  paid  on  the  spot 
to  the  Commissioners ;  and  the  Attorney  ought  not  to 
summon  them  to  meet,  unless  he  is  prepared  to  discharge 
them.    The  Commissioners  have  no  Lien  on  the  pro- 
ceedings, nor  can  they  refuse   attendance  under  the 
Commission ;  their  only  remedy,  therefore,  if  not  paid 
their  Fees,  is  by  Petition.    Much  to  the  honour  of  the 
Profession,  this  is  the  first  Case  of  the  kind,  and  I  trust 
it  will  be  the  last.    Refer  it  to  the  Master,  to  ascertain 
what  is  due  to  this  Commissioner  in  respect  of  his  Fees 
under  these  five  separate  Commissions,  and  let  Costs  be 
reserved  till  the  Master  has  made  his  Report. 
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Ex  parte  HILL.  » v — 


15th  August. 

1  HE  petition  stated,  that  in  and  previous  to  January      where  Ship 

181 19  Messrs.  Oliver  and  Townshend,  Mr.  J.  Jones,  and  sailed  with  Bal- 

Mr.il.  Marks,  were  joint  owners  of  the  ship  Louisa,  in  last  from  London 

certain  shares :  About  that  time  it  was  agreed  between  t0  Jamaica,  and 

them  that  the  ship  should  proceed  to  the  West  Indies,  WJ*  *old  f  har 

....  .  ,  ,   .  Voyage  there, 

upon  their  joint  account,  in  order  to  bring  a  cargo,  or  Qnd  ^^^^ 

freight  back,  and  that  they  should  be  jointly  interested  saikdfrom  Ja- 
in the  profits  of  such  adventure,  according  to  their  shares  maica/o  London 
in  the  ship;  and,  accordingly,  the  ship  sailed,  with  John  «M  Goods 
Jones  as  master,  for  the  West  Indies,  about  April  1811.  Skipped,  om  a 

Previous  to  the  sailing  of  the  ship,  the  petitioners,  Hill    °  -  .. 

.     ,   ,  ,,,,,;,,     ■     .       ,    .      theOwnersqftke 

and  Sons,  repaired  the  same,  and  their  bill  for  such  repairs  ^ .   af  ^  time 

amounted  to  327/.  15$.  5*/.  The  petitioners,  Thomas  Car-  0f  the  Skipping, 

lens,  JohnCarlens,  and  Wm.Wilson,  between  the  months  of  the  Creditors  of 

December  1810,  and  September  1811,  by  the  direction  of  '*c  quondam 

Oliver  and  Townshend,  made  several  insurances  upon  the  0wneri  have  no 

lifn  on  the 

ship  for  the  voyage,  on  the  joint  account  of  the  owners.  v  .  .,  ,     . 
;   *  .      1  \  .  ^  •  Freight  due  wi 

and  there  remained  due  to  them,  in  respect  of  the  same,  respect  qftfo 

566/.  11s.  4d.  and  several  other  persons  also  furnished  Voyage  from 
stores  and  provisions  for  the  outfit  of  the  ship  on  the  Jamaica, 
said  voyage.  During  the  absence  of  the  ship  on  her 
voyage,  Oliver  and  Townshend,  on  behalf  of  themselves 
and  Marks,  or  they  and  Marks,  about  December  1811, 
agreed  with  James  Croft,  to  sell  to  him  twelve  sixteenths 
of  the  ship  for  the  sum  of  67  50/,  to  be  paid  in  certain  bills 
of  exchange,  then  drawn  by  Oliver  and  Townshend  upon 
and  accepted  by  Croft,  and  a  bill  of  sale  Was  executed, 
dated  the  23d  January  1812;  and  the  Transfer  was.  com- 
pleted on  the  Register,  on  the  27th  June  1812,   but 
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1815.  Operand  Townshend,  at  the  same  time,  agreed  to  re- 

* y "*     purchase  the  said  twelve  sixteenths  of  the  said  ship,  and 

Ex  parte        they  gave  their  promissory  notes,  payable  at  distant  dates, 
",tL*  in  payment  of  the  price  agreed  upon  for  such  re-purchase. 

Before  any  of  the  bills  of  exchange  or  promissory  notes 
became  due,  and  before  the  ship  returned  to  England 
from  her  voyage,  Oliver  and  Townshend  were  declared 
bankrupts,  and  the  petitioners,  William  Wilson,  and 
Israel  Pitman,  were  chosen  assignees ;  and  James  Craft 
was  also  declared  a  bankrupt,  and  Martin,  Harden,  and 
Hickman  were  chosen  assignees.  The  ship  arrived  at 
Jamaica  later  than  was  expected,  and  the  cargo  which 
was  intended  for  her  had  been  delivered  to  another  ship ; 
but  the  persons  to  whom  the  ship  had  been  sent  pro- 
posed .to  John  Janes,  that  if  he  would  go  on  a  voyage 
witfr  the  ship  to  New  Brunswick  and  back,  on  freight, 
they  would,  before  his  return,  provide  a  Cargo  for  the 
ship  on  Freight,  from  Jamaica  to  London.  The  ship 
accordingly  sailed  to  New  Brunswick  and  back,  and  then, 
with  the  cargo  provided  for  it,  returned  to  London  in 
June  1812,  and  remained  in  the  hands  of  John  Jones, 
on  account  of  freight  earned  by  «the  ship,  amounting  to. 
1454./.  8s.  4A  In  consequence  of  claims  thereon  by 
the  assignees  of  Craft,  the  1451  J.  85.  4^.  was  paid  into 
the  hands  of  Martin  and  Smith,  find  remained  in 
their  hand*,  on  the  joint  account  of  Mr.  R.  H.  Martin, 
as  one  of  the  assignees  of  Craft,  and  also  in  the  name 
of  John  Janes,  who  insisted  that  the  same  ought  first 
to  be  applied  in  discharge  of  debts  which  became  due 
in  respect  of  tk*  ship,  previous  to  and  during  her  voyage 
from  Lomian  until  its  return,  the  voyage  being  a  joint 
or  partnership  undertaking.  John  Janes  had  siffge 
become  bankrupt,  and  Richard  Powell  appointed  as- 
signee.   The  febfedueto  the  petitioners  an(l  others, 


Hill. 
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in  respect  of  the  ship,  far  exceeded  in  amount  the  said  1815. 

torn  of  1451/.  &.  4<2.  and  the  petitioners  submitted, 

they  were  entitled  to  have  the  said  sum  of  1451&  8i.  4A.       **f^ 

applied  towards  the  discharge  thereof,  so  far  as  the  same 

may  extend. 

Hie  petition  prayed,  that  it  might  he  declared,  that 
the  sum  of  1451/.  8*.  4d.,  being  the  produce  of  the  said 
joint  advance,  is  liable  to  the  debts  contracted  for  the 
repairs  and  outfit  of  the  ship  for  such  voyage  and  adven- 
ture; and  for  insurance  on  the  same,  and  that  an  account 
may  be  taken  of  the  debts  dne  on  such  accounts  to  the  pe- 
titioners, and  to  the  several  other  persons  who  shouldcome 
in  and  seek  relief,  under  the  petition ;  and  that  a  suffi- 
cient part  of  the  sum  of  1451/.  8f.  4A  might  be  applied 
in  payment  of  the  costs  of  the  petition,  and  relating  to 
the  same,  and  the  proceedings  thereon,  and  that  the 
residue  might  be  applied  in  discharge  of  such  debts,  m 
.  proportion  to  the  respective  amounts  thereof,  or  such 
other  order  as  might  seem  meet. 

The  facte  stated  in  the  petition  wese  verified  by 
affidavits. 

Sir  8.  Ramilfyy  and  Mr.  Bell,  for  the  Petition  :— 
The  question,  Whether  owners  by  a  sale  of  a  ship, 
daring  her  voyage,  can  destroy  the  Lien  of  Creditors  on 
the  profits  of  the  voyage,  arises  now  for  the  first  time. 
The  interests  of  Oliver  and  Co.  in  the  ship  must  be  cob- 
•idered  «g  a  Partnership  Interest ;  and  the  voyage,  a 
Partnership  Adventure.  Oliver  and  Co.  though  they 
might  sell  the  ship  whilst  on  its  voyage,  could  not 
transfer  the  profits  of  the  voyage  arising  from  the  freight 
whjch  she  was  earning,  so  as  to  disappoint  these  creditors 
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1815.  of  the  Lien,  or  more  properly,  kind  of  Lien,  (for  it  is  not 

'  v  '  strictly  a  lien)  upon  the  profits  of  the  voyage  for  the 
Expartc  discharge  of  these  debts.  The  present  owners,  not 
being  owners  when  the  ship  was  fitted  out,  the  creditors 
can  have  no  claim  on  them.  There  was  certainly,  ac- 
cording to  a  recent  decision  (a),  no  lien  on  the  ship ; 
but  these  creditors  had  a  lien  on  the  Freight,  which  could 
not  be  divested  by  a  subsequent  sale  of  the  ship. 
The  register  Acts  do  not  affect  this  point,  they  leave  the 
question  as  to  Freight,  as  it  was  before  the  Acts,  and  do 
not  enable  owners,  by  selling  the  ship  and  profits  of  the 
voyage,  to  destroy  the  creditors  lien  on  the  profits  of 
the  voyage.  The  ship  was  sent  out  in  ballast  to  Jatilaica 
to  bring  over  a  cargo  from  thence,  and  must  be  con- 
sidered as  earning  freight  from  the  time  she  sailed  from 
England.  .In  ex  parte  Young  (ft),  the  Chancellor  says, 
"  I  have  no  doubt  that  freight  it  liable  to  the  joint 
demands."  It  does  not  appear  in  that  case  whether  the 
freight  was  earned  on  the  outward  or  homeward  cargo. 

Mr.  Hart,  and  Mr.  Cullen, against  the  Petition: — 
'  The  Freight  belongs  to  the  Owners  of  the  ship,  and  we 
are  the  owners.  The  creditors  outfitting  the  ship  had 
no  Lien  on  the  ship  after  the  sale  ;  and  it  would  be 
singular  to. hold  they  have  a  claim  on  the  freight 
earned  by  the  ship  after  the  sale.  No  freight  was  earned 
before  the  ship  was  sold  :  It  is  only  earned  when  the 
.  ship  arrives  at  the  port  of  delivery.  The  owners  of  the 
ship,  when  the  goods  were  shipped,  had  all  the  responsi- 
bility of  the  voyage,  and  they  are  entitled  to  the  Freight. 

(«)  2  Rose's  Cases  in  Bank-  (b)  See  Ex  parte  Bland,  2 

mptcy,  78  in  note.  S.C.a  Ves.  Rose's  Cases  in  Bankruptcy, 

ft  Bea.  242,  but  not  as  to  this  91. 
point. 
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except  the  dictum  of  Lord  E/don,  in  Youngs  case,  no-  isi5. 

thing  is  to   be  found  in  the  books  on  the  question*     *        *        ' 
Several  cases  have  decided  that  partners  may  agree       Ex  parte 
among  themselves  in  regard  to  the  partnership  property, 
so  as  to  prevent  any  claim  by  creditors,  in  respect  of 
such  property  (c). 

Another  objection  is,  that  the  Court  has  no  jurisdic- 
tion in  this  case.  These  petitioners  have  not  proved  any 
debt,  and  are  not  entitled  to  be  heard.  They  ought  to 
have  filed  a  bill.  Marks,  one  of  the  original  owners,  is 
iblveirt,  and  answerable  to  these  petitioners. 

Mr.  Be//,  [in  the  absence  of  Sit  Samuel  Romilly] 
in  Reply : — 
In  regard  to  the  objection  as  to  the  jurisdiction,  the 
Court,  under  the  general  prayer  for  relief  in  the  petition; 
may  direct  that  these  petitioners  be  allowed  to  prove 
their  debts,  though  there  is  no  express  prayer  for  that 
purpose. 

The  Vice-Ch  ancellor, 
After  stating  the  facts  of  the  case,  observed  :  Two 
points  are  to  be  considered  ;  1.  As  to  the  Jurisdiction. 
2.  As  to  the  merits  of  the  case.  With  regard  to  the 
Jurisdiction,  if  the  petitioners  had  made  out  their 
claims,  I  think  I  should  have  been  warranted  under  the 
general  prayer  of  the  Petition,  to  have  made  an  Order 
for  proof.  With  respect  to  the  merits  of  the  cafe,  it 
does  not  appear  at  what  time  the  ship  arrived  at  Jamaica, 
but  that  it  was  too  late  to  take  the  cargo  intended  for  it, 

(c)  Ex  parte  Ruffin,  6  Vcs.  10  Vcs*  347.  Ex  parte  Wil- 
191;  and  ««•  Ex  pane  Fell,     liams,  11  Yes.  3. 

F 
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1815.         *od  that  it  was  agreed  she  »hoid4go  tp  New  Brut**, 

"         '     wick  and  ha,ck  on  freight,    and  on  her  return  from 

B*  parte.  ^t  voyage,  slfte  should  proceed  froip  Jamaica  to 
England*  with  a  cargo,  which  ^as  to  be  provided  for 
her.  She  takes  the  cargo,  sails  for  England,  an4 
earns  the  freight  in  dispute.  Before  the  time  the  cargo 
was  taken  in  at  Jamaica,  Croft  became  owner  of  the 
Ship  together  with  Jones  ;  this  fact,  though  it  does  not 
appear  on  the.  Petition,  or  Affidavits,  is  admitted.  It  is 
clear  these  Petitioners  have  no.  lien,  as  it  is  called,  on 
the  Ship,  and  if  no  Freight  had  been  earned,  their  only, 
relief  could,  have  been  against  the  original  Owners  who 
employed  them.  If  there  had  been  no  Sale,  the  Creditors 
yould  have  had  no  lien  op.  the  SMp,  because  that  was 
not  joint  Property;  but  the  earnings  of  the  Ship  would 
have  been,  joint  Property,  a#d  liable  to  the  jpJQt  Cre- 
ditors; not  from  any  doctrine  peculiar  tp  the  earrings,  of  a 
Ship,  but  on  the  general  principle,  applicable  to,  the,  joint 
Property  of  every  Partnership,  its.  liability  tp  the  Joint 
Creditors.  Is  then,  thte  Freight,  the  joint  Property  pf 
Oliver  and  Co.  ?  All  the  question  turns  upon  the  point, 
whofe  Property  this  Freight  is.  It  arose  out  of  a 
contract  by  the  Owners  of  the  poods  shipped  at 
Jamaica,  with  the  then  Owners  of  the  Ship,  Croft 
and  Jones, :  The  Money  due  from  the  Owners  of  the 
Goods  was  payable  to  the  Owners  of  the  Ship,  who 
were  such,  when  the  Gopds  were  shipped,  and  took 
upon  them  the  Responsibilities  of  the  Voyage.  Those 
Owners  might  have  refused  to  have  taken  the  Goods, 
or  might  have  agreed  tp  take  them  to  any  other 
Country,  They  had  an  entire  and  exclusive  dominion 
over  the  Ship.  The  Sum  paid  for  Freight  was  in  re- 
spect of.  the  homeward  voyage  only,  and  no  mou^y  was 
paid  in  respect  pf  the  Voyage  from  England,  t#  Jamaica. 
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tf  there  had  been  any  Earnings  by  the  Ship,  in  the  Out- 
ward, as  Well  as  in  the  Homeward  Voyage,  there  might 
bate  been  ant  Apportionment  of  Freight ;  but  in  this  Case 
no  part  of  the  Freight  belonged  to  the  original  Owners, 
It  wholly,  and  solely,  and  originally,  belonged  to  Croft 
,  and  Jones.  Having  determined  in  whom  is  the  Property 
of  the  Freight,  die  Questibn  is  decided.  The  fallacy  of 
the  Petitioners  consists,  in  considering  the  Voyage  from 
Jamaica,  as  a  continuity  of  the  Voyage  to  Jamaica 
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1815. 


Ex  parte 
Hill. 


Petition  dismissed 


*■*** 


Ex  parte  GALLIMORE. 

IN  this  Case  a  Petition  *aa  presented  by  a  Bankrupt, 
*o  supersede  his  Commission,  supported  by  an  Affidavit, 
which  dearly  showed  that  the  Commission  was  invalid. 

An  objection  was  made,  that  the  Commission  could 
not  in  the  first  instance  be  superseded  upon  the  Affidavit 
of  the  Bankrupt  only,  where,  as  in  the  present  case, 
the  Petitioning  Creditor  was  desirous  of  an  Issue,  or  an 
Action,  to  try  the  validity  of  the  Commission. 


1 6th  August. 

On  Petition 
hu  Bankrupt  to 
supersede  his 
Commission,  the 
Court,  in  a  plain 
case,  will  order 
a  Supersedeas^ 
though  the  Peti* 
turning  Creditor 
desires  an  Issue 
or  an  Action* 


the  Vice  Chancellor: — 

It  would  be  vexatious  to  direct  an  Issue,  or  an  Action, 

where  the  Court  are  clear  the  Commission  ought  to  be 

superseded.    In  a  Case,  a  note  of  which  has  been  given 

me,  Ex  parte  Emery,  in  1812,  the  same  objection  b/ 

y  3 


6t 
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1815. 

Ex  parte 
Gallimore. 


the  Petitioning  Creditor  was  made  before  the  Lord 
Chancellor,  and  over-ruled;  the  Court,  therefore,  has 
power  to  refuse  an  Issue,  or  an  Action,  in  a  plain  case  ; 
and  thinking  this  to  be  one  of  that  description,  the  Com- 
mission must  be  superseded,  and  with  costs. 


16th  August. 

Bankrupt 
under  a  Joint 
Commission  not 
entitled  to  an 
Allowance, 
though  Joint 
Estate  pays  10s. 
in  the  Pound, 
unless  both  joint 
and  separate 
Creditors  who 
have  proved,  are 
paid  10s.  in  the 
Pound.     If  one 
Partner  only  has 
obtained  his  Cer- 
tificate,™ allow- 
ance given  to  the 
Partner  who  has 
obtained  his  Cer- 
tificate, the  Al- 
lowance being 
only  jointly 
claimable. 


Ex  parte  POWELL. 

IN  1804  a  Commission  issued  against  Samuel  Castell 
and  Walter  Powell,  and  they  were  declared  Bankrupts. 
Distinct  accounts  were  kept  of  their  joint  and  separate 
Estates.  The  joint  estate  paid  a  Dividend  of  115.  6d. 
in  the  Pound  (a),  and  Powelt*  separate  estate  paid  45. 
in  the  Pound,  and  he  obtained  his  Certificate.  Castell!* 
separate  estate  paid  a  Dividend  of  1  s.  gd.  in  the  Pound; 
and  he  died,  without  having  obtained  his  certificate, 
and  Letters  of  Administration  were  granted  to  R.  C. 
John  Castell.  Samuel  Castell,  the  Bankrupt,  by  his 
Petition  stated  these  facts;  and  that  the  surviving 
Assignees  were  about  to  declare,  and  pay  a  final  Divi- 
dend of  the  joint  and  separate  Estates,  without  paying 
to,  or  reserving  for,  the  Petitioner,  any  Allowance  in 
respect  thereof;  and  prayed,  That  the  Assignees  might 
be  directed  to  pay  to  the  Petitioner  the  whole  of  the 
Allowance  in  respect  of  the  Dividends  paid,  and  to  be 
paid,  out  of  the  Joint  Estate ;  and,  that  the  Assignees 
might  be  directed  not  to  make  or  pay  any  further  Divi- 
dend out  of  such  Joint  Estate,  without  paying,  or 
reserving  for  the  Petitioner,  the  Amount  of  such 
Allowance. 


(a)  It  was  said  at  tbe  Bar, 
and  admitted,  that  12*.  64. 


in  the  pound  had  been  paid  by 
the  Joint  Estate. 
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Mr,  Cooke,  for  the  Petition.  18 15. 

« V ' 

Sir  8.  Romilly,  contra.  (6)  Ei  ParU 

POWEXL. 

The  Vice-Chancellor  : — 
This  is  a  new  Case.  Twelve  shillings  &  6  d.  in  the 
Pound  has  been  paid  under  the  Joint  Estate  of  Castell  and 
Powell ,  but  their  separate  Estates  have  only  paid,  the 
one,  4«.  in  the  Pound,  and  the  other,  is.gd.  Castell 
died  without  obtaining  his  Certificate,  but  Powell  has  ob- 
tained his.  Under  these  Circumstances,  two  Questions 
arise  ;  1 .  Is  an  allowance  claimable  under  the  Act  of  Par- 
liament^), where  the  separate  creditors  proving  under 
the  Joint  Commission,  are  not  paid  105.  in  the  Pound  ? 
a.  Where,  under  a  JointCommission,  105.  in  the  Pound 
has  been  paid,  and  one  of  the  Bankrupts  has  obtained 
his  Certificate,  and  the  other  has  not,  the  Bankrupt 
who  has  obtained  his  Certificate  can  claim  any,  and  what, 
allowance ;  the  whole,  or  a  part  ?  There  are  no  Autho- 
rities in  point.  Farlotvs  Case  (d)  has  been  cited  as 
decisive  of  the  present.  It  was  a  Decision  after  conside- 
ration by  Lord  Eldon;  but  that  was  the  case  of  a  sepa- 
rate Commission,  under  which  joint  Debts  were  proved, 
and  where  the  separate  Creditors  received  only  2  s.  in 
the  Pound,  and  the  Joint  Creditors,  lis.  in  the  Pound. 
In  ex  parte  Styles  and  Pickart(e),  a  point  was  made 
similar  to  the  present,  but  it  was  not  decided.  Ill 
that  case,  the  Petitioners,  having  paid  105.  in  the 
Pound  under  a  Joint  Commission,  prayed  an  Allowance 
under  the  Act.    A  separate  Creditor,  who,  by  an  Order, 

(b)  The  Reporter  was  not         (rf)  2  Ves.  &  Bea.  209,  and 
present  at  the  Argument.  S.  C.  1  Rose's  Cases  in  tiank- 

(c)  5  Geo.  2.  c.  30,  s.  7.        ruptey,  421. 

(e)  1  Atk.  208. 

*3 
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1815.  had  proved  under  the  Commission,  opposed  the  Peti~ 
*  v  '  tion,  on  the  ground,  that  the  separate  Estate  had  only 
Ex  parte  pa  id  2  s  g  j  jn  ^  poun(jf  wd  that  the  BankruptsVen* 
ow^ii.  not  entjtje(j  to  tjje  Allowance  till  they  had  paid  all  their 
Creditors,  Separate  as  well  as  Joint,  2Q».  in  the  Pound. 
It  is  a  mistake  of  the  Reporter  to  say  Go*,  in  the  Pound. 
Lord  Hardwicke  did  not,  however,  decide  the  Cose  on 
this  point,  but  considered  the  application  as  premature, 
no  final  Dividend  having  been  made ;  before  which 
time,  any  Creditor,  whether  joiqt  or  separate,  would  be 
admitted  to  prove.  The  only  other  Case  which  has 
been  cited,  is  ex  parte  Bate  (/),  and  from  that  Decision, 
which  is  binding  on  me,  I  conclude,  that  in  determining 
the  question  of  Allowance,  the  joint  and  separate 
Estate  are  not  to  be  considered  as  distinct,  find  as  if 
two  Commissions  had  issued;  but  only  me  Allowance  it 
made.  You  blend  the  two  Estates,  to  consider,  whe- 
ther one  Allowance  is  to  be  o^ade.  It  further  determines, 
that  though  the  Estate  of  one  Partner  contributed  much 
more  than  the  other  in  making  up  the  10  s.  in  the 
Pound,  paid  under  the  Joint  Estate,  yet  that  the 
Allowance  is  jointly  claimable  by  both;  such  Allowance 
to  be  afterwards  divided  between  them,  according  to 
the  proportions  their  Estates  have  contributed.  The 
Act  of  Parliament  (g)  makes  the  criterion  of  the  Al- 
lowance to  be,  not  an  honest  disclosure,  but  the  quantum 
of  the  Estate,  and  the  quantum  of  the  Debt*.  The 
Statute  says,  there  must  be  so  much  paid,  "  to  all  the 
Creditors  that  have  proved."  Ex  parte  Bates  shows 
that  for  the  purpose  of  the,  A  lowance,  both  the  separate 
and  joint  Estate  are  to  be  considered,  and  that  both 
contribute  to   the  payment  of  it    All  the  Bankrupts 

[f)  1  Bro.  C.  C.  45a.  (*)  &  Geo.  «•  c.  30,  s.  7. 


Powell; 
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'Estate,  both  joint  and  several,  pastes  to  the  Assignees  1815. 

under  a  Joint  Commission.  The  Order  to  keep  separate  *  v 
Accounts  is  a  matter  of  equitable  regulation,  as  under  a  Ex  parte 
Decree,  for  all  the  Estate  is,  by  Law,  in  the  Assignees. 
According  to  the  Statute,  therefore,  all  Persons  who 
have  proved  Debts,  whether  joint  or  separate,  must  be 
paid  10  5.  in  the  Pound  before  the  Bankrupts  are  en- 
titled to  claim  an  Allowance.  Here,  the  separate  Cre- 
ditors have  not  been  paid  10  ».  in  the  Pound ;  and  if  all 
the  joint  and  separate  Estate  be  put  together,  and  all 
the  joint  and  separate  Debts,  105.  in  the  Pound  would 
not  be  paid  to  the  joint  and  separate  Creditors. 

The  whole  of  the  5/.  per-cent.  Allowance  must  be 
given,  or  none.  One  of  two  Partners  cannot  claim  the 
Allowance :  if  both  are  not  entitled  to  it,  one  cannot. 
Though  the  joint  and  separate  Creditors  are  paid  10*. 
in  the  Pound,*  yet  if  one  of  the  Bankrupts  has  not  ob- 
tained his  Certificate,  he  who  has,  cannot  claim  an 
Allowance,  or  separate  himself  for  that  purpose,  from 
his  Partner.  The  allowance  is  joint — it  must  be  claim- 
able by  both — they  must  take  together,  or  not  at  all. 

It  is  said,  it  is  hard  that  one  Partner  should  be 
affected  by  the  misconduct  or  accident  of  the  other. 
It  is  so;  it  may  happen,  in  other  instances:  It  is 
an  evil  incident  to  Partnerships ;  and  it  is  sufficient  for 
me  to  say,  in  answer  to  such  objections,  that  such  is  the 
Law.  In  some  Cases,  one  Partner  is  benefited,  as  in 
Bate's  case;  for  there  Behckel,  by  conforming,  was 
held  entitled  to  a  proportion  of  the  Allowance,  though  it 
was  Rate'*  separate  Estate,  after  payment  of  his  separate 
Creditors,  that  enabled  them  to  pay  thte  Joint  Creditors 
10*.  in  the  Pound.    That  cAfee  has  decided  that  the* 
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1815.  Allowance  is  entire.    Both  Partners  therefore  must  be 

*  '      entitled,  or  none.    I  feel  for  this  Petitioner ;  but,  for 

Ex  parte        ^  reasoD9  given,  I  must  decide,  That  he  is  not  entitled 
PowklIm 

to  the  whole,  or  any  part,  of  the  Allowance. 

Petition  dismissed. 


Ex  parte  ROBERTS. 
17th  August.  Ex  parte  WELLS.  # 

A  Bankrupt     THESE  Petitions    came  on   together.     In   Ex  parte 

,      ,  "  Roberts,  the  Petitioner  prayed  to  have  a  Joint  Com- 

Petition  to  su-      mission,  which  had  been  issued  against  him  and   his 

persede  the  Com-  Partners,  superseded  ;  but  it  appearing  that  he  had  not 

mission,  surrendered,  the  Vice-Chancellor,  upon  the  Authorities(a), 

A  Separate  held,  that  he  could  not  be  heard ;  but,  adverting  to  what 
Commission  will  was  done  in  Ex  parte  Jones,  He  expressed  his  consent  to 
not  be  superseded  \et  the  Petition  stand  over,  till  the  Bankrupt  had  sujt 
at  the  instance  of  reildered  .  but  on  the  Bankrupt's  Counsel  saying  it  was 

d  J  '  t  Yerv  ^probable  he  would  appear  to  the  Commission, 
Commission  if  ^e  Vice-chancellor  dismissed  the  Petition ;  and  ob- 
the  Joint  Commis-  served,  this  Case  showed  the  wisdom  of  the  Rule,  that 
sion  cannot  be  a  Party  must  surrender  before  he  can  petition  to  supersede 
sustained.  hjs  Commission. 

Si  gar  sold, 
payable  for,  by         The  Petition  Ex  parte  Wells  was  presented  by  the 
the  Custom  of      joint  cre(jjtors    of  Roberts  and  Co.  to  supersede  a 
thr  Tuiue%  two 

Months  after  the  Sale,  does  not  create  a  debt  to  support  a  Commission,  until  the 
time  of  Credit  has  elapsed. 

(a)  Ex  parte  Stokes ,  7  Vcs.     409,  Ex  parte  Bean,  17  Ves. 
405,   Ex  parte  Jones,  8  Ves.     48. 
328,  Ex  parte  Jones,  11  Ves. 
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separate  Commission  against  Roberts,  and  was  resisted 
t>n  the  ground,  that  the  Joint  Commission  was  invalid. 

On  the  23d  March  1815,  a  joint  Docket  was  struck 
against  Roberts  and  Co.  and  was  followed  up  by  a  Joint 
Commission,  which  issued  on  the  28th  March  1815, 
under  which  Roberts  and  Co.  were  declared  Bank* 
rupts.  The  Debt  of  the  Petitioning  Creditor  arose 
from  a  Sale  on  the  26th  January  1815,  at  two  months 
credit,  of  Raw  Sugars,  to  the  Bankrupts,  who  were 
Refers  ;  which  credit  would  have  expired  on  the  26th 
of  March,  but  that  day  being  Sunday,  it  expired,  ac- 
cording to  the  custom  of  the  trade,  on  the  ensuing 
Saturday,  the  1st  of  April. 

The  Vice-Chancellor: — 
This  separate  Commission,,  the  validity  of  which  is 
not  impeached,  is  sought  to  he  superseded,  as  it  will  be 
more  convenient  to  take  all  the  Accounts  under  the 
Joint  Commission,  and  be  a  saving  of  Expense  ;  and, 
certainly,  this  is  an  ordinary  application.  But  before 
a  separate  Commission  is  superseded  the  Court  must  see 
that  there  is  a  valid  Joint  Commission ;  for  if  the  Joint 
Commission  is  bad,  it  would  be  improper  to  supersede 
a  good  separate  Commission. 

The  Act  (6)  requires  an  oath  "  of  the  truth  and  validity" 
of  the  Debt,  to  entitle  the  Creditor  to  a  Commission* 
Here,  the  period  for  which  credit  was  given  had  not 
elapsed;  and  the  creditor  could  not  with  propriety, 
swear,  that  on  the  23d  of  March  the  Bankrupt  was  then 
indebted  to  him,  but  only  that  he  would  be,  on  the  First 
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1815. 


Ex  parte 
Roberts. 

Ex  parte 
Wells. 


(t)  5  Geo.  2.  c.  30,  s.  23. 
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Export* 

JtOMRTS. 

Ex  part* 
Wells* 
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of  April.  No  debt  was  due  when  the  Docket  Wat 
struck  (c).  Another  objection  is,  that  no  Act  of  Bank- 
ruptcy appears  to  have  been  committed  subsequent  to 
the  accruing  of  the  Debt ;  which  is  another  circumstance 
fatal  to  the  Commission.  On  both  points  the  Joint  Com- 
mission cannot  be  supported.  This  Petition,  therefore, 
must  be  Dismissed,  and  with  Costs ;  for  the  invalidity  of 
the  Joint  Commission  appears  on  the  affidavits  filed  in 
support  of  the  Petition. 


(c)  See  Hoakins  *.  Dnpe- 
roy,  9  East  498;  Dutton 
v,  Solomouson,  3  Bos.  6  Pul. 
58a.  The  Statute,  5  Geo.  a, 
c.  30,  s*  22.  applies  only  to 


Debts  due  on  Bills,  Bonds, 
Promissory  Notes,  and  oilier 
personal  written  Securities  of 
the  like  sort,  payable  at  a  fit- 
tore  day. 


mm* 


17  th  August 

Petition  to 
supersede  a  se- 
cond Commission 
mutt  be  served 
on  the  Assignees 
under  the  first* 


Ex  parte  iftVlNE. 

J  HIS  traa  a  PdfitioUt  to  supersede  a  Second  Com<> 
mission  against  an  uncertificated  Bankrupt,  but  the 
Petition  had  not  been  served  on  the  Assignees  under  the? 
1st  Commission. 

Th*  Vict  GftAtfcslfte*  :— 
Wlten  Creditors  apply  to  sttyers^de  a?  Second  Corn* 
mission*  agarrridt  a  Bankrupt,  Notice  rttust  bfe  given  to  fhd 
Assignee*  under  the  i*t  Cdmttwrittn.  Sueh  appears  to 
he  the  course  of  the  Court.  It  wafc  so  held  m  Ex  parte 
Kkodes(ay,  and  rtty  fetely,  1  understand',  tlte  Chancellor 
has  adhered  to  this  Rule.   The  Petition  must  stand 


(a)  15  Ves.  54a. 
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t)ver,  till  the  Assignees  under  the  former  Commission  are 

served  with  this  Petition.  .     I8*5*     . 

Ex  parte 
Mr.  fFetherell,  for  the  Petition.  Ietim. 

Mr.  Cullen,  against  it. 


Ej  parte  WESTON. 

I8th  August, 
J  HE  Bankrupt  Petition  in  this  case  was  not  signed      Bankrupt  Pe« 
by  the  Solicitor,  as  directed  by  the  General  Order  of  the  tition,  witnessed 
12th  August  1809,  but  by  a  Person  who  was  Agent  of  by  the  Agent  of 
the  Solicitor  (a).    The    hearing    of  the   Petition  was  the  Attorney  wka 
objected  to  on   this  ground,  and  the  Vice-ChanceUor,  t™™**  the 
thought  the   objection   well  founded  ;    and,  that  the  ^^-^J  C0Mm 
Petition  must  stand  over  fall  properly  signed ;  but  the  pliance  with  the 
Attorney  and  the  Petitioner  being  in  Court,  they  were  General  Order 
permitted  to  sign  the  Petition,  and  the  objection  was  requiring  the  at* 
then  considered  as  obviated.  testation  of  the 

Attorney  who 
presents  the  Petition. 

(a)  The  Genera)  Order  di-  son,  wh»  shall  state  kkntelf  m 

recti, "  That  the  Sigeatam  of  hit  Attestation  to  he  Attorney, 

each  Person  signing  as  a  Petir  Solicitor  Agtnt  of  the  Party 

tioner  shall  be  attested  by  the  signing  in  the  matter  of  the 

Solicitor  actually   presenting  Petition." 
the  Petition,  or  by  some  per- 
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1815. 

1 * — ' 

19th  August 

Order  upon 
Assignees  under 
49Geo.3,c.i2i, 
*.  19,  to  deliver 
up  Possession, 
and  execute  an 
Assignment,  or 
Surrender  of  the 
Bankrupt's  be- 
nefit in  a  Lease, 
where  the  I<ease 
itself  had  been 
deposited  in  the 
hands  of  a  third 
Person  as  a  Se- 
curity. 


Ex  parte  CLUNES. 

1  HIS  was  a  Petition  by  a  Landlord,  under  the  late 
Act  (a),  Praying,  That  the  Assignees  might  be  ordered  to 
accept  a  Lease  to  the  Bankrupt  from  the  Petitioner,  or  to 
deliver  up  the  same,  and  the  Possession  of  the  Premises, 
to  the  Petitioner,  and  the  Rent  accrued  due  and  in  Arrear 
to  the  time  when  they  should  deliver  up  the  same.  The 
Affidavits  in  support  of  the  Petition  stated  facts  to  show 
that  the  Assignees  had  declined  to  take  the  benefit  of 
the  Lease ;  but  Affidavits  on  the  part  of  the  Assignees 
were  adduced  to  prove  that  they  did  not  mean  to  take 
the  Benefit  of  the  Lease.  Before  the  Bankruptcy  the 
Lease  had  been  deposited  by  the  Bankrupt,  with  a 
Mr.  Fry,  as  Security  for  a  Debt. 


Mr.  Parker,  for  the  Petition. 

Mr.  Cutten,  against  it. 

The  Vice  Chancellor  : — 
Before  this  Act  passed,  great  inconvenience  arose. 
A  Lessor  could  not  compel  Assignees  to  determine^ 
whether  they  would  hold  to  a  Lease  made  to  the  Bank- 
rupt ;  and  the  Bankrupt,  though  dispossessed  of  all  his  Pro- 
perty, was  held  liable  for  Rent  accruing  due-  subsequent 
to  his  Bankruptcy  (6).  The  act  provides,  that  where  the 
Assignees  accept  the  Lease  the  Bankrupt  shall  not  be 
liable  for  Rent  accrued  due  after  such  acceptance,  or 


(a)  49  Geo.  3,c.  iai,s.  19. 

(6)    See  Mills  «.   Auriol, 

1  H.  Bl.  433,  and  confirmed 


by  K.  B.  on  a  Writ  of  Error, 
4T.R.94. 
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for  any  breach  of  Covenants;  and  if  the  Assignees  on  lgl5# 

application  to  them,  decline  to  determine  whether  they     * * 

will,  or  will  not  accept  the  Lease,  the  Lessor,  his  Heirs,  Ex  parte 
Executors,  Administrators,  or  Assigns,  may  apply  to  Clunis. 
the  Person  or  Persons  holding  the  Great  Seal,  praying, 
that  they  may  either  so  accept  the  same,  or  deliver 
up  the  Lease,  or  Agreement  for  the  Lease,  and  the  Pos- 
session of  the  Premises,  demised  or  intended  to  be  de- 
mised, whp  shall  thereupon  make  such  order  as  in  all  the 
circumstances  of  the  case  shall  seem  meet  and  just,  and 
which  shall  be  binding  on  all  parties.  The  Case  now 
before  me  does  not  appear  to  have  been  contemplated 
by  the  framers  of  this  Act.  The  Lease  being  in  the 
hands  of  Fry,  by  way  of  Deposit  as  a  Security,  the 
Assignees  have  no  power  over  it,  and  cannot  be  ordered 
to  deliver  it  up.  Fry  is  no  Party  to  this  Proceeding. 
But  though  the  Act  does  not  in  words  extend  to  Cases 
where  the  Lease  is  in  the  hands  of  a  third  person ; 
yet,  I  think,  by  an  equitable  construction  of  this  Act, 
which  was  intended  for  the  Benefit  of  Landlords,  1  have 
Jurisdiction. 

His  Honor  then  went  into  the  facts  of  the  Case, 
in  respect  to  the  adoption  of  the  Lease,  and  ob- 
served upon  the  Decisions,  saying,  it  was  a  very  nice 
point  whether  the  Lease  was  to  be  considered  as  adopted 
by  the  Assignees.  If  the  Assignees  have  accepted  the 
Lease,  or  have  declined  it,  I  have  no  Jurisdiction  under 
this  Act  4  it  is  only  when  Assignees  will  not  decide  on 
the  subject,  that  a  Jurisdiction  is  given. 

[The  Landlord,  who  was  in  Court,  expressed  a  desire 
to  do  what  the  Vice-chancellor  might  think  proper ;  and 
his  disinclination  to  proceed  at  Law;  and  readiness  to  give 
up  his  claim  as  to  the  Kent,  to  prevent  further  litigation.] 
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Ex  par* 

ClUKS* 
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TheVlCE-CflANCKLLOK:*-*  x 

I  think  yon  do  right:  It  is  a  nice  question,  whether  the 
Assignees  are  to  be  considered  as  having  made  their 
Election  to  take  die  Lease :  Considering  this  then  a*  a 
Case,  where  the  Assignees  have  suspended  their  decision 
as  to  the  Lease,  I  shall  direct  that  the  Assignees 
deliver  op  the  Possession  of  the  Honse  to  the  Petitioner, 
and  execute  an  Assignment,  or  Surrender  to  the  Peti- 
tioner, of  the  Bankrupt's,  benefit  in  the  Leawe. 


21st  August. 

Attorney,  un- 
der the  circum- 
stances, ordered 
to  pay  the  Costs 
of  an  improper 
Petition  in 
Bankruptcy. 


Ex  parte  CCTHBERT. 

IHE  Petition  in  this*  Case,  prayed,  that  a  Charter- 
Pkrty  might  be  delivered  up,  and  that  the  Commission 
might  be  superseded,  as  fraudulently  obtained.  No 
groumfc  appearing  in  support  of  the  Petition,  the  ques- 
tion was,  who  should  pay  the  Costs. 

The  Vice-Chancellor  : — 
This  Petition  has  two  objects  ;  l .  The  Delivery  of 
the  Charter-Party  ;  2.  The  superseding  of  the  Commis- 
sion. It  is  clear  the  first  object  of  the  Petition  is  not 
within  the  Jurisdiction  of  the  Court ;  the  Parties  must 
resort  to  an  Action,  or  a  BilL 

With  regard  to  superseding  the  Commission,  the 
only  ground  laid  for  it,  is,  that  the  Petitioning  Cre- 
ditor is  a  near  relation  of  the  Bankrupt ;  and  is  the 
sole  Assignee;  and*  that  the  Attorney  is  a  friend  of  his  ; 
and  an  Affidavit,  that  the  Party  believes  the  Commis- 
sion was.  fraudulently  issued.    This  is  not  a  sufficient 


Cvhimto 
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gt<Min4  upoA  which  to  supercede  the  CoiwUsion  a*  ^15, 

fraudulent,  Then  a*  ta  the  Question  of  Costs ;  U  * 
the  Bankrupt's  Estate  to  pay  the  Costs  of  tfci*  unfounded  ^*J  P**** 
Petition  i  That  would  be  very  hard  *pon  Ae  Creditors* 
Is  the  Petitioner  to  pay  them  I  Ignorant  of  the  Law  him- 
self, he  has  beea  guided  by  his  Attorney,  h  the  Bank- 
rupt to  pay  them  ;  he  has  no  means  of  doing  *&.  Uodv 
the  Circumstances,  I  think  the  Attorney  must  pay  them. 
The  Order  of  Lord  Eldon  in  1809  (a),  obliging  the  At- 
torney who  acts  for  a  Petitioner,  to  sign  his  name  to  the 
Petition,  was  wisely  made  to  prevent  improper  Petitions; 
and  to  enable  the  Chancellor  to  make  the  Attorney, 
where  the  case  called  for  it,  pay  the  Costs  of  such  Peti- 
tion (by  It  appears  from  the  Affidavit  of  the  Attorney, 
that  he  bad  a  qlaiin.  of  5p  /.  on  the  Charter- Party,  aotf 
he  applied,  to  have  it  delivered  up,  and  if  not  delivered 
up,  he  threatened  that  a  Petition  would  be  presented  tp 
supersede  the  Commission  for  Fraud  :  All  this,  the 
Attorney  h^  incautiously,  sworn  in  his,  Affidavit, 
This,  therefore,,  is  more  the  Petition  of  the  Attorney 
than  of  the  Petitioner-  The  Petitioner  did  not  know  the 
£av ;  but  the  Attorney  must  have  known  that,  as  to 
one  part;  of  the  praye*  of  the  Petition,  the  Court  had  no 
Jurisdiction ;  and  that  as  to  the  othei;  part  of  the  Prayer 
in  regard  to  which  the  Court  has  Jurisdiction,  there  was 
no  ground  established  for  superseding  the  Commission. 
An  Attorney  is  not  to  be  oonaideredt  as  guaranteeing  tha. 
success  of  a  Petition  ;  for  the  facts  may  be  misrepre- 
sented to  him,  and  the  Law  may  not  be  obvious ;  bqt 

(a)  General  Order,  11th  object  of  the  Ortfcr.  waa,  ««ti 
August  1809.  have  the  pledge  and?  rtepon* 

sibifity  of  a  Solicitor  of  the 

(o)  In  Es  parte  Tit  ley,  MS.  Court  to  the  propriety  of  the 
the  Lord  Chancellor  said,  the     Application/' 


So 


1815. 


Et  parte 

CUTHBIRT. 
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here,  this  unfounded  Petition  appears  to  have  arisen  out 
of  the  interested  views  of  the  Attorney,  who  claims  a 
security  on  the  Charter  Party.  It  is  not  merely  be- 
cause the  Petition  is  vexatious  and  frivolous,  that  I 
make  him  pay  the  Costs.  The  Petition,  therefore, 
must  be  dismissed,  and  the  Costs  of  it  paid  by  the 
Attorney. 


25th  August. 

Misrepresenta- 
tion of  the  value 
of  an  Estate,  a 
sufficient  ground 
to  resist  a  spe~ 
cificperformancc. 

Query,  whe- 
ther, where  Yen- 
dor  entitled  only 
under  an  Agree- 
ment,  sells  to 
another y  such 


WALL  v.  STUBBS. 

THIS  was  a  Bill"  filed  by  the  Vendor  of  an  Estate, 
against  the  Vendee,  for  a  Specific  Performance  of  the 
Agreement  to  purchase.  The  Specific  Performance 
was  resisted,  on  the  ground,  that  misrepresentation  had 
been  employed  to  induce  the  Vendee  to  purchase  the 
Estate  at  a  price  much  beyond  its  value;  and  a  further 
objection  was,  that  as  the  Vendor  was  himself  only 
entitled  to  the  Estate  in  virtue  of  an  Agreement  with 
the  persons  of  whom  he  purchased,  and  no  Conveyance 
had  been  made  to  him,  or  Possession  taken,  the  Statute 
32  Henry  VIII.  c.  9  (a),  applied. 


Vendee  can  ob- 
ject to  a  specific  Performance,  on  the  ground  of  the  Statute  of  3a  H.  8,  c.  9. 


(a)  By  this  Act,  no  one 
shall  sell  or  purchase  any  pre- 
tended. Right  or  Title  to  Land, 
unless  the  Vendor  hath  re- 
ceived the  Profits  thereof  for 
one  whole  year  before  such 
Grant,  or  bath  been  in  actual 
Possession  of  the  Land,  or  of 


the  Reversion  or  Remainder, 
on  pain  that  both  Purchaser 
and  Vendor  shall  each  forfeit 
the  Value  of  such  land  to  ths 
King  and  the  Prosecutor. 

The  Defendant,  in  the  first 
instance,  pleaded  this  Statute*; 
but  the  Plea  not  being  put  in, 
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A  great  deal  of  JEvidence  was  adduced ;  by  the  Plain- 
tiff, to  prove  that  the  Estate  was  of  the  value  it  had 
been  represented  to  be;  and  by  the  Defendant,  to  show 
it  was  of  much  less  value. 

The  Vice-Chancellor  entered  into  a  very  minute 
consideration  of  the  Evidence ;  and  thought  there  was 
proof,  by  persons  best  able  to  form  a  Judgment,  of 
great  misrepresentation  as  to  the  value  of  the  Estate, 
which  appeared  to  be  worth  5000/.  less  than  it  was 
represented  to  be ;  and  considered  that  as  a  sufficient 
ground  to  refuse  a  specific  performance ;  relying  for 
Authority,  upon  Buxton  v.  Lister  (ft),  Howard  v.  Hop- 
kins (0),  Higginson  v.  Clowes  (d),  Ellard  v.  Lord  Lan- 
tyfidh  Legg*  v.  Croker(f). 

His  Honor,  also,  further  observed  that,  whether 
the  misrepresentation  be  wilful  or  not ;  or  of  a  fact 
latent,  or  patent  (g),  such  misrepresentation  may  be 
used  to  resist  a  specific  performance,  unless  the  Pur- 
chaser  really  knew  how  the  fact  was  (A).  In  this  case 
the  Plaintiff  must  be  left  to  his  Remedy  at  Law.  In  a 
Court  of  Law,  on  a  proper  case  made,  damages  may 
be  given,  commensurate  to  the  Injury  the  Plaintiff  may 
have  sustained ;  and  such  Court  can  better  examine 


1815. 


Wall 

v. 
Stubbs. 


on  Oath,  it  was,  on  Motion, 
ordered  to  be  taken  off  the 
File.  3  Ves*  &  Bea.  354. 

ip)  Prec.  Chanc.  383,  and 
see  Williamson  i>.  Joyce,  3 
Ves.  168. 

(c)  a  Atk.  371. 

(<f)   15  Ves.  516. 


it)  1  Ball  &  Bea.  241. 

if)  lb.  506. 

[g)  Duke  of  Norfolk  v.  Wor- 
thy, 1  Camp.  337,  Loyes  a. 
Rutherford,  Sugd.  Vend,  and 
Pur.  245. 

(h)  Dyer  v.  Hargrove,  10 
Ves.  515. 
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into  all  the  circumstances  6f  a  case  like  the  present/  in 
which  there  is  contradictory  Evidence.  Money  is  all 
the  Plaintiff  seeks  by  his  Bill,  as  is  the  case  in  all  Bill* 
by  Vendors,  and  Money  will  be  given  him  at  Law,  if  he 
is  found  entitled  to  it. 


The  V ice-Chancellor  being  of  Opinion  that  the 
Bill  must  be  dismissed,  on  the  ground  of  misrepresenta- 
tion, thought  it  unnecessary  to  consider  the  Objection 
arising  out  of  the  Statute  of  Henry  VIII.  (i ). 

Bill  dismissed,  without  Costs.  (ft> 


(t)  Mr.  Sugdcn,  in  the  last 
Edition  of  "  The  Law  of  Ven- 
dors and  Purchasers/'  p.  389, 
cays,  "  There  was  a  very  re- 
cent Instance  in  which  it  was 
attempted,  but  without  suc- 
cess, to  bring  a  Purchase 
within  the  Statute."  But  in 
Hitchint  t.  Lander,  ad  Nov. 
1808,  a  Plea  of  the  Statute 
appears  to  have  been  allowed. 
There  is  a  short  Report  of 
this  Case  in  Cooper's  Hep. 
P.  34- 

(k)  la  Cadman  v.  Horner, 
18  Ves.  io,  it  was  determined, 
that  misrepresentation  of  the 
Value  of  a  purchased  Estate, 
though  in  a  slight  degree,  dis- 
qualifies a  Party  from  calling 


for   the   Aid  of  a   Court  of 
Equity* 

lu  a  recent  Case  in  the 
House  of  Lords,  Lord  Eldon 
thus  expressed"  himself :  — 
"  Even  in  chaffering  about 
Goods,  there  might  be  such 
misrepresentations  as  would 
set  aside  the  Contract.  When 
the  misrepresentations  were 
made  under  such  circum- 
stances, and  in  such  a  way, 
that  they  took  the  confidence 
of  the  Purchaser,  and  induced 
him  to  act  when  otherwise  he 
would  not,  this  was  a  Fraud 
which  would  affect  the  Sale." 
[Sibbald  v.  Hill,  Dow*s  Cases 
Ho.  Lords,  vol.  ii.  p.  364.} 
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COPE  •.  PARRY.  3ut  0ctober. 

A  BI LL  was  filed  by  Six  persons.     la  the  Answer,  it       -^wvxr  or- 

was  stated  to  be  an  Answer  "  to  the  Bill  of  Complaint  ^^  t0  be  taken 

of,  &c."  naming  onlv  Five  of  the  Plaintiffs.   A  year  had  °*     c  M.  lt'\  , 
3  J  purporting  to  be 

elapsed  since  the  Answer  was  put  in,  and  there  were  no  anansvser  t0  the 
further  proceedings.  Billof  FivcCom- 

plcdnants  only, 
Mr.  Parker  moved  to  have  the  Answer  taken  off  the  w^en  tliere  wcre 
Fife,  as  being  defective;  observing,  that  no  Indictment  ***** 
would  lie  for  Perjury  on  such  an  Answer* 

Mr.  Btnyon,  contra,  insisted,  that  after  such  a  length 
•f  time,  the  Objection  could  not  be  taken. 

The  Vice-Chancellor  : — 
This  Motion  must  be  granted,  and  a  correct  Answer 
put  in.  There  is  no  Rule  of  Court  limiting  the  period 
wherein  such  an  Objection  can  be  made.  An  i^nswer 
to  a  Bill  of  Five  persons  is  no  Answer  to  a  Bill  of  Six ; 
nor  ought  it  to  be  permitted  to  stand,  as  such,  on  the 
Records  of  the  Court. 


SMITH  *  LLOYD.  15th  October. 

AN  Estate  was  agreed  to  be  sold  by  the  Plaintiff  to  the      Vendee  in  Pos- 
Defendant.     The  Defendant  was   let  into  Possession,  ^JJ^r**? 
and  had  continued  so  for  Four  years,  but  refused  to  pay  •    »    \ 
the  Purchase-Money,   on  the  ground,  that  a  good  Title  Money,  or  give 
could  not  be  made.     The  Plaintiff  filed  a  Bill  for  a  up  Possession, 
specific  Performance  of  the  Agreement. 

g  3 
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1815.  Sir  Samuel  Romilly,  and  Mr.  Stephen,  moved,  that 

*  the  Vendee,  under  the  circumstances,  should  pay  into 

Smith  Court    the  Purchase-Money,    and  cited   Clarke    and 
v. 

Lloyd. 


*'  Wilson  (a). 


Mr.  Leach,  and  Mr.  Pepys,  contra : — 
The  objections  to  the  Title  are  well  founded  ;  but 
we  are  very  desirous  of  having  the  Estate,  if  they  can 
be  removed,  and  are  willing  to  pay  a  Rent  for  the  Es- 
tate for  the  Four  Years  we  have  been  in  Possession, 
which  may  be  deducted  out  of  the  Purchase-Money, 
when  the  Title  is  cleared. 

The  Vice-Chancellor  : — 
Either  the  Purchase-Money  must  be  paid  into  Court, 
or  the  Possession  delivered  up. 

Sir  Samuel  Romilly  : — 
We  have  no  objection  to  having  only,  at  present,  the 
Four  Years  Rent. 

The  Vice-Chancello*  : — 
Let  it  be  so  then. 

(a)  15  Ves.  317. 
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MOODY  8c  Ux.  v.  LEEMING.  '        '        ' 

$d  November. 

Mr.  OtVEN  moved  to  enlarge  Publication  fora  month,      *  *"ond  °P' 
the  Cause  being  set  down  in   the  Chancellor's   Paper,  P^ation  to  cn- 

and  one  hundred  off,  and  little  probability  of  its  being    .r&e  „u  *** 
.        _  ,    „         _         /  ,  .  ,      ,  ,  ,   ^  .      turn  allowed, 

neard  before  the    time   to  which  the    enlarged  Pub-  tHOU£n  ^n^  ut 

lication  would  extend.  down,  the  same 

being  so/or  off  in 
Witnesses  had  been  examined,  and  Publication  once  the  Paper,  that  it 

before  enlarged.  teas  improbable  it 

would  be  heard 

*,     t»»  ■  1    1     1     -»>  before  the  time 

Mr.  Blake,  contra,  contended,  the  Practice  was,  not  /  ^  ^wrf 

to  enlarge  Publication  in  a  Case  like  the  present,  where  Publication 

Witnesses  have  been  examined,  unless  a  special  ground  expired. 

was  laid  for  the  application. 

Mr.  Croft,  the  Register,  being  referred  to,  said,  Pub- 
lication was  permitted  to  be  enlarged  when  the  Cause 
was  so  far  off,  that  it  was  not  likely  the  Cause  would  be 
heard  before  the  time  to  which  the  Publication  was 
moved  to  be  enlarged. 

The  Vice-Chancellor  : — 
In  the  Exchequer,  such  a  Motion  would  not  be  granted. 
If  the  Practice  of  this  Court  is   to  enlarge  Publication 
in  a  case  like   the  present,  I  must  follow  the  Practice. 
Let  the  Publication  be  enlarged  for  a  Fortnight. 
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7  th  November. 

Demurrer,  ly 
a  Defendant  for 
tnukifa  riovsness, 
the  Bill  being 
against  several 
Purchasers  and 
Others,  altourd. 


BROOKES  and  another,  *  LORD  WHITWORTH, 

and  others. 

-*  HOMAS  Lloyd,  Esquire,  by  Indentures  of  Lease  and 
Release,  conveyed  Lands  to  the  Plaintiffs  Upon  Trust, 
to  sell,  either  by  public  Auction,  or  private  Contract, 
and  pay  off  certain  specified  Incumbrances  upon  the 
same,  and  also  what  was  owing  to  the  Plaintiffs,  and 
all  Expenses  attending  the  Sale,  and  pay  the  residue 
of  such  Trust  Monies  to  the  said  Thomas  Lloyd,  his 
Executors,  Administrators,  and  Assigns. 

The  Plaintiffs  put  up  the  Estate  to  be  sold,  in  several 
Lots,  and  the  Defendant  Fuller  became  the  Purchaser 
of  one  of  the  Lots.  Lloyd  having  by  various  Convey- 
ances entangled  the  Property,  and  the  Trustees  being 
unable  to  procure  the  necessary  parties  to  join  in  Con- 
veyances to  the  Purchasers,  filed  this  Bill  against 
\arious  Incumbrancers  on  the  Estate,  and  also  against 
the  several  Purchasers,  Six  in  number,  praying,  amongst 
other  things,  that  an  account  might  be  taken  of  the 
several  Incumbrances^  and  that  the  Sales  to  the  Pur- 
chasers might  be  completed,  and  the  remainder  of  the 
Purchase-Monies  paid  into  Court,  and  applied  accord- 
ing to  the  Trusts  declared  respecting  the  same  ;  and 
that  such  parts  of  the  Estate  as  had  not  been  sold,  might 
be  sold ;  and  that  all  proper  Parties  might  be  compelled 
to  join  the  Plaintiffs  in  Conveyances  to  the  several  Pur- 
chasers ;  and  that  the  Purchasers  of  such  parts  of  the 
Estate  as  had  been  sold  might  be  restrained  from  com- 
mencing Actions  or  Suits  touching  the  Lots,  or  the 
Deposits. 
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A  Demurrer  was  put  in  to  this  Bill  by  the  Defendant 
Fuller,  one  of  the  Purchasers,  assigning  for  Cause  of 
Demurrer,  "  The  said  Bill  being  exhibited  against 
him  and  Twenty  other  Persons  as  Defendants  thereto, 
for  several  and  distinct,  and  independent,  matters  and 
causes  that  have  no  relation  to  each  other ;  and  wherein, 
or  in  the  greater  part  whereof,  this  Defendant  is  in  no 
way  interested  or  concerned,  and  ought  not  to  be 
implicated,  8cc" 


«7 

1815. 

Brookes  and 
another 
v. 
Lord  Whit- 
worth  and 
others- 


Mr.  G.  Wilson,  in  support  of  the  Demurrer  : — 
This  Demurrer  is  put  in  on  the  ground  that  the  Bill 
is  filed  against  various  Incumbrancers,  and  several  Pur- 
chasers, with  whom  this  Defendant  has  no  concern,  and 
is  therefore  multifarious.     In  Reyner  v.  Julian  (a),  Sir 
Lloyd  Kenyon,  sitting  for  the  Chancellor,  put  this  very 
case,  "  Suppose, "  says  he,  "  an  Estate  is  sold  in  Lots  to 
different  Persons,  a  Plaintiff  could  not  include  them  all 
in  one  Bill  for  a  specific  performance;  for  each  party's 
case  would    be  distinct,   and  would  depend    upon  its 
own  peculiar  circumstances  ;  and  there  must  have  been 
a  distinct  Bill  upon  each  contract."    The  case  of  a  Bill 
against  several  Parishioners  for  Tithes  is  an  anomalous 
Case.     He  cited  alfo,  Wall,  and  Duke  of  Northum- 
berland (ft). 


On  a  Demurrer  of  this  kind,  it  was  formerly  con- 
sidered necessary,  by  answer,  to  deny  combination  (c), 


(a)  *  Dick,  677.  The 
marginal  note  to  this  case  is 
wrong. 

(fi)  a  Aostr.  469. 

(c)  Bull  v.  Allen,  Bunb.  6*9, 
Adopted  in  Sugd.  Vend,  and 


Purch.  188,  4th  Edit.  PowtH 
v.  Ardernc,  1  Vern.  416,  and 
Mr.  Raithbyz  note.  Lord  Re- 
desdale's  Tr.  PL  147, 3d  Edit. 
See  also  Lansdown  v.  Elder- 
ton,  8  Ves.  526. 
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but    subsequent 
trine  (d). 


Cases    have    negatived    that    doc- 


Mr.  Home,  contra  : — 
The  Plaintiffs,  who  are  Truftees  for  the  Sale  of  the 
Estate,  part  of  which  this  Defendant  has  purchased, 
were  desirous  that  their  Cestui*  que  Trusts,  and  other  In- 
cumbrancers, should  be  compelled  to  make  a  Title  to 
the  Purchasers,  and  therefore,  they  and  the  Purchasers 
of  the  Estates  have  been  made  Defendants,  by  which 
means  a  multiplicity  of  Suits  will  be  prevented,  and  great 
expense  saved.  What  is  cited  from  Dickens  is  merely 
a  dictum  of  Sir  Lloyd  Kenyon.  No  case  has  expressly 
decided  that  such  a  Bill  will  not  lie  against  several  Pur- 
chasers. I  do  not  lay  any  stress  upon  the  want  of  a 
denial,  by  the  Defendant,  of  Combination. 

The  Vice-Chancellor  : — 
For  the  purpose  of  deciding  upon  this  Demurrer  it  is 
not  necessary  to  detail  the  various  particulars  stated  in 
this  Bill.  It  is  sufficient  to  say,  the  Estate  was  vested 
in  the  Plaintiffs,  for  the  purpose  of  selling  the  same ;  and 
that  part  of  the  Estate  was  accordingly  sold  in  Six  dif- 
ferent Lots,  to  Six  different  Purchasers,  who,  with  seve- 
ral other  persons,  are  made  Defendants  to  this  Bill ;  and 
that  a  separate  Agreement  had  been  entered  into  with 


(d)  See  l  Anstr.  8*.  "  The 
denial  of  Combination,  usually 
inserted  as  words  of  course  at 
the  close  of  an  Answer,  is  a  de- 
nial of  unlawful  combination ; 
and  it  has  been  determined 
that  a  general  charge  of  com- 
bination need  not  be  answered. 


An  Answer  to  a  charge  of  un- 
lawful combination  cannot  be 
compelled;  and  a  charge  of 
a  lawful  combination  ought  to 
be  specific  to  render  it  mate- 
rial."  [Lord.RedesdaleV  Tr. 

PI-  3*i  33*  3d  Edi^  and  see 
Coop.  Tr.PL  p.  %%$.]    . 
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each  Purchaser.  Some  of  the  Purchasers  have  not 
demurred.  The  Court  is  always  averse  to  a  multiplicity 
of  Suits  ;  but,  certainly,  a  Defendant  has  aright  to  insist 
that  he  is  not  bound  to  answer  a  Bill  containing  several 
distinct  and  separate  matters  relating  to  Individuals  with 
whom  he  has  no  concern.  A  decisive  objection  to  this 
Bill  is,  that  the  Purchases  of  the  different  Lots  are 
made  by  distinct  persons,  each  Agreement  being  sepa- 
rate, and  distinct.  The  circumstances  attending  the 
Sale  of  one  Lot  may  be  very  different  from  those  relating 
to  other  Lots ;  one  may  have  objections,  another  has 
not.  In  the  case  cited  by  Mr.  Wilson,  Sir  Lloyd  Kenyon 
considers  snch  a  Bill  as  this  to  be  multifarious,  and  de- 
murrable ;  and  other  Books  state  it  as  a  received  doctrine. 
The  Demurrer  must  be  allowed. 

Mr.  Wilson  moved  for  Costs  beyond  the  Common 
Costs  (5  /.)  but  the  Vice-Chancellor  refused  additional 
Costs. 
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Brookes  and 
another 
v. 
Lord  Whit- 
worth  and 
others. 


TEMPEST  and  others,  t.  ORD  and  others. 

JrHINEAS  Crowther  made  a  Steam-Engine  for  a 
Colliery,  part  of  the  Estate  of  the  Plaintiff,  Lady  Frances 
jinn  Vane  Tempest,  and  applied  in  May  last  to  Arthur 
Mowbray,  the  Receiver  or  Manager  (under  an  Order  of 
,  the  Court)  of  the  Collieries  of  Lady  Tempest,  for  Pay- 
.  meat  of  the  Sum  of  800  L  the  price  of  the  Engine. 
Mowbray,  upon  such  application,  gave  Crowther  a  Bill 
of  Exchange  for  800  /.,  at  Two  Months,  drawn  by  the 
Bank  of  'Durham,  in   which  Mowbray  was  a  Partner, 


7  th  November. 

The  Manager 
of  a  Colliery  pay- 
ing  a  Creditor  on 
the  Colliery  with 
a  Bill,  which  was 
not  paid,  the 
Colliery  remains 
liable  to  the  pay* 
ment  of  the  ori* 
gimldcbt. 
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1815.  upon  their  Home  in  London;  and  Cro&ther  gave  a 

'        y  Receipt,  as  for  so  much  Money  received,  in  discharge  of 

TEHPMTWld      hi8Denumd. 


others 

v. 

Oed  and  others. 


Before  the  Bill  became  due,  the  Bank  at  'Durham, 
and  that  in  London,  failed,  and  a  Commission  against 
the  Durham  Bank  issued  on  the  2 2d  of  July  last,  and 
Mowbray,  and  the  rest  of  the  Firm,  were  declared 
Bankrupts ;  and  Assignees  were  afterwards  chosen. 

Since  the  issuing  of  the  Commission,  the  Bill  of  Ex- 
change was  returned  to  Crowther  for  Non-payment. 

A  Petition  was  now  presented  by  Crowther,  stating 
these  Facts,  and  that  the  Petitioner  had  been  informed, 
and  believed,  that  Mowbray  was  passing  his  Receiver's 
Accounts  before  the  Master ;  and  that  by  means  of  his 
being  enabled  to  take  credit  by  virtue  of  the  Petitioner's 
Receipt  for  the  Sumof  8oo/.  Mowbray  would  appear  to  be 
a  creditor  for  a  considerable  Balance  due  to  him  from  the 
Infant's  Estate ;  and  prayed,  that  upon  delivering  up  the 
Bill  of  Exchange,  the  Sum  of  8oo/.  might  be  paid  him  out 
of  the  Monies  remaining  in  the  Name  of  the  Accountant 
General,  in  Trust  in  the  Cause,  which  would  otherwise 
be  applicable  in  Payment  of  the  Balance  due  to  Mow- 
bray ;  and  that  in  the  mean  time  no  Payment  might  be 
made  to,  or  Money  received  by,  Mowbray,  or  his 
Assignees,  in  discharge  or  reduction  of  such  balance. 

MuBell,  for  the  Petition,  cited  Glossup  v.  Harrison  (a). 

Sir  Samuel  Romilly,  and  Mr.  Montagu,  against  it, 
cited,  Ex  parte  Hale  (b),  as  showing,  no  set-off  would 
be  allowed  in  such  a  case. 

.  («)  Coop.  IUp.  (J i.  {b)  3  Ves.  304. 
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Tempest  and 
others 
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The  Vicb-Changbllok  : —  1815. 

The  Justice  of  the  case,  independent  of  Authorities,  is 
clear.  Crowther  has  supplied  Goods,  and  received  a  Bill, 
which  turns  out  to  be  mere  waste  Paper,  and  ought  not  v 

therefore  to  be  considered  as  a  payment.  0&n«jid#th«ii» 

Where  a  Bill  of  Exchange  is  given  in  payment  of  a 
debt,  and  the  Bill  is  not  paid,  the  Creditor,  unless  he  has 
purchased  the  Bill  out  and  out,  has  a  right  to  resort  to 
his  original  cause  of  action  (c).  So,  if  before  a  Bill  be- 
comes due,  it  is  dishonoured,  the  creditor  may  resort  to 
his  original  debt. 

If  Mowbray  himself  had  been  the  original  Debtor, 
Crowtlier,  the  Bill  not  being  paid,  might  have  resorted 
to  him  for  payment  of  the  debt. 

The  Order  for  the  Engine  was  given  by  Mowbray, 
as  Agent,  and  being  known  to  be  acting  as  Agent,  he 
could  not  be  liable  himself  to  pay. 

Having  taken  a  bad  Bill  from  the  Agent,  Crowther  is 
entitled  to  call  upon  the  Principal,  for  whose  use  the 
Engine  was  furnished. 

If  Mowbray  had  paid  the  800/.  he  might  have  re- 
covered against  Lady  T.  V%  Tempest,  for  so  much  Money 
laid  out  and  expended  for  her  use  ;  but  as  the  Bill  was 
returned  unpaid,  he  could  make  no  such  charge  against 
her. 

The  Receipt  was  not  properly  drawn.  It  should  have 
been  for  so  much  Money  when  the  Bill  of  Exchange 
was  paid. 

(c)  Puckford  *.  Maxwell,  6  T.  II., 52.    Owenson 
v.  Morse,  7T.R.  64. 
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1815.  This  is  not  a  case  of  Set-off,  and  therefore  ex  parte 

v        '      Hale  is  inapplicable. 
Tempest  and 

The  justice  to  all  Parties  is,  that  the  Bill  of  Exchange 
Oed  and  others.  must  be  g*ven  UP  to  ^e  Assignees,  and  the  Colliery 
must  pay  Crowther  his  demand. 

Petition  granted. 


fix  parte  GREENHOUSE  and  OTHERS,  Inhabitants 

and  Parishioners   of   the   Parish  of   St.  Lawrence, 

Ludlow,   and  of  the  Parish  of  Bromfield,  in   the 

County  of  Salop. 
7th  and  15th  r 

November. 

Breach  of  a  1  HIS  was  *a  Petition   presented   under   the    recent 

Trust  of a  Cha-  Act  (a),  in  respect  of  the  breach  of  a  Trust,  created 

rity,  by  pulling  for  the  benefit  of  a  Charity. 
down  a  Chapel, 

M  t  ial  d  Charles  Foxe,  of  Bromfield,  in  the  County  of  Salop, 
converting  Bury-  Esquire,  made  his  Will,  dated  the  12th  October  1590,  as 
ing-ground  to  follows : — "  And  whereas  I  have  lately  begone  a  founda- 
other  uses,  re-  tion  to  erect  four  Alms-houses,  or  Chambers,  upon  a 
lievedy  and  a  piece  of  ground  near  the  Chappell  of  St.  Leonard,  in 
nveyaucc  0  Corve-street  in  Ludlow,  in  the  said  County  of  Salop; 
directed.  which  ground,  together  with  the  said  Chappell,  I  lately 

purchased  to  me  and  mine  Heirs  of  one 

for  the  relief  and  maintenance  of  four 
poor  and  impotent  persons,  to  be  there  from  time  to 
time  kept  and  relieved,  my  Will,  Intent,  and  Meaning 


(«)  5*  Geo.  3,  c.  101,  s.  12« 
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is,  that  if  I  shall  happen  to  decease  otat  of  this  mortal  L  f815* 
life,  at  any  lime  before  the  said  Alms-houses  be  tho-  „ 
roughly  finished  and  erected,  then  mine  Executors,  Greenhouse 
with  so  much  of  the  Rents,  Issues,  Revenues,  and  Pro-  and  others. 
fits  of  my  mortgaged  Lands,  and  the  Sums  of  Money 
thereupon  and  in  Redemption  thereof  due,,  shall  build 
up  and  finish  the  same  in  as  short  time  as  conveniently 
they  may,  according  to  the  plot  or  foundation  there 
already  begone,  and  for  and  towards  the  relief  and  main- 
tenance of  the  said  four  poor  persons,  as  also  for  Divine 
Service  to  be  had  and  maintained  as  shall  be  hereafter 
appointed,  within  the  said  Chappell  of  St.  Leonard. — I 
do  give  and  bequeath  unto  Edward  Foxe,  my  brother, 
and  the  said  Edmund  Foxe,  my  son,  two  of  the  Execu- 
tors of  my  last  Will  and  Testament,  and  to  their  Heirs 
and  Assigns  for  ever,  all  those  four  Messuages  or  Bur- 
gage, and  all  Lands,  Tenements,  and  Hereditaments, 
with  their  Appurtenances,  set,  lying  and  being  in  the 
City  of  Worcester,  and  suburbs  thereof,  now  or  late  in 
the  tenure  or  occupation  of  one  Margaret  Keene,  Wi- 
dow, late  Wife  of  John  Callowe,  for  term  of  her  life; 
all  which,  or  the  Reversion  thereof,  I  lately  purchased 
to  me  andmine  Heirs,  of  one  John  Phtflipps,  of  London, 
Gentleman,  and  which  also  the  said  John  Phi/lippsbeforc 
that  time  purchased  of  the  said  John  Callowe,  being 
now  at  the  rent  or  value  of  eight  pounds  by  the  year, 
upon  condition  and  to  the  end  that  the  said  Edward 
and  Edmond,  or  their  Heirs,  shall,  within  the. space  of 
three  years  next  after  my  decease  (if  in  my  life-time 
the  same  be  not  to  those  uses  by  me  conveyed  and 
assured,),  by  their  sufficient  Deed,  lawfully  and  duly 
executed,,  enfeoffe  some  three,  four,  or  more,  of  my  next 
name  and  kindred  of  my.  body  descending';  and,  in  de- 
fault of  them,  some  others,  with  them  and  their  Heirs, 


94  CASES   IN  CHANCERY. 

1815.  *f,  and  in  the  said  Messuages,  Lands,  Tenements, 
*  *  '  Rents,  Reversions,  and  Hereditaments  in  Worcester 
Ex  parte  aforesaid,  and  suburbs  thereof,  to  the  Uses  and  Intents 
eenhousk  ymnj^iaBfyer  limited,  mentioned,  and  appointed,  viz.  that 
he  or  they  to  whom  such  Feoffeinent  shall  be  made,  and 
their  Heirs,  shall  stand  seised  of  the  same  Lands,  Tene- 
ments, and  Hereditaments,  and  out  of  the  Rents,  Issues, 
and  Profits  thereof,  from  time  to  time  shall  yearly  pay 
unto  the  said  four  poor  or  impotent  persons  for  the  time 
being  that  shall  be  placed  or  allowed  in  the  said  new 
Hospital  or  Alms-houses,  four  pounds,  to  be  equally 
divided  between  them  quarterly,  at  four  terms  or  times 
in  the  year;  and,  moreover,  shall  yearly  pay  unto  the 
Curate  or  Cbapleyn  of  Ludlow  for  the  time  being,  or  to 
some  other  sufficient  Cbapleyn  or  Minister,  to  read  and 
say  to  the  poor  there  Divine  Service  at  certain  times  in 
the  week  as  shall  be  appointed,  forty  shillings ;  and 
shall  also  pay  and  give  yearly  unto  some  sufficient  and 
learned  Preacher,  for  a  Sermon  to  be  made  and  preached 
in  the  said  Chappell  at  St.  Leonard's  yearly,  at  some  con- 
venient time  within  the  feast  of  Christmas,  six  shillings 
and  eight-pence,  and  other  six  shillings  and  eight-pence 
for  a  like  Sermon  to  be  preached  in  the  said  Chappell 
yearly  in  the  time  of  Lent,  for  the  better  edifying  and 
instructing  of  the  said  poor,  and  such  other  people  as 
shall  then  resort  thither :  and  touching  the  residue  of 
.  the  said  Rents  of  the  Premises,  shall  remain,  and  be 
employed  to  and  for  the  necessary  repairing  of  the  said 
Alms-houses  and  Chappell  of  St.  Leonard  from  time  to 
time,  as  need  and  occasion  shall  require ;  and  for  levy- 
ing and  gathering  the  said  Rents  yearly,  and  other 
necessary  Charges ;  and  that  the  said  Feoffees,  and  their 
Heire,  and  the  Survivor  and  Survivors  of  them,  sbaM 
jearlymakeaccountuntotheCburchwardensofBromfi^ld 
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aforesaid,  howe  the  Profits  and  Revenues  thereof  have  1815. 

been  defrayed,  and  what  Surplussage  remaineth  to  pay 

and  deliver  unto  the  Churchwardens  of  Broinfield  afore-     „      *     c 

Gbxenhouse 
said ;  and  then  Order  to  be  taken  howe  the  same  surplus,       ^  ot^efB 

if  any  be,  shall  be  emploj'ed  and  bestowed  by  the  advice 

of  the  Vicar  of  Bromfield  aforesaid  for  the  time  being. 

And  I  give  also  two  Bells,  which  I  have  in  my  sellar 

at  Bromfield,  to  be  hanged  up  in  the  Steeple  of  the  said 

Chappell,  to  ring  unto  Service  when  ony  is  there  said, 

and  there  to  remain  for  evermore." 

By  an  Indenture,  bearing  date  the  second  day  of 
April,  in  the  thirt3'-fifth  year  of  the  reign  of  Queen 
Elizabeth,  Charles  Foxe,  the  eldest  son  of  the  said  Tes- 
tator, and  the  said  Edward  Foxe  and  Edmund  Foxe, 
being  the  then  surviving  Trustees  under  the  aforesaid 
Will,  granted  and  conveyed  the  said  Premises  to  Henry 
Foxe,  and  several  other  persons  of  that  name  and  family 
in  the  said  Indenture  named,  as  Trustees  thereof,  upon 
the  Trusts  aforesaid ;  and  certain  Articles,  Ordinances, 
and  Orders,  also  bearing  date  the  same  second  day  of 
April,  and  made  by  the  said  Charles  Foxe,  Edward  Foxe, 
and  Edmund  Foxe,  were  annexed  to  the  said  Deed, 
whereby,  for  the  purposes  aforesaid,  it  was  ordered  and 
declared,  that  when  all  the  said  three  Survivors,  except 
three,  should  decease,  the  said  three  Survivors  should, 
within  six  months  afterwards,  convey  and  assure  to  the 
like  number  of  the  next  of  kin  of  the  said  Charles  Foxe 
deceased,  the  said  Lands,  Tenements,  and  Heredita- 
ments, to  the  use  of  such  new  Feoffees  and  such  surviving 
Feoffees,  their  Heirs  and  Assigns,  upon  the  Trusts 
aforesaid ;  and  that  the  like  Order  should  be  kept  from 
time  to  time  for  ever  after  by  the  Survivor  of  the  new 
Feoffees  for  the  time  being,  and  his  and  their  Heirs  for 

I 
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1815*    t     ever,  for  and  concerning  the  conveying  the  said  Pr*- 

_  mises  to  other  Feoffees,  and  their  Heirs,  for  ever,  upon 

#vt  parte  * 

Greenhouse  ^e  ^l'ce  Trusts  as  aforesaid;  and  none  other,  and  upon 
and  others.  no  other  consideration.  And  it  was  further  ordered, 
that  there  should  be  continually  for  ever  thereafter  sus- 
tained, maintained,  aod  kept  within  the  said  Messuages 
so  mentioned  to  have  been  erected  for  an  Alms-house, 
four  poor  persons,  who  should  be  from  time  to  time 
appointed  by  the  said  Charles  Foxe,  Edward  Foxe,  and 
Edmund  Foxe,  and  after  their  deaths  by  their  Heirs 
male  of  the  said  Charles  Foxe ;  and,  in  default  of  such 
Issue  by  the  Heirs  male  of  Charles  Foxe,  his  father, 
and  in  default  of  such  Issue  by  the  Heirs  male  of  said 
Testator  ;  and  that  such  four  poor  persons  should  daily 
serve  God,  and  repair  unto  the  said  Chapel  for  hearing 
Divine  Service  and  Sermons,  as  soon  as  such  Service  or 
Sermons  should  be  there  read  or  preached,  as  thereafter 
should  be  ordained.  And  it  was  further  ordered,  that 
when  any  of  the  rooms  of  the  said  four  poor  persons 
should  become  void  by  death  or  otherwise,  then  that 
any  other  poor  person  of  one  of  the  Parishes  of  Brom- 
field  or  Ludlow,  should  be  elected  there  to  continue 
during  life.  And  it  was  further  ordered,  that  out  of 
the  Rents  of  the  said  Messuages,  situate  in  Worcester, 
there  should  be  yearly,  for  ever,  paid  to  the  said  four 
poor  persons,  the  sum  of  four  pounds,  to  be  divided 
between  them  quarterly ;  and  they  thereby  appointed 
Humphry  Muddox,  Clerk,  to  celebrate  Divine  Service 
in  the  said  Chapel  of  St.  Leonard's  to  ,the  said  poor 
people,  and  others  that  should  resort  thither;  and  also 
to  execute  the  office  of  Curate  and  Minister  during  his 
life,  as  well  by  ministering  of  the  Communion  at  such 
convenient  times  in  the  year  as  was  commonly  used 
according  to  the  usages  of  the  Church  of  England ; 
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also  by  ministering  and  reading  Divine  Service  there  1815. 

every  Wednesday  and  Friday  throughout  the  year,  in  the  v 

Mornings  of  the  said  days,  according  to  the  usage  of  c  par  e 
the  Church  of  England,  which  order  for  celebrating  m^  others. 
Divine  Service  they  appointed  should  be  for  ever  there- 
after observed  and  kept  by  such  person  or  persons  as 
should  be  thereafter  appointed  and  chosen  to  supply 
the  said  room  of  the  office  of  a  Minister  or  Curate 
thereof.  And  further,  that  in  consideration  of  such 
Divine  Service  there  should  be  for  ever  thereafter 
yearly  paid,  out  of  the  Rents  of  the  said  Messuages  in 
Worcester,  unto  the  Minister  or  Curate  there  for  the 
time  being,  forty  shillings  at  the  times  therein  men- 
tioned. And  further,  that  the  Minister  there  for  the 
time  being  should  also  have,  hold,  and  enjoy  the  said 
Land,  Soil,  and  Ground  belonging  unto  the  said  Cha- 
pel of  St.  Leonard's,  and  thereunto  adjoining  (except 
only  one  Parcel  of  the  said  Land  to  be  inclosed  by  the 
said  Testator's  Executors,  for  a  Garden  or  Gardens  for 
the  said  four  poor  persons)  during  the  time  that  he  . 
'should  exercise  the  office  of  Curate  there,  and  that  it 
should  be  lawful  for  the  said  Minister  to  take  the  Rents 
and  Profits  (except  as  before  excepted),  and  convert 
the  same  to  his  own  use  as  a  further  recompense  for 
celebrating  Divine  Service  there  in  manner  aforesaid. 
And  further,  that  there  should  be  for  ever  thereafter 
paid  yearly,  out  of  the  Rents  of  the  said  Premises,  to  a 
Preacher,  for  two  Sermons  to  be  preached  in  the  said 
Chapel,  six  shillings  and  eight-pence  for  each  Sermon, 
one  during  Christmas  Holidays,  and  the  other  during 
Lent,  for  the  better  edifying  and  instructing  of  the 
said  persons  resorting  there ;  and  as  touching  the  over* 
plus  and  residue  of  the  said  Rents,  they  appointed  that 
the  same  should  be  employed  from  time  to  time  for  ever, 
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1815.  as  necessity  should  require,  in  and  upon  the  necessary 

reparations  of  the  said  Chapel  and  Alms-houses,  and 
Greekhous  'or  rece'v*ng  °£  ^e  ^^  Rents,  the  Receivers  of  which 
and  others.  Rents  should  be  appointed  in  like  manner  as  the  Curate 
or  Minister  as  aforesaid.  And  that  the  said  Feoffees 
for  the  time  being  for  ever  should  yearly  make  account 
thereof  to  the  Wardens  of  the  Parish  Church  of  Brom- 
field  aforesaid,  how,  and  in  what  manner,  the  Rents 
and  Profits  should  be  bestowed,  and  the  overplus,  if 
any,  should  pay  to  the  said  Churchwardens  for  the 
time  being;  and  they,  together  with  the  Vicar  of 
Bromfield  aforesaid,  to  bestow  the  same  towards  the 
increase  of  the  yearly  stipends  appointed  as  aforesaid, 
and  limited  to  him  that  should  be  Chaplain  or  Minister 
of  the  said  Chapel,  or  otherwise  as  to  the  discretion  of 
the  Vicar  of  Bromfield  for  the  time  being  should  seem 
meet 

New  Trustees  of  the  said  family  were  thereafter  from 
time  to  time  appointed ;  and  the  said  Chapel,  Alms- 
houses, Messuages,  Lands,  and  Hereditaments  con- 
veyed to  and  vested  in  them,  upon  the  same  Trusts  as 
aforesaid.  And  the  said  Chapel  was  kept  repaired  from 
time  to  time. 

By  an  Indenture,  dated  the  first  day  of  October  1684, 
between  certain  persons  of  the  name  of  Foxe,  reciting 
that  the  said  Chapel  had  been  lately  re-edified,  the  sur- 
viving Trustees  thereof,  named  in  the  said  Indenture, 
did  enfeoff  to  the  persons  therein  named,  and  their 
Heirs,  the  said  Chapel  and  Premises  upon  the  Trusts 
aforesaid,  and  according  to  the  charitable  Intention 
mentioned  and  comprised  in  the  said  Articles  and 
Ordinances, 
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By  an  Indenture,  dated  the  eighth  day  of  October  1815. 

1771,  made  between  James  Foxe,  therein  described  as  v        ' 

the  surviving  Trustee  of  the  said  Chapel,  of  the  one  ***Vart€ 
part,  and  the  Bailiffs,  Burgesses,  and  Commonalty  of  ^  other8 
Ludlow,  of  the  other  part ;  reciting  the  death  of  one 
Henry  Foxe,  on  whose  death  the  legal  Estate  in  the 
Premises  descended  to  Infants;  and  that  during  their 
Infancy  and  residence  abroad,  the  said  Charity  became 
neglected,  and  the  Chapel  and  Alms-houses,  and  Houses 
in  Worcester,  got  into  decay ;  and  that  the  said  Houses  in 
Worcester  were  let  on  Building  Leases,  at  small  Ground 
Rents ;  and  that  from  such  Rents  the  said  Alms-houses 
were  repaired,  and  four  poor  persons  therein  maintained. 
And  also  reciting,  that  the  said  Trusts  had  vested  in 
James  Foxe,  therein  described,  and  he  was  the  only 
surviving  Trustee  thereof,  and  that  there  were  not 
known  to  be  living  any  persons  of  the  name  or  kin  of 
the  said  Charles  Foxe,  the  Testator,  whereby  to  fill  up 
a  sufficient  number  of  Trustees  of  that  Family  for  the 
continuing  and  perfecting  the  aforesaid  Charity;  and 
that  the  Bailiffs  of  Ludlow  aforesaid  had  applied  to  the 
said  James  Foxe  to  vest  the  said  Chapel  and  Alms-houses, 
and  the  said  Premises  at  Worcester,  in  them  and  their 
Successors  for  ever,  upon  the  aforesaid  Trusts  and  Or- 
dinances :  And  also  reciting,  that  the  said  James  Foxe 
had  signed  and  delivered  an  account  to  the  said  Bailiffs 
of  the  receipt  and  application  of  the  Rents  of  the  said 
Premises,  It  was  witnessed,  that  for  the  continuing  and 
perpetuating  the  said  charitable  work,  and  for  establishing 
a  sufficient  number  of  Trustees  for  the  performance  of 
the  said  Charity,  the  said  James  Foxe  did  grant  and 
convey  unto  the  said  Bailiffs  of  Ludlow  aforesaid,  and 
their  Successors,  for  ever,  In  Trust,  and  for  the  sup- 
port of   the   said  Alms-houses,  and  four  poor  needy 
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persons,  to  be  paid,  kept,  and  maintained  therein,  from 
the  Rents  and  Profits  of  the  said  Premises,  according 
to  the  original  Intent  of  the  said  Charity,  and  for  such 
other  charitable  uses  and  purposes  set  forth  in  the  afore- 
said Indentures,  Articles,  and  Ordinances,  the  said 
Chapel,  Alms-houses,  Messuages,  Lands,  Tenements, 
and  Hereditaments,  and  the  said  Premises  at  Worces- 
ter aforesaid.  And  the  said  Bailiffs  thereby  acknow- 
ledged that  the  said  James  Foxe  had  deposited  with 
them  the  said  Indentures,  Articles,  Ordinances,  and 
the  several  Leases  therein. 


The  maintenance  and  stipend  of  the  Minister  of  the 
said  Chapel  for  the  time  being  had  been  further,  at  dif- 
ferent times,  augmented  and  provided  for  by  various 
other  persons,  who  had  granted  certain  endowments 
thereunto,  payable  for  ever,  and  which  consist  of  an 
Annual  Payment  of  one  Pound  out  of  a  certain  Estate 
situate  in  the  parish  of  Ludford;  an  Annua  lPayment 
of  one  Pound  out  of  a  certain  Estate  situate  in  the  pa- 
rish of  Ashford  Bowdler ;  the  Annual  sum  of  fourteen 
shillings  out  of  a  certain  Leasows,  called  Chapel 
Leasows ;  and  the  Annual  Sum  of  twelve  shillings  out 
of  Three  Houses  situate  in  Durham ;  which  said  several 
Sums  passed  with  the  Conveyance  of  the  said  Trusts 
into  the  Hands  of  the  said  Bailiffs  of  Ludlow  aforesaid 
by  the  said  Indenture  of  the  8th  October  1771. 


Upon  the  execution  of  the  said  Indenture  of  the  8th 
October  1771,  the  said  Bailiffs  and  Corporation  of 
Ludlow  aforesaid  entered  upon  and  took  possession  of 
the  said  Chapel,  Alms-houses,  and  all  other  the  Mes- 
suages, Lands  and  Premises  belonging  to  the  said 
Charity,  and  entered  into  the  receipt  of  the  rents  and 
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•  profits  thereof,  and  have  ever  since  continued  to  hold  1815. 

the  said  Charity  Premises;  but  that  in  the  year  1773 

the  said  Corporation,  without  any  authority,  gave  di-    ^       ^ar  e 

j  j   1        -  j  ™_       1        i.         ii  j  -i  Gere*  house 

rections  and  caused  the  said  Chapel  to  be  pulled  down  ^  others 

and  destroyed,  and  sold,  or  applied  for  some  other 
buildings,  all  the  timber  and  materials  thereof;  and 
they  received  the  produce  arising  from  such  Sale, 
amounting  to  a  considerable  sum ;  but  that  they  did 
not  apply  such  produce  to  the  purposes  and  upon  the 
trusts  of  the  said  Charity :  and  that  soon  after  such 
sale  the  said  Corporation  granted  a  Lease  of  the  Site 
of  the  said  Chapel,  and  the  Chapel-yard  adjoining,  to  a 
Member  of  the  said  Corporation,  for  a  term  of  99  years* 
at  the  rent  of  1  /.  155.  per  annum  :  and  since  the  demo- 
lition of  the  said  Chapel  the  Proprietor  of  the  said 
Estate  in  the  parish  of  Ludford  refused  to  pay  the 
aforesaid  annual  sum  of  1  /.  on  the  ground^  that  there 
being  no  Chapel  existing,  the  said  rent-charge  for  the 
Minister  could  not  be  claimed  or  demanded. 

During  the  time  the  said  Chapel  stood,  many  of  the 
Parishioners  of  the  said  Parish  where  the  Chapel  was 
situate  used  to  resort  thereto  for  the  purpose  of  attend- 
ing Divine  Service;  and  the  ceremony  of  Baptism 
and  Burial  was  frequently  performed  there;  but  since 
the  Chapel  has  been  pulled  down,  and  the  Site  thereof, 
and  the  Yard  adjoining,  let  as  aforesaid,  the  said  Pa- 
rishioners have  been  deprived  of  the  said  benefit,  and 
all  opportunity  of  resorting  thereto ;  and  have  been 
prevented  from  using  the  said  Chapel-yard  for  the  pur- 
pose of  Burials,  which  is  attended  with  great  inconve- 
nience to  the  said  Parish,  as  the  burying-ground  belong- 
ing to  the  said  Parish  of  St  Lawrence,  which  is  the 
only  burying-ground  in  the  said  Parish,  is  infinitely  too 
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1S15."         small  for  the  purposes  of  Burial  in  the  said  Parish; 

'        v       '     and  the  bodies  of  deceased  persons  are  often  taken  op 

Ex  parte        before  they  ought  to  be,  in  order  to  make  room  for 

Greenhouse     ...     u  j-        c    *l. 

,     ,  the  bodies  of  others, 

and  others. 

The  Corporation  have  constantly  elected  poor  persons 
of  the  said  Town  of  Ludlow  to  fill  up  the  vacancies  which 
have  occurred  in  the  said  Alms-houses,  and  have  not 
elected  any  poor  persons  from  the  said  Parish  of  Brom- 
field  (except  in  one  instance),  since  the  said  trusts  came 
under  their  management.  And  the  Trusts  of  the  said 
Charity  have  been  in  numerous  other  instances  mis- 
managed and  neglected.  When  the  said  Chapel  was 
kept  in  repair  there  were  an  excellent  Pulpit,  and  many 
good  Pews  therein;  and  a  very  large  Congregation 
always  attended  Divine  Service  there;  and  when  the 
same  was  going  into  decay,  several  of  the  Inhabitants 
of  Ludlow  were  about  to  make  a  Subscription  for  the 
repairs  thereof,  which  was  opposed  by  the  then  Rector 
of  Ludlow,  who  stated,  that  he  should  be  deprived  of 
some  Easter  Dues  if  the  said  Chapel  was  repaired,  the 
Rector  of  Ludlow  having  a  small  Glebe,  but  chiefly 
depending  for  his  Income  on  his  Easter  Dues. 

At  the  time  the  said  Chapel  was  pulled  down,  in  the 
year  1773,  the  Bell  belonging  to  it  was  removed  to  the 
Market  Cross,  in  the  Town  of  Ludlow,  where  it  has  ever 
since  been  and  is  ;  and  the  Timber  of  the  said  Chapel 
was  either  wholly,  or  for  the  most  part,  sold ;  and  part 
of  the  said  Timber  was  used  in  building  the  House  of 
one  William  Feltow,  of  the  said  Town  of  Ludlow ;  and 
the  Stones  of  the  Chapel  were  applied  in  building  a  new 
Bridge  over  the  River  Corve,  in  the  said  Town ;  and 
some  of  the  Pews  were  removed  from  the  said  Chapel 


CASES  IN  CHANCERY. 

to  the  Parish  Church  of  the  said  Town,  and  placed  in 
Galleries  of  the  Church. 


The  Chapel-yard  had  many  Grave-stones  in  it,  and 
was  used  as  a  Burying-ground  for  many  years  ;  and  the 
Chapel,  when  it  was  pulled  down,  might  have  been  re- 
paired at  a  small  expense,  the  side  and  end  Walls  being 
of  great  thickness,  and  quite  sound  ;  and  the  Timbers, 
consisting  of  the  beams,  summers,  wall-platts,  and 
rafters  of  the  roofs,  were  also  sound  and  strong ;  and 
the  decay  was  only  in  the  tiling  of  the  Roof. 

The  Petition  stated  the  foregoing  Facts,  and  further, 
that  there  is  only  one  Church  in  Ludlow,  which  is 
not  sufficient  to  contain  one  fourth  of  the  Inhabitants ; 
that  two  or  three  families  use  one  Pew ;  and  that  the 
Church  nearest  to  it  is  not  in  the  same  County ;  and 
that  the  Rents  and  Profits  of  the  said  Trust  Estates, 
when  the  said  Leases  have  expired,  will  be  much  more 
than  sufficient  to  answer  all  the  purposes  of  the  Charity, 
but  the  said  Corporation  have  not  rendered  any  account 
thereof  to  the  Vicar  or  Churchwardens  of  Bromfield 
aforesaid,  or  to  any  other  person,  and  what  they  have 
received  they  have  retained,  or  in  some  manner  misap- 
plied; and  that  the  said  Corporation  have  omitted  and 
neglected  to  register  the  said  Charity,  and  the  Purposes 
and  Trusts  thereof,  in  manner  directed  by  an  Act  of  Par- 
liament  passed  in  the  fifty-second  year  of  the  Reign  of 
His  present  Majesty,  intituled  "  An  Act  for  the  Regis- 
tering and  Securing  of  Charitable  Donations,"  as  by 
the  said  Act  they  were  bound  to  do ;  and  that  the  Pe- 
titioners were  desirous  of  preserving  the  said  Charity, 
and  of  obtaining  the  Directions  of  the  Court  for  that 
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1815.  par  pose;  and  of  having  the  said  Chapel-yard  applied, 

v        v     "^     as  formerly,  to  the  purposes  of  Burial,  and  the  Funds 
Ex  parte        of  tjie  said   Charity,  and   the   Materials   of  the   said 
Chapel,  duly  accounted  for,  and  the  Produce  thereof 
accumulated  for  the  purposes  of  re-building  the  said 
Chapel 

The  Prayer  of  the  Petition  was,  that  it  might  be  re- 
ferred to  one  of  the  Masters  of  the  Court,  to  inquire 
into  the  Trusts  of  the  said  Charity,  and  to  approve  a 
proper  scheme  for  the  due  regulation  and  management 
thereof ;   and  that  the  Lease  of  the  said  Chapel-yard 
might  be  ordered  to  be  cancelled,  and  the  said  Yard 
applied  for  the  purposes   of   Burial.       And  that  an 
account  might  be  taken  of  the  want  of  repairs  to  the 
said  Chapel  when  the  same  was  taken  down,  and  what 
sum  of  money  would  have  been  sufficient  to  repair  the 
same,  and  what  sum  of  money  it  would  now  cost  to 
re-build  the  said  Chapel  upon  the  same  plan  and  dimen- 
sions as  the  said  old  Chapel.    And  that  the  said  Corpo- 
ration may  be  ordered  to  account  for  all  the  Rents  and 
Profits  of  the  said  Trust  Estates  received  by  them,  or 
by  their  order,  or  for  their  use ;  and  also  for  the  Timber, 
Pews,  Stones,  and  other  Materials  of  the  said  Chapel, 
converted   and  disposed  of  by  them.    And  that  the 
amount  of  what  shall  be  found  due  from  the  said  Cor- 
poration, upon  taking  the  said  accounts,  may  be  paid 
into  the  hands  of  the  Accountant  General  of  this  Ho- 
nourable Court,  in  Trust  for  the  qaid  Charity.    And 
that  if  what  on  taking  the  said  accounts  shall  be  found 
insufficient  to  re-build  the  said  Chapel,  the  Corporation 
may  be  ordered  to  pay  such  further  Sum  of  Money  into 
Court,  as  will  be  sufficient  to  re-build  the  said  Chapel-, 
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or  put  the  same  into  the  condition  it  was  at  the  time  it  1815. 

was  taken  down.     And  that  proper  persons  may  be  *        ' 

appointed  Feoffees  or  Trustees  of  the  said  Chapel  and  E*P*** 
Charity  Premises;  and  that  the  said  Corporation  may  ^  others 
be  ordered  to  convey  the  said  Premises  to  sucb  new 
Feoffees  or  Trustees  upon  the  Trusts  of  the  said  Charity ; 
and  that  proper  directions  may  be  given  for  registering 
the  said  Charity,  according  to  the  Provisions  of  the 
said  Act  of  Parliament.  And  that  the  said  Corporation 
may  be  ordered  to  produce,  and  leave  with  one  of  the 
Masters  .of  the  Court,  for  safe  custody,  all  the  Title 
Deeds,  Papers,  and  Writings  in  their  custody  or 
power ;  and  upon  the  Oath  of  their  Treasurer,  Secre- 
tary, Town-Clerk,  or  Agent,  relating  to  the  said  Cha- 
rity Premises.  « 

Affidavits  were  filed,  verifying  the  Statements  made 
in  the  Petition.  On  the  part  of  the  Corporation,  Affi- 
davits were  adduced  to  show  the  ruinous  state  of  the 
Chapel,  when  the  same  was  pulled  down. 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Heald,  for  the 
Petition : — ' 

This  is  a  Breach  of  Trust,  which  probably  would 
not  have  been  brought  before  the  Court,  but  for  the 
facility  of  redress  given  by  the  late  Act.  It  was  a 
great  Breach  of  Trust  in  pulling  down  the  Chapel,  and 
applying  it,  together  with  the  Burial  Ground,  to  pro- 
fane Uses.  The  Corporation  took  upon  them  the  Trust 
created  by  the  Will  of  Foxe.  If  Repairs  were  neces- 
sary, the  Parishioners  were  compellable  to  contribute  (6), 

(6)  a  Inst  489. 
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1815.         The  Lease  to  oae  of  the  Corporators  was  also  a  Breach 

1 *  of  Trust.    As  the  Lessee  is  not  before  the  Court,  the 

Expartt       -Lease  cannot  be  set  aside,  but  the  Corporation  must 
Greenhouse 
and  others,      account  before  the  Master,  and  convey  to  new  Trustees 

at  their  Own  Expense. 

Mr.  Hart,  and  Mr.  Jgar,  against  the  Petition: — ■ 
From  the  year  1773,  to  the  time  of  this  Petition,  a 
period  of  forty-two  years,  no  complaint  was  made  of 
the  mismanagement  of  this  Charity.  The  Chapel  was 
ruinous,  and  therefore  taken  down.  By  the  Common 
Law,  ruinous  Buildings  are  not  permitted  to  remain, 
which  may  endanger  the  safety  of  the  Subject. 

The  Vice-chancellor, 
After  stating  the  Will  and  Deeds,  and  the  parol  Evi- 
dence, observed  that,  The  only  point  controverted  is, 
as  to  the  state  of  the  Chapel  when  it  was  pulled  down; 
as  to  which  several  old  persons  have  been  examined* 
One  of  the  Witnesses,  Mr.  HarUy,  who  is  eighty-four 
years  old,  states,  that  he  well  remembers  the  Chapel  so 
far  back  as  the  year  1745,  and  for  many  years  attended 
Divine  Service  in  the  Chape],  several  days  in  each 
week,  and,  that  the  Chapel  was  in  every  respect  in 
good  Repair,  and  the  Congregation  very  numerous, 
and  he  used  to  sit  in  a  Pew  belonging  to  his  own  House ; 
and  that  Divine  Service  was  regularly  performed  in  the 
Chapel  in  the  year  1765,  and  that  in  the  year  1771  or 
1772,  a  Subscription  was  proposed  for  the  purpose  of 
repairing  the  Chapel,  which  might  have  been  repaired 
at  a  small  expense ;  and  that,  on  the  proposal  of  such 
Subscription,  the  Reverend  Mr.  Holland  offered  to 
perform  Divine  Service,  gratis,  but  that  the  Subscrip- 
tion was  opposed  by  the  Rector  of  St.  Lawrence,  upon 


Greenhouse 
and  others. 
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the  ground,  that  if  Divine  Sen  ire    hould  be  again  1815 

performed  in  the  Chapel  of  St.  Leo   -rd's,  that  a  )imU     * * ' 

nution  of  his  Easter  Dues  would  he  the  consequence,  Ex  parte 
and  that  such  objection  prevented  the  Subscription 
taking  place.  The  same  Witness  also  says,  that  he  was 
present  when  the  Corporation  were  put  into  the  posses- 
sion of  the  Chapel  and  Chapel-yard,  by  James  Foxe 
(the  surviving  Trustee  of  the  Chapel),  who  particularly 
desired  the  Corporation  to  repair  the  same,  and  Mr. 
Bough  (the  then  Town-Clerk),  promised  that  the 
Corporation  should  repair  the  Chapel,  and  that  Divine 
Service  should  be  performed  therein  as  usual.  He  also 
swears  as  to  the  Removal  of  the  Bell  and  the  Pews. 
The  Evidence  on  the  other  side  does  not  deny  that 
Divine  Service  was  performed  in  the  Chapel,  but  only 
speaks  of  its  great  want  of  Repair. 

The  Probability  is,  that  at  one  period,  the  Chapel 
was  greatly  dilapidated. 

No  misconduct  is  imputable  to  the  Corporation  in 
respect  of  that  part  of  the  Charity  which  relates  to  the 
support  of  four  poor  persons ;  it  appears,  indeed,  they 
advanced,  in  that  respect,  something  more  than  they 
were  bound  to  do.  The  great  subject  of  complaint  is, 
as  to  the  Chapel  and  the  Burial  Ground. 

There  is*  no  clear  account  of  what  was  the  nature  of 
this  Chapel.  Certainly  it  was  an  ancient  Chapel,  and 
existed  for  some  length  of  time  antecedently  to  the 
purchase  of  it  by  Foxe.  It  had  a  public  Cemetery 
belonging  to  it-— a  Communion  Table — Pews  in  right  of 
Houses— and  there  were  Christenings  there — circum- 
stances which,  in  addition  to  the  Rector's  objection  to 
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1815.  repairing  the  Chapel,  on  account  of  a  Diminution  of 

% *        '  his  Easter  Dues,  strongly  show  it  was  a  Parochial  Cha- 

Ex parte  pej      According  to  Degg(c),  and  Kennett(d),  Baptism 

BP'E1"f0USE  and  Sepulture,  are  proofs  of  a  Parochial  Chapel. 

In  the  absence  of  other  Evidence  this  must  be 
taken  to  be  a  Parochial  Chapel.  Though  Foxe  and 
others  contributed  to  the  Stipend  of  the  Minister,  yet 
probably  that  was  only  an  addition  to  his  Stipend,  If 
it  was  a  Public  Chapel,  it  must  have  beeu  consecrated, 
and  by  that  solemn  Rite  dedicated  to  the  Service  of 
God,  and  separated  from  all  unhallowed  uses,  and  could 
not  be  unconsecrated,  but  by  Parliament. 

The  Corporation  took  upon  themselves  the  execution 
of  this  Charity.  The  Chapel  was  out  of  Repair,  but 
the  Parishioners  were  disposed  to  contribute  to  its 
Repair.  It  could  not  be  very  much  out  of  Repair, 
because  six  or  seven  years  before,  Divine  Service  had 
been  performed  in  it.  They,  who  never  ought  to  have 
been  made  Trustees,  commit,  as  soon  as  they  become 
such,  the  grossest  and  most  indecorous  Breach  of  Trust, 
by  violating  the  Burial  Ground,  and  pulling  down  th« 
Chapel,  without  any  Authority  or  Sanction !  There  is  no 
pretence  that  it  was  necessary  for  the  Public  Safety.  The 
Bell  is  carried  to  the  Market  Place,  and  the  Pews  to  the 
Parish  Church,  and  the  Stones  of  the  Church  are  used  in 
Repairs  of  a  Bridge !  It  is  an  enormous  Breach  of  Trust, 
and  such  as  could  not  be  expected  in  a  Christian  Country  ! 

In  1773  part  of  the  Chapel  was  taken  down,  and  in 
1784  its  destruction  was  completed.    On  the  13th  of 

(*)  cb.  1*,  p.  ].  (c)  Pwoch.Antiq.5901 591. 
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October  in  that  year, the  Corporation  demise  the  Site  of 
the  Chapel  to  Acton,  a  Member  of  the  Corporation,  for 
ninety-nine  years,  at  an  Annual  Rent  of  1  /.  15*.  when 
it  is  in  Evidence,  that  it  would  have  let  for  Garden 
Ground  at  6  /.  a  year !  As  Acton,  the  Lessee,  is  not  be- 
fore the  Court;  I  cannot  touch  that  Lease,  or  the 
Premises.  Whether,  if  steps  are  taken  to  set  aside 
the  Lease,  Acton  can  justify  the  granting  of  it,  remains 
to  be  seen.  If  he  knew  the  circumstances  under  which 
it  was  granted,  it  is  impossible  he  can  support  it.  So 
long  as  that  Lease  remains  in  operation,  no  Order  can 
be  made  in  respect  of  Works  upon  the  Site  of  the  old 
Chapel. 

It  is  very  clear,  that  this  Corporation  must  no  longer 
remain  Trustees.  They  must,  at  their  own  Expense,  con- 
vey to  new  Trustees.  Though  I  cannot  now  direct  this 
Corporation  to  put  the  Chapel  and  Burial  Ground  in 
the  state  it  was,  I  will  do  what  I  can.  They  must  ac- 
count for  the  Materials  of  the  Chapel — the  Pews — the 
Bells — and  pay  the  value ;  and  let  an  Inquiry  be  made, 
what  would  be  the  Expense  of  restoring  the  Chapel  and 
Burial  Ground. 
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llth  November. 


THE  Defendant  was  a  Prisoner  in  the  Feet  for  a       Upon  an  Or- 
Contempt,  in  not  putting  in  his  Answer.    He  put  in  fjlJ^i 
his  Answer,  and  obtained  an  Order  for  his  Release,  on  nhut&frimtht 
Payment  of  the  Costs  of  the  Contempt,  or  a  Tender  of  j?fat  m  paying 
the  same.  the  Costs  qf  Ms 

Contempt,  or  a  Tender  qf  the  same,  the  Warden  qf  the  Fleet  must  release 

km  on  an  affidavit  of  a  Tender  of  the  Cost*. 
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1815.  The  Plaintiff  refused  to  receive  the  Costa  of  the 

*        '     Contempt,  contending,  that  the  Answer  was  insuffi- 

Anonymous.    cient     An  Affidavit  was  made  of  the  Tender  of  the 

Costs,  and  produced  to  the  Warden  of  the  Fleet,  but 

he  refused  to  release  the  Defendant. 

A  Motion  was  now  made  upon  this  Affidavit,  of  the 
Tender  of  Costs,  for  an  Order  upon  the  Warden  of  the 
Fleet  to  discharge  the  Defendant ;  and  it  was  observed, 
it  had  been  decided,  that  the  Defendant  could  not  be 
detained  till  the  sufficiency  of  the  Answer  was  deter- 
mined (a). 

The  Vice-Chancellor  : — 
A  further  Order  is  unnecessary.  The  Order  was  im- 
perative upon  the  Gaoler,  and,  upon  producing  to  him 
the  Affidavit  of  the  Tender  of  Costs,  he  ought  to  have 
discharged  the  Defendant.  If  he  persists  in  his  Re- 
fusal, you  must  move  against  him  in  respect  of  his 
Contempt. 

(a)  Anon.  2  P.  Wms.  481 ;  fusing  the  Costs  of  the  Con- 

Dupont   0.  Ward*    1    Dick,  tempt,  if  the  Answer  proves 

Boehm  v.  De  Tastet,  1  Ves.  insufficient,  the  Plaintiff  may ' 

&  Bea.  324 ;  Coulson  v.  Grd-  proceed  on  the  old  process  of 

ham,  ib.  331 ;  Hill  v.  Turner,  Contempt,  as  appears  by  the 

2  Ves.  &  Bea.  372.    By  re-  cases  cited. 
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1815. 
Ex  parte  EMMETT.  » ■ ' 

Uth  November, 
1  HE  time  for  presenting  a  Petition  against  a  Bank-  Motion  on  Sa- 
rupt's  Certificate  expired  this  day,  Saturday  the  nth.  tur day  the  nth, 
A  Creditor,  who  lived  in  the  Country,  had  sent  up  a  .<**  *m*  day  for 
Petition  against  the  Certificate,  on  the  ground  of  presenting  a  Pe- 
Fraud  in  obtaining  it,  together  with  an  Affidavit  in  B^cr^^Cer- 
support  of  it;  but  the  Petition  was  not  properly  signed,  tificate,  that  a 

Petition  pre- 
Mr.  West  moved,  that  the  Petition  may  be  received  pared,  but  not 
on  Monday  the  13th,  and  considered  as  if  lodged  on  W4f  signed, 
the  11th.  might  be  ordered 

to  be  received  on 

Monday  the 
Sir  Samuel  Romilly,  [Amicus  Curia]  said,  the  Practice  13th,  and  consi- 
was  against  allowing  such  a  Motion.  dered  as  present- 

ed  on  the  nth, 

The  Vice-Chan cbllok  :—  *&"*- 

The  Court  is  very  strict  on  these  occasions.  The 
Creditor  ought  to  have  been  prepared  before  witti  a 
proper  Petition. 

Motion  refused. 

Note. — Mr.  West  afterwards  made  the  Motion  before 
The  Lord  Chancellor,  who  refused  to  grant  it,  unless 
a  Precedent  could  be  adduced.    None  was  found. 
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Ex  parte  HENSON  in  the  matter  pf  Elizabeth 
Watson,  Thomas  Nelson,  George  Nelson, 
and  George  Cooke,  Bankrupts. 

llth  and  15th    x 
November.      IN  and  previously  to  the  Month  of  April  1812,  Henson 

Charge  by  a  Bill  carried  on  the  Trade  of  a  Bill-broker,  in  the  Town  of 
Broker  in  the  Nottingham,  and  had  dealings  with  Thomas  Nelson, 
Country  of  10s.  of  the  same  place,  who  carried  on  the  Business  of  a 
per  cent.  Com-  Hosier,  in  Partnership  with  the  other  Bankrupts  Eliza- 
™ec^faMU  htth  Watson,  George  Nelson,  and  George  Cooke,  under 
payable  in  Lon-  t"ae  **rm  °^  ^  an(*  ^  Watson,  Nelson  and  Co.  in  Love 
don9not  usurious.  L*"1^  in  the  City  of  London. 


In  the  said  month  of  April  Henson  lent  to  the  said 
Thomas  Nelson,  a  Bill  of  Exchange  for  the  Sum  of 
849/.  dated  the  15th  February  1812,  and  payable  six 
months  after  date,  and  which  Bill  of  Exchauge  the  said 
Thomas  Nelson  procured  to  be  discounted,  and  when 
due,  the  same  was  regularly  paid. 

In  the  month  of  May  1812  the  said  Thomas  Nelson, 
in  part  payment  of  the  said  Debt,  delivered  to  Henson  a 
Bill  of  Exchange  for  the  sum  of  500  /.  drawn  by  him 
upon  his  said  Partners  in  London,  the  said. Messrs. 
J.  and  T.  Watson,  Nelsons  and  Company,  and  accepted 
by  them,  payable  at  their  House  in  Love  Lane  in  the 
City  of  London  aforesaid,  six  months  after  date,  to 
Messrs.  John  Heath  and  Son,  or  order,  who  indorsed 
the  same  to  Henson,  for  a  valuable  and  full  considera- 
tion. 
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At  the  time  of  receiving  the  said  last-mentioned  Bill,  1815. 

Henson  transacted  business  with  Messrs.  Stephen  Barber  y  v — 
and  Sons,  of  London,  Bankers,  whom  he  employed  as  his  %*  PaTte 
Agents,  and  Henson  at  that  time  apprehended,  and  cal- 
culated, that  it  would  be  necessary  for  him  to  remit  or 
transmit  the  said  last-mentioned  Bill  to  them,  in  order 
that  they  might  present  it,  and  receive  the  money  due 
thereon  when  at  maturity  ;  and  he  likewise  expected 
that  agreeably  to  similar  dealings  with  them  they  would 
charge  him  five  shillings  per  cent.  Commission,  beside 
Postages,  and  he  therefore  claimed  to  have  ten  shillings 
percent.  Commission  allowed  him  by  the  said  Thomas 
Nelson,  upon  the  said  Bill  of  Exchange. 

Before  the  said  last-mentioned  Bill  was  at  maturity, 
Henson  closed  all  his  accounts  with  the  said  Messrs.  Bar- 
ber and  Sons,  and  as  he  did  not  afterwards  open  any  other 
account  with  any  other  Banker  or  Agent  in  London,  he 
negociated  the  said  Bill  at  Nottingham,  with  a  Mr.  John 
Hawkesly,  then  of  the  said  Town,  but  since  deceased,  and 
to  whom  he  upon  that  occasion  paid  or  allowed  so  much 
money  as  he  would  have  expended  and  been  put  unto  in 
case  his  connection  with  Messrs.  Barber  and  Sons  had 
continued;  and  they  had  presented  and  received  the 
amount  of  the  said  Bill  for  his  ufe. 

Thomas  Nelson  agreed  thereto,  and  such  Commission 
was  allowed  to  Henson  accordingly. 

The  Bill  of  Exchange  when  at  maturity  was  accord- 
ingly duly  presented  for  payment,  to  the  Firm  of  J.  and 
T.  Watson,  Nelson  and  Co.,  but  the  same  was  dishonored, 
and  remained  unpaid  at  the  time  of  the  Bankruptcy  of 
that  Firm. 

I 
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1815.  On  the  12th  day  of  January  1813  a  Commission  of 

v        '      Bankruptcy  issued    against  Elizabeth  Mason,    Thomas 

Ex  parte        Nelson,  George  Nelson,  and   George  Cooke,   and  they 

Hknson.        Were  declared  Bankrupts  under  the  same  ;  and  Assignees 

were  chosen. 


Henson  applied  to  the  Commissioners  under  the  Com- 
mission, and  offered  to  prove  the  amount  of  the  Bill 
of  Exchange  for  500/.,  accepted  by  the  Bankrupts* 
and  remaining  due  and  unpaid  at  the  time  of  their  Bank- 
ruptcy, but  the  Assignees  resisted  such  proof,  and  the 
Commissioners  rejected  the  same,  upon  the  ground, 
that  the  allowance  often  shillings  per  cent.  Commission 
upon  the  Bill,  was  usurious. 

Since  the  application  made  by  Henson  to  the  said 
Commissioners  to  receive  his  proof  of  the  Bill  of  Ex- 
change, he  received  from  Heath  and  Son  a  Dividend 
or  Composition  of  ten  shillings  in  the  Pound,  upon  the 
said  sum  of  500/.,  so  that  the  sum  of  250/.  Principal 
Money  only  remained  due  and  owing  to  him  thereon. 

The  Petition,  after  stating  these  facts,  which  were 
supported  by  Affidavit,  Prayed,  That  the  Petitioner 
might  be  at  liberty  to  prove  the  said  sum  of  250./.  as 
a  Debt  under  the  Commission  against  Watson  and  Co. 
and  that  the  Commissioners  might  be  ordered  to  admit 
such  Proof,  and  that  the  Petitioner  might  be  paid  Di- 
vidends thereon  pari  passu  with  the  other  Creditors. 

•Mr.  Cooke,  for  the  Petition  : — 

A  Country  Banker  may  take  a  Discount  upon  a  Bill, 
and  a  Commission.    A  Bill-broker  must  be  considered 


Hen  son. 
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on  the  same  footing  as  a  Country  Banker.  The  question  is  15. 

is,  whether  the  charge  of  105.  was  a  colourable  charge,  v        ' 

or    a   bona  fide    transaction.     Bankers    vary    in  their        Ex  parte 
charges  for  Commission, — some,  charge  more  than  10  s. 
and  some  less.    He  referred  to  Aurioll   v.  Mills  (a) ; 
Hammond  y.    Yea(b)\  Mastermanv.  Cowie(c)\  Baynes 
v.  Fry(d)\  and  Ex  parte  Jones  (e). 

Sir  Samuel  Romilly,  contra  : — 

The  taking  of  this  105.  Commission  is  usurious. 
He  exacts  10$.  per  cent.,  though  his  own  Banker  only 
charged  him  5$.  percent.;  the  Security  is  then  taken 
for  forbearance  of  a  Debt,  &  more  than  5  per  cent. 
and  is  therefore  usurious. 

The  Vice-Chancellor  : — 
Many  cases  have  decided,  that  if  a  Sum  claimed  for 
Commission  is  bona  fide  claimed,  and  not  done  colour- 
ably,  with  a  view  to  avoid  the  Statute,  it  is  not  usurious. 
The  case  to  the  contrary,  of  Benson  v.  Parry  {/),  de- 
termined at  Nisi  Privs  by  Chief  Justice  Eyre,  has  been 
long  over-ruled.  If  it  is  a  Country  transaction,  and 
the  Commission  usual,  and  not  unreasonable,  it  is  not 
usurious.  In  Baynes  v.  Fry(g)f  and  in  Ex  parte  Jones  (A), 
a  larger  Commission  than  that  here  claimed  was  al- 
lowed. In  the  late  case  of  Kensingtons,  in  the  King's 
Bench,  the  Jury  did  not  consider  the  Commission 
charged  as  usurious,  and  the  Court  would  not  grant  a 
new  Trial.    That  was  a  Town  transaction,  but  if  it  had 

(a)  a  T.  R.  52.  (f)  See  15  Ves.  120,  where 

(b)  1  Bo*  &  Pall.  151.  that  case  is  alluded  to. 

(c)  3  Campb.488.  {g)  15  Ves.  120. 
(<0  15  Ves.  120.  (h)  17  Ves.  332. 


<e)  17  Ves.  339. 
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1815. 


Ex  parte 
Henson. 


been  a  Country  transaction  there  could  have  been  no 
doubt. 

The  Bill,  in  the  present  case,  was  delivered  to  th« 
Petitioner  in  part  Payment  of  an  antecedent  Debt,  and 
,not  in  consequence  of  any  contract  for  the  loan  of  Money. 
The  Bill  was  never  paid  by  Nelson,  nor  the  105.  Com- 
mission ;  he  only  agreed  to  pay  it.  There  was  no  loan 
of  Money,  nor  any  thing  done  colourably,  and  as  a 
veil  of  usury;  and  therefore  the  prayer  of  this  Petition 
must  be  granted, 


Petition  granted. 


7th  &  17th 
November. 

Demurrer  to  a 
Bill  against 
Representative 
of  deceased  Te- 
nant for  life  for 
an  Account  of 
Equitable  Waste 
committed  by 
him,  and  for  Re- 
lief, over-ruled. 


MARQUIS  of  LANSDOWNE,    and  others,   *. 
Marchioness  Dowager  of  Lansdowne. 

Jl>Y  Indentures  of  Lease  and  Release  and  Appoint- 
ment, dated  respectively  the  16th  and  17th  days  of 
May  1794,  the  Release  and  Appointment  being  made 
between  William  then  Marquis  of  Lansdowne,  of  the 
first  part ;  the  Right  Honourable  John  Henry  Petty 
since  Marquis  of  Lansdowne,  then  commonly  called 
Earl  of  Wycombe,  the  eldest  son  and  heir  apparent  of 
said  William  Marquis  of  Lansdowne,  of  the  second 
part;  John  Cross,  Gentleman,  of  the  third  part;  John 
Eardley  Wilmot,  Esquire,  and  Sir  Francis  Baring, 
Bart,  of  the  fourth  pnrt;  and  the  Right  Honourable 
Henry  Richard  Lord  Holland,  and  Benjamin  Vaughan 
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Esquire,  of  the  fifth  part ;  IT  was  Witnessed,  That  in 
pursuance  of  the  several  Agreements  therein  recited,  and 
for  other  the  considerations  therein  mentioned,  he, 
said  William,  then  Marquis  of  Lansdowne,  with  the 
consent  of  said  John  Henry  late  Marquis  of  Lans- 
downe, did  grant,  &c.  unto  the  said  John  Wilmot  and  Sir 
Francis  Baring,  their  Heirs  and  Assigns,  divers  Manors, 
&c.  therein  particularly  described  ;  and  all  that  capital 
Messuage  or  Mansion-house,  called  Lansdowne  House, 
and  other  Lands  therein  particularly  described;  And 
also  all  that  the  Manor,  Park,  or  late  Park,  called  or 
known  by  the  name  of  Bowood  Park,  and  the  Ground 
and  Soil  thereof,  and  the  capital  Messuage  or  Mansion- 
house  thereon  erected  and  built,  and  the  Buildings 
thereto  belonging:  And  also  divers  other  Manors,  Mes- 
suages, Farms,  Lands,  Tenements,  and  Hereditaments, 
situate,  &c.  in  the  County  of  Wilts,  therein  particu- 
larly mentioned  and  described,  with  the  Rights,  Privi- 
leges, &c.  To  have  and  to  hold  said  Manors,  Messu- 
ages, Farms,  Lands,  Tenements,  and  Hereditaments, 
&c.  unto  said  John  Wilmot  and  Sir  Francis  Baring, 
their  Heirs  and  Assigns,  subject  as  to  certain  parts  of 
the  said  Hereditaments  respectively  comprised  in  cer- 
tain Mortgages  therein  mentioned,  to  the  Mortgages 
affecting  the  same,  To  the  Uses,  upon  the  Trusts,  and  to 
and  for  the  Intents  and  Purposes  therein  and  after 
mentioned,  (that  is  to  say)  To  the  Use  of  said  Henry 
Richard  Lord  Holland,  and  Benjamin  Vaughan,  their 
Executors,  Administrators,  and  Assigns,  for  and  during 
and  unto  the  full  end  and  term  of  five  hundred  years, 
to  commence  and  be  computed  from  the  day  next 
before  the  day  of  the  date  of  said  Indenture  of  Release 
of  the  17th  of  May  1794,  and  thence  next  ensuing 
and  fully  to  be  complete  and  ended,  without  Impeach- 
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1815. 
* v ' 

Marquis  of 
Lansdowne 

and  others, 

v. 
Marchioness 

Dowager  of 
Lansdowne. 


ment  of  or  for  any  manner  of  Waste,  Upon  the  Trusts, 
and  for  the  Intents  and  Purposes  thereinafter  mentioned, 
declared,  or  expressed  concerning  the  same,  and  from 
and  after  the  end,  expiration,  or  sooner  determination  of 
said  term  of  five  hundred  years  ;  and  in  the  mean  time 
subject  thereto  and  to  the  Trusts  thereof,  to  the  use 
of  said  William  Marquis   of  Lansdowne,   and  his   as- 
signs, for  and  during  the  term  of  his  natural  life,  but 
subject  to  Impeachment  for  Waste,  except  as  therein 
mentioned  ;   with   remainder  to  the  Use  of  the  said 
John  Wilmot  and  Sir  Francis  Baring,  and  their  Heirs, 
for  and  during   the  life  of  said    William  Marquis  of 
Lansdowne,    upon  Trust,    to  preserve   the   contingent 
remainders,  but  to  permit  and  suffer  said  William  Mar- 
quis of  Lansdowne,  and  his  Assigns,  to  have,  receive, 
and  take  the  Rents,  Issues,  and  Profits,  to  his  and  their 
own  use  during  his  life  ;  and  from  and  after  his  decease, 
to  the  use  of  said  John  Henry  late  Marquis  of  Lans- 
downe, and  his  Assigns,  for  and  during  the  term  of  his 
natural  life,  without  Impeachment  of  Waste,  with  re- 
mainder to  the  use  of  said  John  Wilmot  and  Sir  Francis 
Baring,    and  their  Heirs,    for  and  during  the  natural 
life   of  said  John  Henry  late  Marquis  of  Lansdowne, 
Upon  Trust,  to  preserve  the  contingent  remainders  from 
being  defeated  or  destroyed,  but  to  permit  aud  suffer 
said  John  Henry  late  Marquis  of  Lansdowne,  and  his 
Assigns,  to  receive  and  take  the  Rents,  Issues,  and 
Profits  to  his  and  their  own  use,  during  the  term  of  his 
life ;  and  from  and  immediately  after  the  decease  of  said 
John  Henry  late  Marquis  of  Lansdowne,  to  the  use  of  said 
Henry  Richard  Lord  Holland,  and  Benjamin  Vaughan, 
their  Executors,  Administrators  and  Assigns,  for  and 
during  the  full  end  and  term  of  eight  hundred  years,  to 
commence  and  be  computed  from  the  decease  of  the 
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survivor  of  them  said  William  Marquis  of  Lansdowne, 
and  John  Henry  late  Marquis  of  Lansdowne,  without 
Impeachment  of  Waste,  upon  the  Trusts  thereinafter 
mentioned,  and  subject  thereto,  To  the  use  of  the  first 
and  other  sons  of  the  body  of  said  John  Henry  late 
Marquis  of  Lansdowne,  severally  and  successively  in 
Tail  Male,  and  for  default  of  such  Issue  to  the   use 
of  Plaintiff,    Henry  Marquis  of  Lansdowne,    and  his 
Assigns,  for  his  life,  without  Impeachment  of  Waste ; 
with  Remainder  to  the  use  of  said"  John  Wilmot  and 
Sir  Francis  Baring,  and   their  Heirs,  during   the  life 
of  Plaintiff,  Henry  now  Marquis  of  Lansdowne,  upon 
Trust,   to  preserve  contingent  remainders,  but  upon 
Trust  to  permit  and  suffer  Plaintiff,  Henry,  now  Mar- 
quis of  Lansdowne,  and  his  Assigns,  to  receive  and  take 
the  Rents,  Issues,  and  Profits  for  his  life,  for  his  and 
their  own  use  and  benefit;  and  from  and  immediately 
after  the  decease  of  Henry  Marquis  of  Lansdowne, 
To  the  use  of  the  first  and  other  Sons  of  the  body  of 
said  Henry  Marquis  of  Lansdowne,  severally  and  suc- 
cessively in  Tail  Male,  with  divers  Remainders  over ; 
and  the  Trusts  of  said  Terms  oft  five  hundred  years,  and 
eight  hundred  years,  were  declared  to  be  to  raise  cer- 
tain sums  of  money ;  and  there  was  contained  in  said 
Indenture  of  Release  and  Appointment,  a  Proviso,  em- 
powering the  Tenant  for  Life  in  Possession  of  said 
Premises,  by  virtue  of  the  above-mentioned  Limitations, 
in  case  of  the  death  of  said  John  Wilmot  and  Sir  Francis 
Baring,  or  either  of  them,  on  resignation  of  said  Trusts 
by  them,  or  either  of  them,  to  appoint  other  Trustees, 
or  another  Trustee  in  lieu  of  them,   or  of  either  of 
them. 


"9 

1815. 

Marquis  of 

Lansdowne, 

and  others, 

Marchioness 
Dowager  of 
Lanidowne 


William  Marquis   of  Lansdowne,  died  the  7th  of 
14 
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May  1805,  and  thereupon  said  John  Henry  Marquis  of 
Lansdowne  came  into  Possession,  or  into  the  Receipts 
of  the  Rents  and  Profits  of  the  aforesaid  Heredita- 
ments, by  virtue  of  the  Limitations  aforesaid ;  and  be 
continued  in  such  Possession  or  Receipt  during  his 
life :  And  said  John  Henry  Marquis  of  Lansdowne,  at 
different  times  since  the  death  of  his  said  late  Father, 
that  is  to  say,  during  the  winter  of  the  years  1805, 
1806,  1807,  and  1808,  cut  down,  or  caused  to  be  cut 
down,  large  quantities  of  Timber  Trees,  and  other  or- 
namental Trees,  standing  and  growing  near  said  capital 
Mansion-house  at  Bowood;  and  he  also  cut  down  divers 
young  Trees  and  Saplings,  which  had  been  planted 
before  the  death  of  said  William  late  Marquis  of 
Lansdowne,  and  were  growing  for, Timber  upon  the 
Lands  of  which  said  John  Henry  Marquis  of  Lans- 
downe was  Tenant  for  Life,  as  aforesaid  ;  and  he  sold 
and  disposed  of  a  large  part  thereof  for  large  sums  of 
Money ;  and  same  were  received  by  him,  or  by  his 
orders,  or  for  his  use ;  and  particularly  he  cut  down,  or 
caused  to  be  cut  down,  after  the  death  of  said  William 
Marquis  of  Lansdowne,  a  large  Avenue  of  Elm  and 
Ash  Trees,  leading  towards  and  up  to  said  Mansion* 
house  at  Bowood,  on  the  North-East  Front  thereof,  and 
all  the  Trees  on  the  Pleasure  Ground  and  Lawn  thereto 
belonging;  and  he  also,  since  the  death  of  said  William 
late  Marquis  of  Lamdowne,  cut  dowu,  and  caused  to 
be  cut  down,  divers  Oak,  Ash,  and  other  Tellers  and 
Saplings,  standing  and  growing  upon  other  parts  of  said 
Premises,  of  which  he  was  Tenant  for  Life  as  afore- 
said ;  and  same  were  standing  and  growing  for  Timber; 
and  same  were  in  a  thriving  and  improving  condition  ; 
and  they  would  have  been  good  Timber  Trees  if  they 
had  been  permitted  to  stand  and  grow;  but  same  were 
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so  small  as  not  to  be  measured  as  Timber  according 
to  the  usage  of  Timber-merchants,  and  same  were  not 
fitto.be  cut  down.  ' 

In  consequence  of  such  Waste,  said  John  Eardley 
Wilmot,  and  Sir  Francis  Baring,  in  February  1809, 
filed  their  Bill  against  said  John  Henry  Marquis 
of  Lansdowne,  and  the  Plaintiff,  Henry  Marquis  of 
Lansdowne,  by  his  then  name  of  Lord  Henry  Petty, 
stating  the  foregoing  Facts,  and  Praying,  That  an  ac- 
count might  be  taken  by  and  under  the  direction  of  the 
Court, .  of  the  ornamental  Trees,  young  Trees,  and 
Saplings,  so.  improperly  cut  down  by  said  John  Henry 
Marquis  of  Lansdowne,  and  of  the  value  thereof:  And 
that  said  John  Henry  Marquis  of  Lansdowne  might  be 
decreed  to  account  and  answer  for  the  value  thereof,  or 
for  the  monies  which  had  been  received  by  him,  or  by 
his  orders,  or  for  his  use,  on  account  thereof;  and  to 
pay  to  the  Plaintiffs  in  such  Bill,  or  to  the  Accountant 
General  of  the  Court,  what  should^  be  found  due  from 
him  on  taking  such  account,  for  the  benefit  of  the  per- 
son who  might  become  entitled  thereto:  And  that  the 
said  John  Henry  Marquis  of  Lansdowne,  his  Agents, 
Servants,  and  Workmen,  might  be  restrained  from  cut- 
ting any  Timber  or  other  Trees  growing  upon  the  said 
Premises,  which  were  growing  there  for  the  shelter  of 
the  Mansion-bouses,  or  for  their  ornament,  or  which 
were  growing  in  Lines,  Walks,  or  Vistas  for  the  Or- 
nament of  the  Lawns  and  Pleasure  Grounds,  and  from 
cutting  down  Saplings  and  Trees  not  fit  for  the  purposes 
of  Timber,  and  from  cutting  down  Timber  Trees  at 
unseasonable  times,  and  in  an  unhusbandlike  manner; 
And  for  general  relief. 
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Upon  the  Sill  being  filed,  together  with  Affidavits 
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in  support  of  the  same,  an  Injunction  was  granted  by 
the  Court,  according  to  the  prayer  of  said  Bill-  John 
Henry  Marquis  of  Lansdowne  afterwards  put  in  his 
Answer  to  the  Bill,  and  counter  Affidavits  were  filed 
by  John  Henry  Marquis  of  Lansdowne ;  and  an  Ap- 
plication was  made  to  dissolve  the  Injunction;  but 
before  any  Order  was  thereupon  made,  or  any  further 
proceedings  were  had  in  the  Suit,  and  on  or  about  the 
14th  of  November  1809,  ***&  J°*n  Henry  Marquis  of ' 
Lansdowne  died,  and  thereby  the  Suit  abated. 


The  present  Supplemental  Bill  was  filed  after  his  death, 
stating  the  former  proceedings,  and  that  John  Henry 
Marquis  of  Lansdowne  died  without  Issue ;  and  upon 
his  death  the  Plaintiff,  Henry  Marquis  of  Lansdowne, 
became  entitled  as  Tenant  for  Life  in  Possession  to  all 
said  Manors,  &c.  subject  to  the  Mortgages  affecting 
same ;  and  that  John  Henry  Marquis  of  Lansdowne  duly 
made  and  published  his  last  Will  and  Testament  in 
Writing,  bearing  date  the  12th  of  April  1808,  and  there* 
by  appointed  certain  persons  his  Executors,  who  re- 
nounced Probate  thereof;  and-  that  Administration  of 
his  personal  Estate  and  Effects,  with  his  Will  annexed, 
was  granted  to  the  Defendant  by  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury  ;  and  also,  that  after 
the  Issuing  and  Service  of  said  Injunction,  said  John 
Henry  Marquis  of  Lansdowne  cut  down  or  caused  to  be 
cut  d«wn  divers  other  Trees,  which  were  standing  and 
growing  on  the  Pleasure  Grounds  adjoining  or  belong- 
ing to  said  Mansion-house  at  Bowood,  and  same  had 
been  planted,  and  carefully  preserved  for  ornament 
before  the  dearth  of  said  WiUiam  late  Marquis  of  Lans- 
downe ;  and  same  were  within  view  of  said  Mansion- 
house,  or  were  in  the  immediate  vicinity  thereof ;  and 
the  same  were  in  a  growing  and  thriving  state,  and  unfit 
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to  be  cut  down ;  and  that  said  John  Henry  Marquis  of 
Lansdonme  caused  part  of  said  last-mentioned  Trees  to 
be  sold,  and  the  money  produced  by  the  sale  thereof 
was  received  by  the  said  John  Henry  Marquis  of  Lans- 
downe,  or  by  his  orders,  or  for  his  use,  or  the  same  had, 
since  his  death,  been  received  by  said  Marchioness 
Dowager  of  Lansdonme,  or  by  her  orders,  or  for  her 
use ;  and  that  the  remainder  of  such  last-mentioned 
Trees,  and  also  divers  of  the  trees  and  saplings  so  cut 
down  as  aforesaid,  before  the  issuing  of  said  Injunction, 
were  then  lying  upon  the  ground  at  Bomood ;  and  in* 
sisted  that  the  monies  received  by  said  John  Henry 
Marquis  of  Lansdotsme,  or  by  his  order,  or  for  his  use, 
from  the  sale  of  said  Trees,  ought  to  be  repaid  out  of 
his  assets.  The  Bill  also  stated,  that  John  Henry 
Marquis  of  Lansdowne  did  not  during  his  life  repair  or 
keep  in  repair  said  Mansion-house  called  Lansdonme 
House,  or  said  Mansion-house  at  Bowood,  or  the  build* 
ings  belonging  to  said  Mansion-houses,  but  be  suffered 
the  same  to  become  very  much  out  of  repair,  an^k  at  the 
time  of  the  death  of  the  said  William  late  Marquis  of 
Lansdowne  the  same  were  m  a  state  of  complete  repair, 
but  at  the  time  of  the  death  of  said  John  Henry  Marquis 
of  Lamdowne  were  greatly  dilapidated  and  out  of 
repair  ;  and  that  the  Plaintiff,  Henry  Marquis  of  Lans- 
downe,  was  obliged  to  lay  out  large  sums  of  money  in  the 
necessary  repairs  of  said  Mansion-houses  and  buildings, 
and  the  Plaintiff,  Henry  Marquis  of  Lamdowne,  insisted 
that  the  monies  which  he  had  so  laid  out  ought  to  be 
repaid  him  out  of  the  assets  of  said  John  Henry  Marqua 
of  Lanadowne.  The  Bill  further  stated  that,  at  the 
death  of  said  John  Henry  Marquis  of  Lansdonme  the 
greatest  part  of  the  hereditaments  so  limited  as  afore- 
said by  said  Indentures  of  Lease  and  Releate,  were  bald 
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by  Tenants  under  subsisting  Leases  that  had  been  pre- 
viously granted  by  virtue  of  leasing  powers  contained 
in  said  Indenture  of  Release,  or  in  former  family  Set- 
tlements, or  otherwise ;  and  that  Plaintiff,  Henry  Mar- 
quis of  Lansdowne,  hath  since  the  death  of  said  John 
Henry  Marquis  of  Lansdowne  received  the  rents  and 
profits  of  said  Premises,  from  the  half-yearly  rent-day 
next  preceding  the  death  of  said  John  Henry  Marquis 
of  Lansdowne;  and  the  Plaintiff,  Henry  Marquis  of  Lans- 
downe, insisted  that  he  was  so  entitled  to  receive  the 
same  to  his  own  use ;  but  Plaintiffs  stated,  that  divers 
parts  of  said  Hereditaments  were  at  the  death  of  said 
John  Henry  Marquis  of  Lansdowne  subject  to  divers 
Mortgages ;  and  that  said  John  Henry  Marquis  of  Lans- 
downe was  bound  to  keep  down  the  Interest  upon  said 
Mortgages,  but  he  suffered  the  interest  thereon  to  run 
greatly  in  arrear  during  his  life  ;  and  at  the  time  of  the 
death  of  said  John  Henry  Marquis  of  Lansdowne  the 
sum  of  2,000  I.  and  upwards  was  due  for  Interest  upon 
said  Mortgages,  which  had  become  in  arrear  thereon 
since  the  death  of  said  William  Marquis  of  Lansdowne  ; 
and  that  the  Plaintiff,  Henry  Marquis  of  Lansdowne,  had, 
since  the  death  of  said  John  Henry  Marquis  of  Lans- 
downe, paid  said  Sum  of  2,000/.  and  upwards,  in  satisfac- 
tion of  said  arrears  of  Interest ;  and  the  Plaintiff,  Henry 
Marquis  of  Lansdowne,  insisted  that  what  he  had  so 
paid  ought  to  be  repaid  to  him  out  of  the  Assets 
of  said  John  Henry  Marquis  of  Lansdowne.  The  Bill 
further  stated,  that  the  Plaintiff,  Henry  Marquis  of 
Lansdowne,  had  lately  married,  and  that  he  hath  Issue, 
Plaintiff  William  Thomas  Petty,  commonly  called  Earl  of 
Wycombe,  his  eldest  Son ;  and  Plaintiff,  William  Thomas 
Petty,  commonly  called  Earl  of  Wycombe,  w  entitled  to 
the  first  estate  of  inheritance  in  said  Premises,  subject 
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to  the  said  Mortgages.    The  Bill  further  stated,  that 
said  Sir  Francis  Baring  died  on  or  about  the  1  ith  Sep- 
tember  1810;  and   that  by  Indentures   of  Lease  and 
Release,  bearing  date  respectively  the  19th  and  20th 
of  November  1810,  the  Release  being  made  between 
Plaintiff,  Henry  Marquis  of  Lansdowne  of  1st  part ;  said 
John  Eardley  Wilmot  of  2d  part ;  Plaintiff,  Sir  Thomas 
Baring,  of  the  3d  part ;  and  Henry  Smith,  of  Drapers 
Hall,  in  the  City  of  London,  Esq.,  6f  the  4th  part,  Plaintiff 
Sir  Thomas  Baring,  under  and  by  virtue  of  the  power 
contained  in  the  said  Indenture  of  Release  and  Appoint- 
ment, of  the  17th  of  May  1794,  was  appointed  a  Trustee 
for  the  purposes  of  said  Indenture  of  Release  and  Ap- 
pointment, in  the  room  of  said  Sir  Francis  Baring;  and 
that  said  John  Eardley  Wilmot  was  afterwards  desirous 
to  be  discharged  from  the  trusts  reposed  in  him  by  said 
Indenture  of -Release  and  Appointment;  and  that  by  In- 
dentures of  Lease  and  Release,  bearing  date  respectively 
the  2d  aud  3d  days  of  March  1814,  the  Release  being 
made    between  Henry  Marquis  of  Lansdowne  of  1st 
part;    said   John  Eardley    Wilmot,   and  Plaintiff,   Sir 
Thomas   Baring,    of  2d   part ;    and  Plaintiffs,    James 
Abercromby,  and  Sir  Thomas  Baring  of  the  3d  part ;  and 
said  Henry  Smith  of  4th  part,  the  Plaintiff,  James  Aber- 
cromby,  under  and  by  virtue  of  said  power  contained 
in  said  Indenture  of  Release  and  Appointment  of  the 
17th  May  1794,  was  appointed  a  Trustee  for  the  pur- 
poses of  said  Indenture  of  Release  and  Appointment,  in 
the  room  of  said  John  Eardley  Wilmot.    The  Bill  then 
stated  that  Defendant,  Maria  Arabella  Dowager  Mar- 
chioness of  Lansdowne,  hath,  by  virtue  of  said  Adminis- 
tration, possessed  and  received  the  personal  Estate  and 
Effects  of  said  John  Henry  Marquis  of  Lansdowne,  to  a 
great  amount,  and  more  than  sufficient  to  answer  and 
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satisfy,  all  bis  just  debts,  and  funeral  and  testamentary 
expenses,  including  what  is  due  from  his  estate  in  respect 
of  the  several  matters  aforesaid.     And  prayed,  that  De- 
fendant might  answer  the  premises;  and  that  said  suit 
and  proceedings  so  abated  as  aforesaid  might  be  revived, 
&c  ;  and  that  the  Account  prayed  by  said  original  Bill 
may  be  taken  ;  and  that  an  account  may  be  taken,  by 
and  under  the  direction  of  the  Court,  of  all  the  orna- 
mental trees  so  improperly  cut  down  as  aforesaid  by 
said  John  Henry  Marquis  of  Lansdowne,    or  by  his 
orders,  between  the  issuing  of  said  Injunction  and  the 
death  of  the   said  John  Henry  Marquis  of  Lansdowne  ; 
and  that  the  value  of  such  part  thereof,  as  was  sold 
by  John  Henry  Marquis  of  Lansdowne  may  be  ascer- 
tained, or  that  an  account  may  be  taken  of  the  monies 
which  were  received  by  bia,  or  by  his  orders,  or  for  his 
use,  in  respect  thereof.    And  that  an  account  may  in 
like  manner  be  taken  of  the  dilapidations  permitted  by 
•aid  John  Henry  Marquis  of  Lansdowne  in  and  about 
said  Mansion-house  and  buildings  at  the  time  of  his 
death,  and  of  the  suns  of  money  that  were  necessarily 
paid  and  expended  by  Plaintiff,   Henry  Marquis  of 
Lansdowne,  in  repairing  said  Mansion-houses  in  conse- 
quence of  said  dilapidations ;  and  that  an  account  might 
in  like  manner  be  taken  of  the  Arrears  of  Interest  due 
upon  said  Mortgages  up  to  the  day  of  the  death  ot  the 
said  Henry  Marquis  of  Lansdowne,  and  of  all  the  sums 
of  money  paid  by  Plaintiff,  Henry  Marquis  of  Lan*- 
downef  in  discharge  of  said  arrears ;  And  that  said  De- 
fendants may  be  decreed  to  pay  what  should  be  found 
due  upon  taking  the  aforesaid  accounts ;  and  that  in 
ease  said  Defendants  shall  not  admit  Assets  of  said 
John  Henry  Marquis  of  Lansdowne  sufficient  to  answer 
what  shall  he  fimnd  due  from  his  Estate  in  respect  of 
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the  matters  aforesaid,  then  that  an  account  may  be 
taken  of  all  the  personal  Estate  and  Effects  of  said 
John  Henry  Marquis  of  Lansdowne  received  by  her,  or 
by  her  order,  or  for  her  use,  or  which  without  her  wilful 
default  might  have  been  so  received ;  and  that  the  same 
may  be  applied  in  a  due  course  of  administration ;  and 
that  thereout  the  several  sums  which  shall  be  found  due 
upon  taking  the  account  aforesaid,  may  be  paid ;  and 
that  what  should  be  found  due  in  respect  of  said  Repairs, 
and  Interest  of  Mortgages,  might  be  paid  to  Plaintiff, 
Henry  Marquis  of  Lansdowne ;  and  that  what  shall  be 
found  due  in  respect  of  said  Timber  and  other  Trees, 
might  be  paid  into  Court,  and  be  laid  out  for  the  benefit 
of  the  Plaint  iffe,  Henry  Marquis  of  Lansdowne,  and 
William  Thomas  Petty  (commonly  called  Earl  of  Wy- 
combe),  according  to  their  interests  therein :  and  that 
an  account  might  also  be  taken  of  all  sums  of  money 
received  by  said  Defendant,  or  by  her  order,  or  for  her 
use,  in  respect  of  the  sale  of  any  of  said  Timber  or  other 
Trees ;  and  that  she  may  be  decreed  personally  to  pay 
into  Court  what  shall  be  found  due  from  her,  upon 
taking  that  account,  and  that  same  may  in  like  manner 
be  laid  out  for  the  benefit  of  the  Plaintiffs,  Henry  Mar- 
quis of  Lansdowne  and  William  Thomas  Petty  (com- 
monly called  Earl  of  Wycombe) :  and  that  proper  direc- 
tions may  be  given  for  the  sale  of  said  Timber  and 
other  Trees  so  cut  down  as  aforesaid,  and  then  lying 
on  the  ground ;  and  for  the  disposal  of  the  monies  to 
arise  from  the  sale  thereof. 
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To   this   Bill  the  Defendant  put  in  the  following 
Pemurrer  : 

"  Defendant  by  Protestation,  &c.  to  so  much  and 
such  part  of  said  Bill  as  seeks  any  discovery,  from  or 
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against  this  Defendant,  whether  John  Henry  late  Mar- 
quis of  Lansdowne  did  not  at  different  times  since  the 
death  of  his  Father,  f  that  is  to  say,)  during  the  winters 
of  the  years  1805,  1806,  1807,  1808,  or  any,  and  which 
of  them,  or  when  in  particular,  cut  down,  or  cause  to  be 
cut  down,  large,  and  what,  quantities  of  Timber  Trees 
and  other,  and  what,  ornamental  trees  standing  and 
growing  near  the  capital  Mansion-house  at  Bowood 
in  said  Bill  mentioned;  and  whether  he  did  not  also 
cut  down  divers,  and  what,  young  trees  and  saplings 
which  had  been  planted  before  the  death  of  William 
late  Marquis  of  Lansdowne,  and  were  growing  for  Tim- 
ber upon  Lands  in  said  Bill  mentioned,  or  how  other- 
wise ;  and  whether  he  did  not  sell  and  dispose  of  large, 
and  what,  part  thereof  for  large  and  what,  sums  of  money ; 
and  whether  same  were  not  received  by  him,  or  by  his 
orders,  or  for  his  use;  and  whether  particularly  he 
did  not  cut  down,  or  cause  to  be  cut  down,  after  the 
death  of  said  William  Marquis  of  Lansdown,  a  large 
Avenue  of  Elm  and  Ash  Trees  leading  towards  and  up 
to  said  Mansion-house  at  Bowood,  on  the  North-east 
front  thereof,  and  all  or  any,  and  which,  of  the  Trees  on 
the  Pleasure  Ground  and  Lawn  thereto  belonging,  or 
Otherwise ;  and  whether  he  did  not  also,  since  the  death 
of  said  William  late  Marquis  of  Lansdowne,  and  when, 
cut  down,  or  whether  he  did  not  cause  to  be  cut  down, 
divers,  and  what,  Oak,  Ash,  and  other  and  what,  Tellers 
and  Sapplings  standing  and  growing  upon  some  and 
what  parts  of  said  premises ;  and  whether  the  same,  or 
some,  and  which  of  them,  were  not  standing,  and  growing 
for  Timber;  and  whether  same  were  not  in  a  thriving 
and  improving  condition  ;  and  whether  they  would  not 
have  been  good  Timber  Trees  if  they  had  been  per- 
mitted to  stand  and  grow ;  and  whether  same,  or  some 
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and  which  of  them,  were  not  so  small  as  not  to  be  mea- 
sured as  Timber,  according  to  the  usage  of  Timber- 
merchants,  or  how  otherwise ;  and  whether,  after  the 
Issuing  and  Service  of  the  Injunction  in  said  Bill  men- 
tioned, and  whether  said  John  Henry  Marquis  of  Lans- 
downe  did  not  cutdown,  or  cause  to  be  cut  down,  divers 
other  and  what  Trees,  which  were  standing  and  growing 
on  the  Pleasure  Grounds  adjoining  to  said  Mansion- 
house  at  Bowood;   and  whether  same  had  not  been 
planted  and  carefully  preserved  for  Ornament  before 
the  death  of  said  William  late  Marquis  of  Lansdowne ; 
and  whether  same  were  not  within  view  of  said  Man- 
sion-house, or  whether  they  were  not  in  the  immediate 
vicinity  thereof,  or  how  otherwise ;  and  whether  same 
were  not  in  a  growing  and  thriving  state ;  and  whether 
said  John  Henry  Marquis  of  Lansdowne  did  notcause  some, 
and  what  part,  of  said  last-mentioned  Trees  to  be  sold ; 
and  whether  the  money  produced  by  the  Sale  thereof 
was  not  received  by  said  John  Henry  Marquis  of  Lans- 
downe, or  by  bis  orders,  or  for  his  use ;   or  whether 
same  hath  not,  since  his  death,  been  received  by  De- 
fendant, or  by  her  orders,  or  for  her  use ;  and  whether 
said  John  Henry  Marquis  of  Lansdowne  ever,  and  when 
during  his  life,  repaired,  or  kept  in  repair,  the  Mansion- 
house  in  said   Bill  called  Lansdowne  House,  or  said 
Mansion-house  at  Bowood,  or  either,  or  which  of  them, 
or  any  and  which  of  the  Buildings  belonging  to  said 
Mansion-houses,  or  either  and  which  of  them;  and  whe- 
ther he  did  not  suffer  same  to  become  very  much  out 
of  repair :  And  also,  as  to  so  much  of  said  Bill  as  prays 
that  an  account  may  be  taken,  by  and  under  the  direc- 
tion of  the  Court,  of  all  the  Ornamental  Trees  in  said 
Bill  alleged  to  have  been  improperly  cut  down   by 
said  John  Henry  Marquis  of  Lansdowne,  or  by  his 
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orders,  between  the  issuing  of  said  Injunction  and  the? 
death  of  said  John  Henry  Marquis  of  Lansdcmne ;  and 
that  the  value  of  such  part  thereof  as  was  sold  by  said 
John  Henry  Marquis  of  Lansdwne  may  be  ascer- 
tained ;  or  that  an  account  may  be  taken  of  the  monies 
which  were  received  by  him,  or  by  his  orders,  or  for 
his  use,  in  respect  thereof;  and  that  an  account  may  in 
like  manner  be  taken  of  the  dilapidations  in  Bill  al- 
leged to  have  been  permitted  by  said  John  Henry 
Marquis  &f  Ldnsdowne,  in  and  about  said  Mansion-" 
houses  and  Buildings  at  the  time  of  his  death;  and  that 
this  Defendant  may  be  decreed  to  pay  what  shall  be 
found  due  upon  taking  the  aforesaid  Accounts:  And 
that,  in  case  this  Defendant  sbafi  not  admit  Assets  of 
said  John  Henry  Marquis  of  Lansdowne  sufficient  to 
answer  what  shall  be  found  due  from  his  Estate  in 
respect  6f  the  matters  aforesaid,  then  that  an  account 
may  be  taken  of  all  the  personal  Estate  and  effects  of 
said  John  Henry  Marquis  of  Lamdowne  received  by 
this  Defendant,  or  by  her  order,  or  for  her  use,  or  which, 
without  her  wilful  default,  might  have  been  so  received ; 
and  that  same  may  be  applied  in  a  due  course  of  admi- 
nistration; and  that  thereout  the  several  sums  which 
shall  be  found  due  upon  taking  the  Accounts  aforesaid, 
may  be  paid;  and  that  what  shall  be  found  due  in 
respect  of  the  Repairs  may  be  paid  to  said  Plaintiff, 
Henry  Marquis  of  Lansdowne ;  and  what  shall  be  foutyji 
due  in  respect  of  said  Timber  and  other  Trees,  may  be 
paid  into  (his  Honourable  Court,  and  be  laid  out  for 
the  benefit  of  said  Pfeintiff,  Henry  Marquis  of  Lans* 
dome,  and  William  Thomas  Petty,  commonly  called 
Earl  j*f  Wycombe,  according  to  their  Interest  therein; 
and  that  an  account  may  also  be  taken  of  all  sums  of 
money  received  by  this  Defendant,  or  by  her  order!  *r 
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for  her  use,  in  respect  of  the  Sale  of  any  of  said  Timber 
or  other  Trees;  and  that  she  may  be  decreed  personally 
to  pay  into  this  Court  what  shall  be  found  due  from 
her  upon  taking  that  account ;  and  that  same  may  in 
like  manner  be  laid  out  for  the  benefit  of  said  Plain- 
tiffs, Henry  Marquis  of  Lansdowne  and  William  Thomas 
Petty,  commonly  called  Earl  of  Wycombe — Doth  De- 
mur, and  for  cause  of  Demurrer,  Showeth,  That  said 
Plaintiffs  have  not  by  their  said  Bill  made  such  a  Case 
as  entitles  them,  in  a  Court  of  Equity,  to  any  discovery 
or  relief  from  or  against  this  Defendant  touching  said 
matters,  or  any  of  them :  Wherefore,  and  for  divers 
good  causes  of  Demurrer  appearing  in  said  Bill,  De- 
fendant doth  demur  to  such  part  of  said  Bill  as  afore- 
said  ;  and  Defendant  prays  the  Judgment  of  this  Court, 
whether  she  shall  be  compelled  to  make  any  other 
answer  to  such  part  of  said  Bill  as  is  so  demurred 
unto." 

An  Answer  to  other  parts  of  the  BiH  accompanied  the 
Demurrer. 

Mr.  Ltacky  and  Mr.  Heald,  for  the  Demurrer: — 
The  principal  question  raised  by  the  Demurrer  to 
this  Supplemental  Bill,  is,  Whether  the  Representatives 
of  the  late  Marquis  of  Lansdowne  are  bound  to  make 
good,  out  of  his  Assets,  the  claims  made  by  the  Plain- 
tiff* in  respect  of  Equitable  Waste  committed  by  the 
Marquis  in  his  life-time,  subsequent  to  the  issuing  of 
an  Injunction  to  restrain  him  from  committing  such 
Waste? 
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wrong  dies  with  the  party.  In  Jesus  Coll.  v.  Bloom  (jffft 
Lord  Hardwicke  was  of  opinion,  He  ought  not  to  enter- 
tain a  Bill  for  a  satisfaction  for  Waste  after  the  Estate 
of  the  Tenant  that  cut  down  Timber  was  determined 
by  Assignment,  or  otherwise ;  and  he  expressly  states, 
that  an  account  in  respect  of  Waste  is  only  given  when 
a  Bill  is  filed  for  an  Injunction,  and  Waste  has  already 
been  committed-  The  Relief  given  in  Pulteney  v. 
Warren  (6),  was  grounded  on  the  particular  circum- 
stances of  that  case;  and  the  Lord  Chancellor  (c) 
there  recognizes  the  doctrine  of  Lord  Hardwicke,  that 
a  Bill,  does  not  lie  for  an  account  of  Waste,  where 
there  is  not  a  ground  for  an  Injunction  to  restrain 
Waste  (d). 


The  Dilapidations  of  Lansdowne  House  cannot  be 
the  subject  of  an  Account  after  the  death  of  the  Mar- 
quis. The  case  of  an  Incumbent  is  an  excepted  case. 
In  Lord  Castlemain  v.  Lord  Craven  (e),  it  was  held, 
that  the  Court  never  interposes  in  cases  of  permissive 
Waste.  Another  ground  of  Demurrer  is,  that  the 
Supplemental  Bill  interrogates  to  matters  interrogated 
to  in  the  Original  Bill,  and  answered  by  the  Defendant 
to  that  Bill. 


Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Shadwell, 
against  the  Demurrer : — 
In  Garth  v.  Cotton,  the  Judgment  in  which  case  is 
given    in    Dickens  (/),    he    states   the    grounds    on 


(a)  3  Atk.  261.  See  also 
what  Lord  Hardwicke  says  in 
Smith  v.  Cooke,  3  Atk.  381. 

(W  6  Ves.  73. 

(c)  Lord  Eldon. 


(d)  6  Ves.  p.  89. 

(e)  22  Vin.  Abr.  523.  S.C. 
•2  Eq.  Cas.  Abr.  758-9. 

(/)   1  Dick.  p.  183.   S.C. 
3  Atk.  751,  &  1  Yes.  5H>  54& 
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Vhich  he  decided  Jesus  College  v.  Bloom,  and  says, 
*'  It  is  true,  that  the  general  run  of  the  cases  is 
of  Bills  for  an  Injunction,  because  that  is  a  preven- 
tive Suit,  and  the  most  remedial  to  the  Party;  but 
that  affords  no  conclusive  argument,  that  a  Bill  for 
such  an  Account  cannot  be  maintained  without  pray- 
ing an  Injunction  (g)  ".  In  Lee  v.  Alston  (h)}  relief 
was  given,  though  no  Injunction  prayed.  Suppos- 
ing it  were  true,  that  a  Bill  will  not  lie  for  an  account 
of  Waste,  unless  where  an  Injunction  is  prayed ; 
yet  here,  by  the  original  Bill,  an  Account  and  an 
Injunction  was  prayed ;  and  if  the  late  Marquis  were 
alive,  the  Court  by  its  Decree  would  have  obliged 
him  to  account,  not  only  for  the  Waste  committed 
previous  to  the  Injunction,  but  also  in  respect  of  the 
Waste  committed  afterwards,  in  breach  of  the  Injunc- 
tion, upon  the  same  principle  upon  which  the  Court 
acts  in  Tithe  Cases,  where  the  account  is  carried  on  to 
the  time  of  the  Decree  (t).  It  would  be  monstrous  to 
say,  that  though  a  Party  shall  account  for  Waste  com- 
mitted before  the  Injunction,  he  shall  not  account  for 
Waste  done  in  breach  of  the  Injunction.  In  Bishop 
of  Winchester  v.  Knight  (k),  the  Chancellor  says,  "  It 
would  be  a  reproach  to  Equity  to  say,  where  a  man 
has  taken  my  Property,  as  my  Ore  or  Timber,  and 
disposed  of  it  in  his  life-time,  and  dies,  that  in  this  case 
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(g)  1  Dick.  p.  an. 

(*)  1  Bro.  C.C.  194. 

(t)  In  some  cases,  an  Ac- 
count of  Tithes  has  been  given, 
up  to  the  time  of  the  Decree 
£a  Atk.  136.  Carleton  v. 
Brightwell,  a  P.  Wms.  463  ] ; 
in  others,  to  the  time  of  the 

K 


Master's  Report  [2  Atk.  137] ; 
unci  in  another  case,  it  is  said, 
an  Account  will  be  given  "  as 
long  as  the  Suit  is  depend- 
ing between  the  Parties."  Bell 
v.  Read,  3  Atk.  1. 
(*)  1  P.  Wms.  407. 
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I  must  be  without  remedy/9  It  may  be  considered  as  a 
general  Rule,  that  where  a  Bill  would  lie  against  a 
Party  when  alive,  it  lies  against  bis  Representatives 
after  his  death ;  and  in  such  cases,  the  Rule  "  Actio 
pertonalis  moritur  cum  pcrsonA"  does  not  apply  (I). 
From  Hambly  v.  Trott  (m),  it  is  clear,  that  in  a  case  of 
legal  Waste  the  Representatives  are  liable,  and  the 
Maxim  alluded  to  does  not  avail ;  and  in  analogy  to 
the  doctrine  at  Law,  a  Court  of  Equity  will  make  the 
Representatives  account  for  equitable  Waste,  there 
being  no  remedy  at  Law. 


As  to  the  objection  that  the  Supplemental  Bill  con- 
tains Interrogatories  as  to  matters  inquired  of  by  the 
former  Bill,  and  answered,  it  must  be  admitted,  that 
these  Defendants  have  a  right  to  insist  on  grounds  of 
defence  to  the  original  Bill,  not  made  use  of  by  the  late 
Marquis  4  so,  the  Plaintiffs  on  the  other  hand,  may  in- 
terrogate as  to  matters  before  inquired  of  by  the  ori- 
ginal Bill ;  especially  where,  as  in  the  present  case,  the 
Defendant  died  so  soon  after  he  had  put  in  his  Answer, 
that  there  was  not  time  to  take  exceptions. 

With  regard  to  the  Dilapidations,  the  Court  will 
either  order  the  House  to  be  repaired,  as  in  Fane 
v.  Lord  Barnard  (m\  or  give  the  Plaintiffs  a  compen- 
sation. Supposing,  however,  this  part  of  the  Bill 
cannot  be  sustained,  yet  as  the  Demurrer  extends  nt>t 
only  to  this  part  of  the  Bill,  but  also  to  the  account  of 
Waste  committed  after  the  Injunction  granted,  if  it  is 
bad  as  to  the  latter,  it  is  had  as  to  the  tenner ;  far  a 


(/)  See  what  Lord  Hard- 
wicke  says,  i  Dick.  215, 


(m)    a  Veip.   73S   S.  C. 
Prec.Ch.  454- 
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Demurrer  cannot  be  good  in  part,  and  bad  in  part ;  but 
if  not  altogether  good,  it  must  be  over-ruled.  Where 
part  only  of  a  Bill  is  demurrable,  the  Demurrer  ipust  be 
confirmed  to  that  part ;  and  if  too  general,  if.  is  bad  (»). 

Mr.  Leach,  in  Reply  :-— 
This  is  a  case  involving  points  of  great  importance. 
It  would  he  to  legislate  in  a  Court  of  Equity,  if  the 
acknowledged  maxim  of  the  Law,  Actio  personalis 
moritur  cum  persqnd,  is  here  to  be  overturned.  Garth 
v.  Cotton  was  a  case  of  Fraud,  and  on  that  ground 
relief  was  given.  Bishop  of  Winchester  v.  Knight  was 
a  case  as  to  Ore  dug,  which  is  a  sort  of  Trade,  and 
consideration  was  bad  there,  of  the  tenure  of  the  Estate ; 
the  digging  of  the  ore,  being  by  one  who  held  cus- 
tomary lands  of  the  Bishop,  was  considered  as  a  breach 
of  Trust. 
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If  the  late  Marquis  had  been  Tenant  for  Life,  im- 
peachable for  Waste,  and  legal  Waste  had  been  com- 
mitted by  him,  no  Action  could  have  been  sustained 
against  his  Representatives,  because  there  was  no  per- 
son  in  esse,  or,  at  least,  appeared,  who  tad  an  Estate 
of  Inheritance:  so  here,  when  this  equitable  Waste 
was  committed,  there  was  no  Owner  of  the  Inheritance 
tn  esse.  Lord  Wycombe  being  born  since;  and  yet  it 
is  said,  as  to  this  Equitable  Waste,  the  Representatives 
of  the  Marquis  are  liable ;  though  had  it  been  a  case  of 
legal  Waste,  they  would  not  .have  been  liable.  The 
doctrine  in  Humbly  md  Trott  was  not  new ;  it  was 
agreeable  to  the  old  Authorities.  In  the  case  there 
put,  the  4ctjcm  against  the  Representatives  was  held 


(ft)   See  as  to   this, 
Aedesd.   Tr.  PI.  174; 


Ld.     Devonshire    v.    Neweofcam, 
and     a  Self.  6  Lefr.  Z07. 

*  4 
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to  lie.  There,  the  Waste  might,  by  Agreement,  have 
been  made  good,  but  here,  there  were  no  Parties  who 
could  affirm  the  Waste — it  was  a  wrong,  incapable  of 
being  made  right.  The  Infant  Tenant  in  Tail  was  not 
born  when  this  Waste  was  committed,  and  yet  now  claims 
a  compensation  as  if  he  had  been  owner  of  the  Inhe-r 
ritance  when  the  Waste  was  committed.  It  is  said, 
we  have  admitted  that  the  Representatives  of  the  late 
Marquis  are  compellable  to  account  for  the  Waste  com- 
mitted before  the  Injunction  ;  and  there  is  no  distinction 
between  the  Waste  committed  before  and  after  the 
Injunction.  I  think  not ;  and  that  the  Demurrer 
might  have  been  extended  to  an  account  of  all  the 
Waste  committed  by  the  Marquis,  whether  before  or 
after  the  Injunction  ;  but  because  the  Demurrer  does 
not  extend  as  far  as  it  might,  it  is  not  therefore  bad  so 
far  as  it  does  extend. 


The  Vice-Chancellor: — 
Upon  this  Demurrer,  Two  points  are  to  be  consi- 
dered:  1st.  How  the  case  stood  as  to  the  deceased 
Marquis  ?  adly.  How  the  case  stands  as  to  his  Repre- 
sentatives? The  late  Marquis  was  Tenant  for  Life, 
without  Impeachment  of  Waste,  and  as  such  had  a 
right  at  Law  to  cut  Timber  on  the  Estate,  and  had  a 
property  in  the  Trees,  but  having  abused  that  Power  by 
cutting  ornamental  Trees,  and  Trees  not  ripe  for  cut- 
ting, a  Court  of  Equity  says,  he  shall  not  do  these 
things  with  impunity,  but  interposes  to  restrain  the 
legal  right ;  and  Equity  not  only  restrains  him  from 
doing  further  Waste,  but  directs  an  Account  of  the 
Waste  done,  and  will  not  suffer  the  Individual  to  pocket 
the  produce  of  the  wrong,  but  directs  the  Money  pro- 
duced by  such  Waste  to  be  laid  up  for  the  benefit  of 
those  who  succeed  to  the  Estate. 
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A  Bill  was  filed  against  the  late  Marquis,  by  Wilmst 
and  Baring,  the  Trustees  to  preserve  Contingent  Re- 
mainders, and  not  by  a  person  having  the  next  Estate 
of  Inheritance;  no. such  person  appearing;  but  there 
were  Contingent  Remainders,  and  the  present  Marquis, 
the  next  Tenant  for  Life,  was  entitled  to  the  Timber 
cut,  or  the  substitute  for  it.  The  late  Marquis  did  not 
demur  to  that  Bill.  Many  of  the  objections  taken  to 
this  Supplemental  Bill,  would  have  applied  to  the  Bill 
filed  against  the  late.  Marquis.  They  obtained  an  In- 
junction, and  thereby  their  competency  to  sustain  the 
Suit  iv  as  sanctioned;  and  Garth  and  Cot  ion,  («)  certainly, 
was  a  conclusive  authority  in  support  of  that  Suit.  The 
Injunction  would  not  have  been  granted  if  the  Trustees 
had  no. right  to  file  such  a  Bill.  What  is  said  in  Jesus 
Coll.  and  Bloom,  as  to  not  entertaining  a  Bill  after  the 
Estate  of  the  Tenant  for  Life  is  determined,  applies 
only  to  cases  where  Legal  Waste  has  been  committed, 
and  where  the  Party  is  liable  at  Law  in  respect  of  the 
Waste  committed;  but  here  it  was  Equitable  Waste,  as 
to  which,  a  Court  of  Law  gives  no  remedy.  Lord 
Hardwicke,  in  that  case,  says,  "the  Party  ought  to  be 
sent  to  Law;"  which  shows  he  was  alluding  to  Legal 
Waste.  The  Party  had  for  such  Waste  a  remedy  under 
the  Statute  of  Marlbridge  (o),  or  might  have  brought 
an  Action  of  Trover;  but  the  Court  never  sends  a  Party 
to  Law  in  cases  of  Equitable  Waste;  they  being 
exclusively  of  Equitable  Cognizance.  As  against  the 
late  Marquis,  therefore,  a  Bill  might  have  been  filed, 
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(»)  The  Judgment  in  this 
.Case  is  given  in  1  Dick.  183, 
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(0)  51  Henry  3.  c.  93, 
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though  no  Injunction  were  prayed.  Tab  Court  will 
not  permit  a  Man  to  commit  Equitable  Waste,  and 
retain  the  produce  of  the  injury,  which  is  recoverable 
in  no  other  Court.  Relief  is  given  for  the  benefit  of 
those  who  come  after.  The  case,  therefore  of  Je$m 
College  and  Bloom  is  distinguishable  from  the  present 
In  Garik  and  CoUem,  Lord  Hmrdnicke,  alluding  to  fats 
decision  in  that  ease,  says,  u  It  affords  no  conclusive 
argument  that  a  BiH  far  an  Account  of  Waste  cannot 
be  maintained  without  praying  an  Iitjaration^p)."  The 
Marquis  died,  after  having  sold,  and  converted  to  his 
use  the  Money  produced  by  bis  wrongful  act;  and 
upon  general  principles,  independent  of  decision,  die 
Assets  ought  to  be  liable  to  pay  in  respect  of  his  ooa> 
duct,  such  Assets  having  been  augmented  by  it. 


It  has  been  urged,  that  if  the  Marquis  bad  commit- 
ted legal  Waste,  and  died,  hm  Representatives  would 
net  have  been  answerable,  k  being  a  maxim,  Actio  per* 
sonalis  moritw  ami  penonA,  and  that  the  same  doctrine 
applies,  by  analogy,  to  cases  of  equitable  Waste.  Let 
us  see  in  what  manner  this  maxim  has  been  interpreted 
even  at  Law.  In  Humbly  v.  Trott(q),  Lord  Mansfield 
says  "  when  the  cause  of  Action  is  Money  due,  or  a 
Contract  to  be  performed,  gain  or  acquisition  of  the 
Testator  by  the  work  and  labour,  or  property,  of  another, 
or  a  Promise  of  the  Testator,  express  or  implied;  where 
these  are  die  causes  of  Action,  the  Action  survives 
against  the  Executor.  But  where  the  Cause  of  Action 
is  a  Tort,  or  arises  ex  delicto,  supposed  to  be  by  force, 
and  against  the  King's  Peace,  there  the  Action  dies,  as 
battery,  false  imprionment,  trespass,  Words,  nuisance, 


(p)  i  Dick.  p.  an. 


<f)  Cowp.  376. 


Lansdowjts. 
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obstructing  light*, diverting  a  wateroourse,escape against  1 815. 

the  Sheriff,  and  many  other  Cases  of  the  like  kind.     '        \ 
If  it  is  a  sort  of  Injury  by  which  the  Offender  acquires      Marquis  of 
no  gain  to  himself  at  the  expense  of  the  sufferer,  as      and  othfr. 
beating,  or  imprisoning  a  man,  &c.  there,  the  person  v% 

injured  has  only  a  reparation  for  the  delictum  m  da-     Marchioness 
mages  to  be  assessed  by  a  Jury.    But  where,  besides     ^Dowager  of 
the  crime,  Property  is  acquired  which  benefits  the  Tes- 
tator, there  an  Action  for  the  value  of  the  Property 
shall  survive  against  the  Executor.    A*  for  instance,  the 
Executor  shall  not  be  chargeable  for  the  Injury  done  by 
hk  Testator  in  cutting  dawn  another  man's  Trees;  bed  for 
the  benefit  arising  to  his  Testator  for  the  value  or  sale  of 
the  Trees,  he  shall    So  far  as  like  Tort  itself  goes,  an 
Executor  shall  not  be  liable;  and  therefore  it  is,  that  all 
public,  and  all  private  crimes  die  with  the  offender,  and 
the  Executor  is  not  chargeable;  but  so  for  as  the  art 
of  the  offender  is  beneficial  his  Assets  ought  to  be 
answerable;   and   his    Executor     therefore    shall    be 
charged." 

This  I  take  to  be  a  just  exposition  of  the  qualifica- 
tions under  which  the  maxim  actio  personalis  moritur 
cum  persond  is  received  at  Law;  and  if  Equity  is  to 
decide  in  analogy  to  a  Court  of  Law,  the  question  in 
the  present  case  will  be,  Whether,  by  the  Equitable 
Waste  committed  by  the  late  Marquis,  he  derived  any 
benefit ;  or,  whether  it  was  a  naked  injury,  by  which  his 
Estate  was  not  benefited?  It  is1  clear  it  was  benefited  j 
and  as  at  Law  if  legal  Waste  be  committed,  and  the 
Party  dies,  an  Action  for  Money  had  and  received,  lias 
against  his  Representative,  so  upon  the  same  princi- 
ple, in  casesof  EqaftableWaste,  the  Party  nrust, through 
his  Representatives,  refund  in  respect  of  (be  wrong  ha 
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has  done.  "  It  would,"  says  Lord  Co&per,  in  Bishop 
of  Winchester  v.  Knight  (r),  u  be  a  reproach  to  Equity 
to  say,  where  a  man  has  taken  my  Ore  or  Timber, 
and  disposed  of  it  in  his  life  time,  and  dies,  that 
in  this  case  I  must  be  without  remedy."  It  has 
been  argued,  that  •  as  when  legal  Waste  is  committed, 
and  there  are  no  persons  in  being,  or  appearing,  who 
could  authorize  -  it,  or  bring  an  Action  in  respect  of 
tbe  Waste,  the  wrong  is  without  remedy;  so  here, 
there  being  no  persons  in  esse,  or  appearing,  when  the 
Waste  was  committed,  who  could  authorize  it,  a  Bill 
will  not  lie  in  respect  of  such  Waste :  but  it  signifies 
not,  whether  such  person  werem  esse  or  not,  for  Waste 
of  this  description  could  not  be  authorized; — such  de- 
struction cannot  be  authorized; — the  Court  says  it  shall 
not  be  done.  The  produce  of  the  Waste  is  laid  up  for 
the  benefit  of  the  contingent  remainder-men  (*).  To 
adopt  such  an  analogy  to  the  Law,  in  a  case  where  re- 
lief is  given  against  the  Law,  would  be  singular. 


Upon  these  grounds  I  think  the  Supplemental  Bill  for 
an  Account  by  the  new  Trustees,  the  Tenant  for  Life, 
and  Tenant  of  the  Inheritance,  was  properly  brought. 
The  Trustees  were  the  proper  persons  to  file  the  Bill 
against  the  late  Marquis,  and  the  present  Plaintiffs 
were  the  proper  persona  to  file  the  Supplemental  Bill, 
thougb  one  of  the  Plaintiffs  was  not  in  esse  when  the 
first  Bill  was  filed,  inasmuch  as  the  Money  produced  by 
the  Waste  is  not  to  be  pocketed,  but  to  be  laid  up 
for  the  benefit  of  those  who  in  succession  will  take  the 
Estate. 


(r)  1  P.  Wms.  407. 
(«)    Williams  t\   Duke  of 
Bolton,    mentioned    in   Mr, 


Cox's  note   1  to  Bewick  r. 
Whitfield,  3  P-  Wms.  a68. 
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I  think  the  Demurrer  objectionable  on  other  grounds; 
but  I  decide  this  case  upon  the  broad  principle,  that 
where  Equitable  Waste  has  been  committed,  which 
never  could  have  been  authorized,  the  Court  has  Juris- 
diction to  make  the  Representatives,  of  the  Party 
committing  such  Waste,  accountable. 

Demurrer  over-ruled. 
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Marquis  of 
Lansdowne 

and  others, 

v. 
Marchioness 
Dowager  of 
Lansdownb. 


Ex  parte  M*WILLIAMS,  in  re  GRAHAM. 

IN  this  case  considerable  expense  had  been  incurred 
by  appointing  a  Provisional  Assignee,  and  the  Commis- 
sioners on  taxing  the  Solicitor's  Bill  had  allowed  the 
same. 

A  Petition  was  now  presented,  praying  a  Reference 
to  the  Master,  to  review  the  taxation  of  the  Bill,  and 
to  inquire  whether  a  Provisional  Assignment  was 
necessary. 


11th  November. 

Expense  of  a 
Provisional  As- 
signment not  al- 
lowed, except 
where  an  Extent 
is  apprehended. 


Sir   Samuel  Romillt/,    and  Mr.  Montagu,    for  the 
Petition. 


Mr.  Parker  against  it. 

The  Vice-Chancellok: — 
A  Provisional  Assignment  is  not  a  matter  of  course, 
but  is  proper  pply  in  cases  of  necessity.    It  is  only  ne- 


1815. 
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Ex  parte 

M'Wilmams 

in  re 

Graham. 
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cessary  where  an  Extent  is  apprehended.  Execution! 
threatened  do  not  make  such  an  assignment  necessary. 
There  must  be  a  taxation  of  this  BUI,  and  an  Inquiry 
whether  a  Provisional  Assignment  was  necessary. 

Note.  It  was  stated,  that  in  the  North  it  was  very 
much  a  matter  of  course  to  have  a  Provisional  Assign- 
ment; but  the  Vice-chancellor  expressed  his  disappro- 
bation of  the  Practice. 


17th  November. 

A  Receiver 
xriU  not  be  ap- 
pointed merely 
became  an  Exe- 
cutrix is  poor. 


HOWARD  v.  PAPERA. 

MOTION,  for  a  Receiver,  on  a  Bill  filed  against  an 
Executrix  for  an  Account,  and  that  the  Executrix 
might  be  restrained  from  receiving  the  Testator's  Pro* 
perty.  In  the  Affidavit  in  support  of  the  Motion,  it 
was  sworn,  that  the  Executrix,  the  Wife  of  the  de- 
ceased, had  no  property  whatever  of  her  own;  and, 
therefore,  there  was  danger  to  the  property  of  the 
Testator. 


Mr.  Roupell  for  the  Motion. 

Mr.  Parker  against  it. 

The  Vice-Chancello*  :— 

No  misapplication  or  abuse  of  Trust  is  made  out 

against  this  Executrix,  and  it  would  be  too  much  to 

take  the  Administration  of  this  Testators  Property  out 

•f  h*r  hands  metdy  because  she  is  poors  a  circumstance 
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known  to  her  Husband,  the  Testator,  when  he  appointed 
her  Executrix. 


(a)  The  Reporter  hat  a 
note  of  a  similar  case  before 
Lord  Eldon. 

GLADDO*  <J.  SroWMAH, 

ustJforeA  18©  8, 

The  Testator  died  pos* 
sessed  of  Freehold,  Leasehold, 
and  personal  Property,  having 
made  his  Will  in  1793,  ap- 
pointing the  Defendant,  and  his 
(the  Testators)  Wife,  Execu- 
tor and  Executrix,  and  Trns- 


The  Will  had  not  yet  been 
proved. 

Some  time  beloie  the  Tes- 
tator died,  the  Defendant  be- 
came a  Bankrupt ;  but  no  Di- 
vidend had  been  made,  nor  had 
he  obtained  his  Certificate. 

Sir  Smtmel  Romilty  and  Mr, 
Shadwtll  moved,  under  these 
circumstances,  that  a  Receiver 
might  be  appointed  of  the 
Real  and  Personal  Property, 
and  for  an  Injunction  to  re- 
strain the  Defendant  from  re- 
ceiving the  Rents  aadProfitsof 
the  Real  and  Personal  Estate. 


Motion  refused  (a). 

Mr.  Hart,  on  the  other  side, 
contended,  no  Receiver  ought 
to  be  appointed,  or  Injunction 
granted,  as  the  Testator  must 
have  known  this  man  wan  a 
Bankrupt;  and  if  he,  notwith- 
standing that,  chose  to  appoint 
him  his  Executor,  he  might, 
and  the  Bankrupt  had  a  right 
to  act. 

Sir  S.  Romify,  in  Reply*-** 
It  is  probable  this  Testator 
did  not  advert  to  the  Will  be 
had  made,  for  he  thereby  con- 
stituted his  Wife  residuary 
Legatee,  and  his  Wife  died  in 
his  life-time.  If  he  had  ad* 
verted  to  his  Will,  suntly  this 
would  have  been  altered. 

The  Lord  Chancellor  :— 
Without  saying  a  Person 
known  by  a  Testator  to  be  a 
Bankrupt,  and  yet  appointed 
an  Executor  by  such  Testator* 
can  be  controlled  here  by  the 
appointment  of  a  Receiver,  in 
this  case,  it  is  clear,  that  the 
Testator  did  not  advert  to  the 
circumstance  of  this  person 
being  a  Bankrupt  A  Re- 
ceiver must  certainly  be  ap- 
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PHIPPS  and  another,  v.  PILCHER. 
23d  November, 

Will  held  to  ^Na  Bill  filed  for  a  Specific  Performance,  the  De-* 
be  well  attested,  fendant  objected,  that  a  good  Title  could  not  be  made, 
though  one  of  the  the  Will  under  which  the  Plaintiff  made  out  his  Title  to 
Subscribing  Wit-  the  j^fy  not  being  duly  attested  ;   and  the  following 

H««*w<w       -    q^  was,  by  an  Order  of  the  Vice-Chancellory  dated 
cutor  in  Trust  '     J  ' 

under  the  Will.    &lst  March  1815,  sent  to  the  Court  of  Common  Pleas, 
for  the  opinion  of  the  Judges. 

"  Israel  Claringbotdd  the  elder,  of  the  Parish  of 
River,  in  the  County  of  Kent,  Gentleman,  deceased, 
when  he  was  of  sound  mind,  made  his  Will,  bearing 
date  the  11th  day  of  June  1811  ;  and  thereby,  after 
directing  all  his  just  debts  to  be  duly  paid  by  his  Ex- 
ecutors thereinafter  named,  he  gave  and  bequeathed 
unto  his  Wife  the  use  of  his  Dwelling-house  and  Fur- 
niture, and  50/.  a  year,  to  be  paid  unto  her  out  of  the 
rents  and  profits  of  his  real  estates,  for  her  life ;  and  he 
thereby  charged,  and  made  liable  to  the  payment  thereof, 
all  and  every  his  real  Estates  and  effects  :  And  after  the 
decease  of  his  Wife,  he  gave  and  bequeathed  unto  his 
son  Israel  Claringbould,  the  use  and  occupation,  Rents 
and  Profits,  of  and  in  all  that  his  said  Dwelling-house,. 

appointed  of  the  Rents  and  mean  time  the  Defendant  te 

Profits  of  the  real  and  Lea.se-  be  restrained  from  selling  the 

hold    Estates ;    and  without  Leasehold  Estates,  and  from 

prejudice  to  an  application  by  receiving  the  Rents  and  Bro- 

the  next  of  kin  when  the  Will  fits  of  the  Freehold  and  Lease* 

is  proved,  for  a  Receiver  of  the  hold  Estates. 
^                  personal  Estate ;  aad  in  the 
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and  Field  thereunto  belonging,  and  in  which  the  said 
house  was  built  and  erected,  called  or  known  by  the 
name  of  the  Five-acre  Field,  during  the  term  of  his 
natural  life :  And  after  his  decease,  then  the  said  Tes- 
tator gave,  devised,  and  bequeathed  all  the  rest,  residue, 
and  remainder  of  his  Real  Estates  and  Effects,  whatso- 
ever and  wheresoever,  both  real  and  personal,  unto  his 
Son  Richard,  and  Daughter  Ann,  wife  of  William  Phipps, 
to  be  divided  between  them  equally,  share  and  share 
alike,  and  to  take  as  Tenants  in  Common,  and  not  as 
joint  Tenants,  to  them,  their  Heirs,  Executors,  Ad- 
ministrators and  Assigns,  for  ever,  in  case  such  Re- 
mainder shall  not  exceed  1000/.;  but  in  case  such 
Remainder  should  exceed  1000/.  then  the  said  Testator 
thereby  gave  and  bequeathed  all  such  sum  as  should 
remain  over  and  above  the  said  sum  of  1000  /.  unto  the 
Children  of  his  Son  Israel,  to  be  laid  out  and  expended 
upon  them,  in  .such  way  as  his  Executors  should  think 
fit.  And  after  stating  the  sale  by  him  to  his  son-in-law, 
the  said  William  Phipps,  of  the  two  Bog  Meadows 
adjoining  the  River,  for  the  sum  of  lbo  /. ;  and  he  having 
lodged  the  said  sum  of  100L  into  the  hands  of  the 
said  William  Pldpps,  for  the  purpose  therein  men- 
tioned ;  and  after  directing  the  payment  of  the  said 
sum  of  100/.  as  therein  mentioned,  the  said  Testator 
thereby  appointed  the  Plaintiffs,  John  Phipps  and 
Thomas  Chester,  and  the  survivor  of  them,  Exe- 
cutors and  ,  Executor  of  his  will :  And  the  said  Tes- 
tator thereby  further  willed  and  ordained  that  his  Ex- 
ecutors, or  the  survivor  of  them,  and  the  Executors  or 
Administrators  of  such  survivor,  for  and  towards  the 
performance  of  his  said  Will,  and  in  order  to  raise 
money  for  the  payment  of  his  debts,  and  of  all  the 
several  Legacies  and  Expenses  attending  the  perform- 

L 
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ance  of  the  things  therein  directed  and  ordained,  should 
and  might,  with  all  convenient  speed  after  his  decease, 
bargain,  sell,  and  alien  in  fee-simple,  all  his  Freehold 
Lands,  Houses,  and  Premises,  except  his  Dwelling- 
house,  and  the  Five-acre  Field  before  mentioned ;  for 
the  doing,  executing,  and  perfect  finishing  whereof,  the 
said  Testator  thereby  gave  his  said  Executors,  and  the 
survivor  of  them,  and  the  Executors  or  Administrators 
of  such  survivor,  full  power  and  absolute  authority  to 
grant,  alien,  sell,  convey  and  assure  all  the  same  Free- 
hold Land  and  Premises  to  any  person  or  persons,  and 
their  heirs,  for  ever,  in  fee-simple,  by  all  and  every  such 
legal  ways  and  means  in  the  law,  as  to  his  Executors, 
or  the  survivor  of  them,  or  the  Executors  and  Admi- 
nistrators of  such  survivor,  or  his  or  their  Counsel 
should  seem  fit  or  necessary. 


"  That  the  said  Will  was  signed  and  published  by 
the  Testator,  in  the  presence  of  Henrietta  Rousseau, 
Mary  Chester,  and  Thomas  Chester,  who  signed  their 
names  thereto,  as  attesting  the  execution  thereof,  in 
the  presence  of  the  said  Testator,  and  at  his  request. 

"  That  Thomas  Chester,  one  of  the  subscribing  Wit- 
nesses to  the  said  Will,  is  the  said  Thomas  Chester 
who  is  named  in  the  said  Will. 

That  the  said  Testator  died  without  having  altered 
or  revoked  his  said  Will,  leaving  John  Claringbould 
and  Israel  Claringbould  his  Heirs  in  Gavelkind,  and 
who  are  still  living,  him  surviving. 


"  That  the  said  Plaintiffs,  John  Phipps  and  Thomas 
Chester,  have  duly  proved  the  said  Will,  and  taken 
upon  themselves  the  Execution  of  the  Trusts  thereof. 
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"  That  the  said  Testator  was  at  the  time  of  makkig  1 815. 

his  said  Will,  and  at  the  time  of  his  death,  seised  in  w     v        ' 

fee-simple  of  certain  Lands  in  the  Parish  of  River  afore-  P,IIP"  and 

r  another, 
said,  not  being  part  of  the  Dwelling-house  or  Five-acre 


r. 


Field,  or  of  the  said  two  Bog  Meadows.  I'ucnu. 

"  That  the  personal  Estate  and  Effects  of  the  said 
Testator,  not  specifically  beqeathed,  were  not  sufficient 
for  the  payment  of  his  Debts  and  Legacies,  and  Funeral 
and  Testamentary  Expenses ;  and  therefore  the  said 
Plaintiffs,  John  Phipps  and  Thomas  Chester,  in  exe- 
cution of  the  Trusts  of  the  said  Will,  entered  into  a ' 
contract  with  the  said  Josiah  Webb  Pilcher  for  the  sale 
to  him  of  a  piece  of  Land,  being  part  of  the  said  Tes- 
tator's Real  Estate,  but  which  did  not  form  part  of  the 
said  Dwelling-house,  or  Five-acre  Field,  or  the  two  Bog 
Closes :  And  the  Question  is,  Whether  the  said  Plain- 
tiffs, John  Phipps  and  Thomas  Chester  can,  as  Devisees 
in  the  said  Will  named,  or  by  virtue  of  any  power  in 
them  by  the  said  Will  reposed,  convey  to  the  said 
Josiah  Webb  Pilcher  the  legal  Estate  and  Interest  in 
the  said  Lands  so  contracted  to  be  sold  4o  hiij  as 
aforesaid/9 

The  Case  came  on  to  be  argued ;  and  the  Judges 
delivered  the  following  opinion : 

u  We  have  heard  this  Case  argued  by  Counsel,  and 
are  of  opinion,  That  the  Plaintiffs,  John  Phipps  and 
Thomas  Chester,  can,  by  virtue  of  the  power  in  them 
by  the  said  Will  reposed,  convey  to  the  said  Joseph 
Webb  Pilcher,  the  legal  Estate  and  Interest  in  the  said 
Lands  contracted  to  be  sold  to  him,  as  stated  in  the 
Case." 

L2 
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Upon  the  coming  on  of  the  Cause  again  on   thi 
day,  and  the  Certificate  of  the  Judges  stated,  the  Vice- 
Chancellor  decreed   a  Specific  Performance,  without 
Costs. 


"is^ 


23d  November. 

Mortgagee 
of  Bankrupt's 
Estate,  allowed, 
on  Motion,  to  bid 
for  the  same,  on 
a  Sale  of  the 
mortgaged 
Estate. 


Ex  parte  MARSH  in  re  CARLILL. 

THIS  was  a  Petition,  by  the  Mortgagee  of  Premises, 
mortgaged  by  the  Bankrupt,  and  which  had  been 
ordered  to  be  sold,  for  leave  to  bid  at  such  Sale,  and 
become  the  Purchaser,  if  no  higher  bidding  should  be 
made ;  the  Premises  being  situate  at  Hull,  and  from 
the  scarcity  of  money,  no  probability  of  there  being 
many  bidders.  The  Motion  was  supported  by  Affi- 
davit. 


Mr.  Cooke,  for  the  Petition : — 
There  is  no  express  decision  that  a  Mortgagee  can- 
not purchase  the  Mortgaged  Estate  (a)  ;  but  some 
doubts  having  been  expressed,  it  was  thought  prudent 
to  apply  for  the  present  Order.  In  Causes,  such  an 
Order  has  frequently  been  made,  as  was  the  case  in 
the  Estate  called  Canons,  purchased  by  your  Honor ; 


(a)  The  Reporter  has  a 
short  note  of  a  Case  in  Hilary 
Term  1806,  in  which  it  was 
decided,  that  under  an  Order 
in  Bankruptcy  for  the  Sale  of 
a  Mortgaged  Estate,  the  Mort- 
gagee may  become  the  Pur- 


chaser, and  come  in  under  the 
Commission  for  so  much  of  the 
Mortgage-money  as  was  not 
raised  by  the  Sale.  See  on 
this  subject,  Webb  v.  Rooke, 
a  Sch.  Sc  Lefr.  673 ;  and  Gw6- 
bins  v.  Creed,  ib.  218. 
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and  there  seems  no  reason  why  such  an  Application 
should  not  be  made  in  Bankruptcy. 

Mr.  Agar,  for  the  Assignees : — 
The  Lord  Chancellor  made  the  Order  for  the  Sale  of 
this  Estate.  If  your  Honor  has  Jurisdiction  to  make  the 
present  Order,  I  see  no  objection,  provided  the  Assignees 
are  consulted  on  the  Advertisements  for  Sale,  and  that 
the  Conditions  of  Sale  are  properly  prepared. 

The  Vice  Chancellor  : — 
I  think  I  may  make  an  Order  of  this  description, 
though   the  Order  for  Sale  was  made  by  the  Lord 
Chancellor. 

There  can  be  no  objection  to  this  Person  being 
a  Bidder ;  it  is  for  the  Interest  of  the  Estate  that  there 
should  be  as  many  bidders  as  possible. 

If  there  is  any  irregularity  in  the  Advertisements  for 
Sale,  or  the  Conditions  of  Sale  are  not  properly  framed, 
the  Parties  may  apply  to  the  Commissioners  to  correct 
the  irregularity. 

Petition  granted.    The  Costs  of  the  Application 
to  be  paid  out  of  the  Estate. 


M9 
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GARSTIN  v.  ASPLIN  and  another. 

27  th  November.  JoNJS  JSP  LIN  being  owner  and  in  possession 
Injunction  to  of  a  Mansion-house  and  Land  in  Essex,  and  also  of  the 
restrain  Sheriff  Household  Goods,  Furniture  and  Effects  in  and  upon 
from  executing  a  ^  gaid  Ho|lse  aad  prealjsefl  ^  being  desirous  to 
J*  ieri  Facias 

against  th  F  'et  ^e  8ame>  an^  *ke  ^l^intifF  being  in  want  of  a  fur* 
niturc  and  J?/*-  nished  House  for  his  residence,  together  with  Land 
fects  of  the  De-    thereto,   the   Plaintiff  and  Asplin    entered   into    and 

fendant  at  Law    signed,  the  following  Agreement: 

which,  with  a 

House  and  Land, 

had  been  let  by         "  Memorandum  of  Agreement  made  the  9th  of  Sep-  . 

him  to  the  Plain-  tember  1815,  between  Jonas  Asplin,  &c.  of  the  one 
tiff,  who  was  in  part,  and  John  Bradstreet  Garstin  of  the  other  part, 
possession,  re-  ^  follows :— The  said  Jonas  Jsplin  agrees  to  let,  and 
Jtued.  tke  ^  jQfm  Bradstreet  Garstin1  agrees  to  take,  the 

House  and  Premises  called  Little  Wakering  Hall,  in 
the  County  of  Essex,  on  the  following  terms,  for  three 
years,  from  die  24th  of  August  last.  The  Rent  for  the 
House,  Garden,  Coach-house  and  Stable  to  be  one 
hundred  and  fifty  Pounds,  payable  half-yearly,  on  the 
24th  of  February  and  24th  of  August;  the  Landlord  to 
pay  all  taxes  and  rates  whatsoever,  except  the  window- 
tax,  which  is  to  be  paid  by  the  Tenant  The  Rent  for 
the  Orchard  to  be  twelve  Guineas  per  annum,  payable 
as  above.  The  Rent  for  the  Organ  to  be  twelve  Pounds 
per  annum,  and  the  Organ  to  be  kept  in  the  same  state 
of  repair  it  now  is.  Such  part  of  the  Meadow  as  shall 
be  occupied  by  the  said  John  Bradstreet  Garstin,  to  be 
hurdled  off  from  the  vest,  at  his  expense;  and  the  rent 
to  be  at  the  rate  of  six  Pounds  per  acre.  A  Room  in 
the  House  to  be  always  reserved  for  the  man-servant 
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(of  the  Landlord)  and  his  wife;  accommodation  to  be 
also  reserved  for  the  Lord  of  the  Manor,  Sir  John  Tyrel, 
his  Steward,  and  a  Friend,  with  a  Bed  for  each  of  them, 
on  the  Court-day  in  Trinity-week  in  each  year.  The 
Furniture  now  iqthe  House,  and  included  in  the  Inven- 
tory hereto  annexed,  to  be  delivered  up,  m  good  order, 
at  the  expiration  of  the  term  ;  the  House  to  be  kept  in 
good  repair,  and  the  outside  to  be  whitewashed  once 
in  each  year,  at  the  Tenant's  expense ;  the  Garden  to 
be  kept  in  good  orfler,  and  none  of  the  Trees  to  be  cut 
down  without  the  Landlord's  permission.  No  part  of 
the  Premises  to  be  under-let  without  the  like  permis- 
sion.   To  all  which  both  Parties  agree." 
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Garstin  entered  into  possession  of  the  Mansion-house 
and  Premises,  together  with  the  Household  Goods* 
Furniture  and  Effects,  pursuant  to  the  tenqs  of  the 
Agreement,  and  continued  in  the  possession  thereof. 


Charles  AspUn,  Brother  of  the  Defendant,  Jonas 
Asplin,  entered  up  a  Judgment  against  Jonas  Asplin, 
upon  a  Warrant  of  Attorney,  and  obtained  a  Writ  of 
Fieri  Facias  against  the  Goods  and  Chattels  of  Jonas 
Asplin,  to  levy  the  money  for  which  the  Judgment  was 
obtained,  directed  to  the  Defendant  Walfard,  the  Sheriff  of 
the  County  of  Essex ;  and  the  Sheriff  issued  his  Warrant 
thereon,  and  the  Household  Goods,  Furniture  and 
Effects  in  and  upon  the  Premises  were,  on  the  33d 
November  1815,  seized  and  taken  under  such  Writ  of 
Execution  and  Warrant,  as  the  Goods  and  Chattels  of 
Jonas  Asplin,  notwithstanding  the  said  Lease  or  Agree- 
ment, and  notwithstanding  Plaintiff  wps  in  the  actual 
possession  of  the  Household  Goods,  Furniture  and 
other  Effects,  under  the  said  Lease  or  Agreement,  and 

14 
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threatened  to  sell  and  dispose  of  the  Household  Goods, 
Furniture  and  Effects, 

The  Bill  which  was  filed  against  Charles  Asplin  and 
Walford,  the  Sheriff  of  Essex,  stating  these  facts, 
prayed,  that  the  Defendants  might  be  restrained  by  In* 
junction,  from  removing  or  selling  the  said  Household 
Furniture,  Goods  and  other  Effects,  or  any  part  thereof, 
during  the  remainder  of  the  said  term  so  agreed  to  be 
demised  to  the  Plaintiff. 


.   The  facts  stated  in  the  Bill  were  verified  by  Affi- 
davit. 

Mr.  Roupell  moved  for  an  Injunction,  assimilating 
this  Case,  to  Cases  of  Waste,  where  the  Court  inter- 
fered to  prevent  irreparable  mischief. 

The  Vice-Chancellor: — 
This  is  a  legal  contract  for  a  Ready  Furnished 
House,  and  Land,  and  the  party  has  a  Possessory 
Right.  If  his  Possession  is  intruded  upon,  he  has  a 
Remedy  at  Law.  *  The  Sheriff  has  no  right  to  seize. 
If  he  does  seize,  it  may  be  very  injurious  to  the  Plain- 
tiff, and  it  is  to  be  regretted ;  but  this  Court  cannot 
interfere  where  there  is  a  Legal  Remedy.  The  Right 
to  take  in  Execution  is  a  Question  of  Law.  Injunc- 
tions'would  be  applied  for  every  day,  where  Executions 
were  improperly  issued,  if  the  Court  were  to  assume  a 
Jurisdiction  in  such  Cases.  There  is  no  Instance  of  stop- 
ping a  Proceeding  at  Law  under  such  Circumstances.  . 


Injunction  Refused. 
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THIS  was  a  Bill,  praying,  for  the  specific  performance  ^prqfr  Pw- 

of  a  Purchase  Agreement ;  and  that  if  the  Defendant  f^™"  °f  « 

wss  not  bound  to  take  a  part  of  the  purchased  Estate,        M    J    f*** 

*^  r  ment  refused,  no 

called  Cole  Nash,  then  that  it  might  be  ascertained  how  g00^  T^e  ^. 

much  ought  to   be  allowed  the  Defendant  by  way  of  made  to  a  part  of 

deduction  out  of  the  Purchase-money  in  respect  of  theEstate,  which 

such  Premises,  and  allowed  him  accordingly.  thoughverysmaU 

in  proportion  to 

•  The  Plaintiffs  being  seized  in  Fee,  in  right  of  their  ^  purchase 
Wives,  of  a  Mansion-house  and  Premises,  called  Nash  was  essential  to 
Court }  situated  in  Kent,  consisting  of  upwards  of  700  its  enjoyment ; 
Acres,  advertised  to  sell  the  same  in  Three  Lots,  by  **d  *he  Defend- 
Auction,  on  the  16th  October  1811;  but  before  any  **,wk>waikt 
Sale,    the  Plaintiffs  agreed,    by  private  contract,   to  ^g^^ 
sell  the  Estate  to  the  Defendant  Grueber.     The  Pur-  turned  out  b*  the 
chase  Agreement  signed  by  the  Parties,  was  as  follows:    Plaintiffs. 

"Agreement  made  the  15th  October  1811,  between 
Sir  Edward  Knatchbull,  of  Merekam  Hatch,  Kent,  Bart, 
and  Dame  Mary  his  Wife ;  Henry  Curson  of  Water* 
perry,  Oxfordshire,  Esquire,  and  Bridges  his  Wife; 
George  de  Biliinghurst,  of  Bulstrode-street,  Middlesex, 
Esquire,  and  Ann  his  Wife;  and  Henry  Michael  Goold, 
of  Hawkesworth  Hall,  Yorkshire,  and  Eleanor  his 
Wife,  of  the  one  Part ;  and  Stephen  Henry  Grueber,  of 
Coleman-atreet,  London,  Tea-dealer,  of  the  other  Part; 
as  follows :  That  the  said  Sir  Edward  Knatchbull  and 
other  Parties  of  the  first  Part  have  sold  by  private  Con* 
tract  to  the  said  S.  H.  Grueber,  for  52,000  /•  and  the 
said  &  H.  Grueber  hath  agreed  to  purchase  for  that 


154 


1815. 


Knatchbull, 
Bart. 

Grueber. 


CASES  IN  CHANCERY. 

sum  the  Fee-Simple  of  Estates  of  the  late  Mr.  Hawkins, 
advertised  to  be  sold  by  Auction  at  Fevenham  on  the 
16th  Instant,  in  Three  Lots,  including  the  Timber  and 
Underwood,  free  from  all  Incumbrances,  except  the 
Quit  Rents  and  Reliefs,  the  Land  Tax,  the  existing  Lease 
of  Stone  Stile  Farm,  and  to  the  other  Incumbrances  set 
forth  in  the  printed  Particulars  of  the  Sale.  That  the 
said  Stephen  Henry  Grueber  shall  pay  Mr.  John  Hum- 
phries, of  14,  Clemen  tVinn  London,  the  Agent  of  the 
Vendors,  on  the  execution  of  this  Agreement,  as  and  by 
way  of  Deposit  the  sum  of  5,000/.  to  be  paid  to  the 
Vendors  on  the  Title  being  approved  of;  the  sum  of 
13,300/.  to  the  Vendors  on  the  1st  day  of  February 
next;  the  further  sum  of  17,300/.  to  the  Vendors  on  the 
1st  day  of  August  next;  and  the  sum  of  17,400/. 
being  the  remainder  of  the  said  sum  of  59/300/.  on  the 
29th  day  of  September  next,  with  Interest  upon  the 
unpaid  Instalments  from  the  date  of  this  Agreement, 
until  paid,  after  the  rate  of  5/.  per  cent,  per  annum* 
That  Stephen  H.  Grueber  shall  have  immediate  posses* 
sion  of  the  Mansion-house,  Gardens,  and  back  Orchard 
at  Nash;  and  also  of  the  Woodland  and  Marsh  Land 
on  hand,  and  shall  receive  the  Rents  of  Stone  Stile 
Farm,  and  of  the  Farm  at  Nash,  and  other  parts  of  the 
Estates  which  are  let,  from  Michaelmafr-day  last,  to 
which  time  all  Outgoings  shall  be  paid  by  the  Vendors; 
but  the  said  Vendors  shall  retain  Possession  of  the 
Title  Deeds,  until  the  above  Consideration-money  and 
Interest  shall  be  fully  paid,  and  the  Purchase  com- 
pleted; and  in  the  mean  time  the  unpaid  part,  of  the 
Consideration-money  shall  stand  charged  and  secured 
upon  the  said  Estate;  that  taking  the  Possession  and 
Reoeipt  of  the  Rents  shall  not  be  considered  as  on  ac* 
eeptance  of  the  Title;  but  the  said  S.  H.  Grueber  shall 
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notwithstanding  have  a  good  and  marketable  Title 
made  out  to  him.  That  the  Vendors  shall,  at  their 
«xpen*e,  forthwith  furnish  to  the  said  8.  H.  Gmeber, 
an  Abstract  of  the  Title  to  the  Baid  Estates,  and  make 
out  a  good  and  marketable  Title  to  the  same,  free  from 
Incumbrances  as  aforesaid;  and  this  Agreement  shall, 
on  or  before  the  ist  day  of  February  next,  be  carried 
into  execution  by  snoh  Conveyances  and  Assurances  as 
shall  be  advised  by  and  on  behalf  of  the  said  S.  H. 
Grueber,  and  such  part  of  the  Purchase-money  as  shall 
remain  unpaid  shall  be  secured,  according  to  the  Intent 
of  this  Agreement,  in  such  manner  as  shall  be  advised 
and  approved  by  Charles  Boiler,  of  Lincoln's- inn,  on 
the  part  of  the  said  Vendors,  and  by  George  Cooke,  of 
the  Temple,  on  the  part  of  the  said  8.  H.  Grueber :  That 
the  expenses  of  all  Fines  and  Recoveries,  if  any  neces- 
sary, and  the  making  out  the  Title,  and  such  other 
expenses  as  are  usually  paid  by  the  Vendors  upon  Sale 
by  private  Contract,  shall  be  borne  by  the  Vendors ; 
and  the  Expenses  of  the  Conveyances,  and  of  such  other 
Deeds  as  shall  be  deemed  necessary  for  securing  the 
Payment  of  the  said  Instalments,  shall  be  borne  by  the 
said  &  H.  Grueber.  That  the  said  8.  H.  Gmeber  shall, 
if  be  thinks  proper,  have  the  Furniture  and  Fixtures  in 
and  about  the  Mansion-house,  upon  paying  for  the 
same*  according  to  valuation  in  the  usual  way,  ♦other- 
wise the  said  Furniture  and  Fixtures  shall  be  forthwith 
removed  from  the  said  Premises :  That  the  Sale  of  the 
aforesaid  Estates  shdll  take  place  as  advertised;  but  the 
same  shall  be  bought  in  on  die  part  of  the  Vendors;  and 
if  any  part  is  sold,  stoch  Sale  shall  be  on  the  account, 
and  at  the  nk,  of  the  said  8.  H.  Grueber,  as  well  in 
respect  of  the  said  Auction  Duty  (if  any  shall  be  incur- 
red), as  hi  all  other  respects,  except  with  regard  to  the 
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Expenses  already  incurred  by  advertising, by  Catalogue!, 
and  for  the  Commission  of  the  Auctioneer ;  and  if  by 
any  accident  or  oversight  the  Auction  Duty  for  what  is 
bought  in  shall  become  payable,  it  shall  be  referred  to 
two  Persons,  one  to  be  chosen  by  the  Vendors,  and  the 
other  by  the  said  S.  H.  GrUeber,  to  consider  and  decide 
by  whom  the  said  Auction  Duty  shall  be  borne,  whether 
by  the  Vendors  or  the  said  S.  H.  Grueber ;  and  in  case 
they  differ,  the  said  Arbitrators  shall  choose  atf  Umpire, 
whose  decision  shall  be  final.  And  that  upon  the  deli- 
vering up  of  Nash  Farm  by  the  present  Occupier,  who 
is  Tenant  at  Will,  such  pari  of  the  Stock  and  Crop  as 
is  usually  taken  by  Landlords,  shall  be  taken  by  the 
said  5.  H.  Grueberf  at  a  Valuation,  according  to  the 
custom  of  the  Country.  That  if  the  said  S.  H.  Grueber 
shall  neglect  or  fail  in  the  above  Agreement,  the  said 
Deposit  of  5,000/.  shall  be  forfeited,  and  the  Vendors 
be  at  liberty  to  re-sell  the  said  Estate,  either  by  private 
Contract  or  public  Auction,  and  the  Deficiency  of  the 
aforesaid  sum  of  52,000/.  on  such  Sale  (if  any),  toge- 
ther with  all  Charges  attending  the  same,  shall  be  made 
good  by  the  said  S.  H.  Grueber.  That  in  case  the  said 
S.  H.  Grueber  shall  sell  either  of  the  said  Lots  at  the 
present  Auction,  the  Auctioneer's  Commission  on  such 
Lot  or  Lots  shall  be  paid  by  him,  the  said  Stephen 
Henry  Grueber,  and  in  that  case,  the  said  Vendors 
hereby  agree  to  convey  such  Lot  or  Lots  to  the  said 
Stephen  Henry  Grueber,  or  the  Purchaser  or  Purchasers, 
on  Payment  to  the  Parties  of  the  first  part  of  the  Sam 
or  Sums  of  Money  for  which  the  same  shall  be  so  sold, 
in  Payment  pro  tantp  of  the  aforesaid  Instalments. 
That  the  said  Vendors  shall  join  in  all  such  Notices  to 
quit,  or  to  repair,  as  shall  be  required  by  the  said 
Stephen  Henry  Grueber  to  be  given  to  the  Tenants  of 
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the  said  Estate  :   As  Witness  the  Hands  of  the  above- 
named  Parties,  the  day  and  year  first  above  written." 

The  purchased  Estates  were  afterwards,  in  pursuance 
of  the  Agreement,  put  up  to  Sale  in  Three  Lots : — the  first 
Lot  comprised  the  Mansion-house,  called  Nash  Court, 
with  314  Acres  ;  the  second  Lot  comprised  the  Manor 
Farm,  called  Stone  Stile  Farm,  and  sundry  Woods, 
containing  in  the  whole,  307  Acres;  the  third  Lot 
consisted  of  95  Acres  of  Meadow  Land.  34,000/.  was 
bid  for  Lot  1,  but  the  Defendant  bought  it  in.  Lot  2 
was  sold  to  James  Wildman  for  10,550/.  the  Timber 
and  Underwood  to  be  taken  at  a  Valuation,  and  was 
afterwards  valued  at  1,350/.  There  was  a  Bidding  of 
7,500/.  for  Lot  3,  but  that  also  was  bought  in  by  the 
Defendant. 

On  the  18th  October  1811,  the  Defendant  paid  to 
the  Agent  of  the  Plaintiffs  a  Deposit  of  5,000/.  and 
immediately,  by  the  authority  of  Knatchbull,  entered 
into  the  Possession  of  the  Mansion-house  and  Gardens, 
but  not  by  way  of  Residence. 

After  seyeraT  Applications  on  the  pari  of  the  Defend- 
ant, some  of  the  Abstracts  of  Title  were  delivered 
to  him  on  the  26th  December  1811;  the  remaining 
Abstracts  were  not  sent  to  the  Defendant  until 
the  24th  April  1812.  Previous  to  this  time,  Grueber 
caused  Notices  to  quit  to  be  signed  by  Sir  Edward 
Knatchbull,  to  be  served  on  the  different  Tenants  of  the 
Premises  comprised  in  Lots  1  and  3,  it  being  doubtful 
whether  they  had  been  served  with  proper  Notices. 

Some  delay  took  place  in  obtaining  Opinions  upon 
the  Abstracts,  and  an  Opinion  was  given  on  the  15th 
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May  1812,  that  there  wtp  not  a  good  Title  to  C*le 
Nash,  a  part  of  the  Estate,  consisting  of  not  quite  12 
Acress,  unless  certain  queries  and  observations  were 
satisfactorily  answered.  The  Agent  for .  the  Plaintiffs 
endeavoured  to  obviate  the  objections  to  the  Title,  but 
his  answers  were  not  considered  as  satisfactory ;  and  on 
the  13th  June  1812,  he  wrote  to  the  Defendant's  Agents, 
saying,  he  was  unable  to  throw  any  further  light  on  the 
Title. 


On  the  29th  July  1812  after  a  consultation  between 
Mr.  Butler  and  Mr.  Cooke,  one  of  the  Plaintiffs  caused 
a  Letter  to  be  written  to  the  Defendant,  saying,  "  We 
have  had  a  Consultation  at  Mr-  Butler's  Chambers  this 
morning,  and  both  he  and  Mr.  Cooke,  are  decidedly 
of  opinion,  that  the  Title  to  Cole  Nash  is  irremediably 
bad,  or  at  least,  it  is  absolutely  bad,  unless  further 
inquiries  are  made,  and  the  result  of  these  inquiries 
should  turn  out  favourable.  The  parties  think  it  would 
be  extremely  imprudent,  as  well  as  a  useless  loss  of 
time,  to  institute  any  further  inquiry,  and  propose,  with 
a  view  to  the  speedy  completion  of  the  purchase,  that 
they  should  either  indemnify  you,  or  take  Cole  Nash 
back  at  a  fair  Valuation,  or  relieve  you  altogether  from 
the  Purchase,  which  ever  of  these  proposals  is  most 
acceptable  to  you."  In  consequence  of  this  Letter,  it 
was  proposed,  on  the  part  of  the  Defendant,  that  pend- 
ing inquiries,  at  to  Cole  Nash,  Wildtnan's  Purchase  of 
Lot  2,  should  be  suspended  for  twelve  months;  and  if 
the  Title  was  not  cleared  within  that  time,  to  take  the 
Title  upon  absolute  Covenants.  The  Plaintiffs  deter- 
mined, that  the  Purchase  of  Lot  2,  should  stand  still, 
till  a  final  Determination  was  made  by  the  Defendant, 
whether  he  would  take  the  Estate.     The  Defendant 
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afterwards,   by  a  Letter  of.  bis  Agents,  dated  the  7th  1815. 

August  181 2,  stated  he  had  no  objection  to  Wildman9* 
Purchase  proceeding,  without  prejudice  to  the  Title  of   Kna*chbu*** 
the  other  parts  of  the  Estate,  and  consented  to  his  De-  v> 

posit  of  5,000/.  being  appropriated  in  any  way  that  Grukbkiu 
suited  the  convenience  of  the  Plaintiffs ;  and  that  he  was 
willing  to  advance  part  of  his  Purchase-money;  and 
was  desirous  of  completing  the  Purchase ;  and  that,  if 
after  diligent  inquiries  had  been  made,  in  order  to  per- 
fect the  Title,  the  result  should  not  be  favourable,  he 
would  then  be  willing  to  take  such  Title  to  Cole  Nash 
as  the  Proprietors  would  be  able  to  give  him,  upon 
having  absolute  Covenants  and  a  Compensation.  Lot  2 
was  afterwards  conveyed  to  Wildman  in  Fee,  and  the 
Plaintiffs  received  the  Purchase-money.  On  the  10th 
August  181 2,  Humphries,  the  Plaintiffs  Agent,  wrote 
to  the  Defendant's  Agents,  mentioning  some  further 
inquiries  as  to  the  Title  of  a  Mr.  Tappenden,  of  Pe- 
tersham, and  enclosing  his  Letter;  and  on  the  19th 
August  1812,  he  again  wrote  to  the  Defendant's  Agents, 
urging  the  completion  of  the  Purchase. 

On  the  26th  September  1 8 1 2,  the  Defendant's  Agents, 
by  a  Letter  to  Humphries  of  that  date,  observed,  that 
Defendant  '/expects  the  Vendor  to  make  him  out  a  good 
Title,  and  upon  this  being  done  he  is  ready  to  com- 
plete his  Purchase." 

On  the  5th  of  October  1812,  Humphries  wrote  to  the 
Defendant's  Agents,  saying,  that  he  had  been  directed 
to  tender  Mr.  Grueber  his  Deposit,  with  Interest,  and 
to  demand  from  him  that  part  of  the  Estate  of  which 
he  was  in  possession,  and  that  he  should  attend  at 
Gruebtr's  house  for  that  purpose.    The  Tender  was 
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accordingly  made,  bat  Grueber  refused  to  accept  the 
Money* 

On  the  1 2th  of  October  1 8i  2,  one  Rutton  was  directed 
by  the  Vendors,  who  gave  him  a  written  indemnity,  to 
drive  Grueber9*  Live  Stock  off  the  Premises  into  the 
Farm  Yard,  lock  the  Gates,  and  turn  him  out  of  pos- 
session of  Nash  Court  Farm.  This  Stock  and  the  Crop, 
on  the  faith  of  the  Contract  being  completed,  had  been, 
from  necessity,  purchased  by  Grueber  in  July  1812, 
of  Rutton,  who  occupied  the  Farm  called  Nash  Court 
Farm,  comprising  the  greater  part  of  Lot  1,  for  5,500/. 
and,  as  it  appeared,  with  the  privity  of  Sir  E.KnatchbuU. 
Rutton  was  only  a  Tenant  at  Will,  and  had  notice  to 
quit  at  Michaelmas  1S12.  Orders  also  were  given  to 
the  Tenants  who  rented  part  of  Lots  1  and  3,  not  to 
pay  their  Rents  to  the  Defendant. 

On  the  14th  of  October,  an  Interview  took  place 
between  the  Plaintiffs  and  Defendant's  Agents;  and  a 
proposal  was  made  by  the  Defendant's  Agent,  that  if  on 
the  25th  March  1813,  the  Title  was  not  cleared  up, 
there  should  be  a  Reference  to  Mr.  Butler  and  Mr. 
Cooke,  upon  what  Indemnity  or  Compensation  Grueber 
should  take  the  twelve  acres,  if  he  determined  to  take 
them ;  and  if  he  wished  to  decline  his  Purchase  altoge- 
ther by  reason  of  the  twelve  acres,  it  should  he  referred 
to  the  same  Gentlemen,  Whether  he  was  not  hound  to 
complete  the  remainder  of  his  Purchase,  the  Vendor 
taking  back  the  twelve  acres  upon  a  Compensation  ?  and 
if  the  Referees  disagreed,  an  Umpire  to  decide.  And 
it  was  agreed,  that  the  Parties  should  have  till  the  18th 
October,  1812,  to  determine  upon  such  Proposal;  aud 
that  in  the  mean  time  the  Stock  should  be  driven  back  on 
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the  Premises;  and  if  such  Proposal  was  not  acceded      »     1815. 
to  by  that  time,  the  turn  out  to  be  considered  as  in  full    ~ 
force.    The  Stock  was  accordingly  driven  back.  Bart. 

The  Plaintiffs  would  not  agree  to  the  Proposal,  Gkvkbbb. 
unless  the  Reference  was  to  take  place  sooner;  and  on 
the  next  day,  the  19th,  the  Stock  was  again  driven 
off  the  Farm.  Some  negotiation  afterwards  took  place 
as  to  the  management  of  Nash  Court  Farm,  but  nothing 
was  agreed  upon;  and  the  Farm,  at  a  great  loss,  remained 
uncultivated,  and  the  Defendant  was  obliged,  at  a  dis- 
advantage to  sell  his  Stock. 

On  the  same  19th  of  October  the  Defendant  gave 
notice  to  the  Plaintiffs,  that  they  might  have  Possession 
of  the  Mansion-house  and  Gardens  (the  only  part  of  the 
Estate  left  in  the  Defendant's  possession),  whenever  they 
pleased,  and  Possession  was  accordingly  delivered  up ; 
and  the  Defendant  from  that  time  continued  altogether 
out  of  Possession  of  the  Estate,  except  a  Yard,  in  which 
some  Stacks  were,  purchased  by  the  Defendant  ofliutton. 

On  the  28th  of  October  1812,  Humphries  wrote  to 
the  Defendant's  Agents,  proposing  a  Reference  irame- 
•  diately  of  the  Matters  in  dispute;  and  other  subsequent 
letters  were  sent  to  Grueber,  expressing  a  willingness  to 
deliver  up  the  Possession  of  the  Estate,  if  the  Defendant 
would  complete  his  Contract;  but  after  a  subsequent 
Letter  from  Grueber,  oh  the  2 2d  of  February  18:3,  all 
Treaty  on  the  subject  was  discontinued. 

A  passage  was  read  from  the  Defendant's  Answer,  in 
which  he  admitted,  that  having  it  in  contemplation  to 
sell  the  Marsh  Land  comprised  in  Lot  3,  and  part  of  the 
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Premises  comprised  in  Lot  i,  in  order  to  reduce  hi! 
Purchase;  and  being  desirous  at  the  same  time  of  ascer- 
taining the  value  of  Other  parts  of  Lot  1,  (including 
Cole  Nash),  with  a  view  to  a  more  equal  disposition  of 
his  Property  by  Will,  he  in  the  latter  end  of  March 
1812  gave  orders  to  an  Auctioneer  to  put  up  the  same 
for  Sale ;  but  on  the  representations  of  his  Solicitor  he 
desisted  from  the  Sale ;  and  that  at  the  time  of  such 
proposed  Sale  he  had  not  obtained  an  opinion  upon  the 
Title. 


It  was  also  in  evidence,  that  as  Grueber  was  called 
upon  for  Taxes  in  respect  of  the  Mansion-house,  the 
Furniture  remaining  there,  he  requested  of  the  Plaintiffs 
that  the  same  might  be  removed!  or  that  the  Plaintiffs 
would  pay  the  Taxes  if  it  remained  there;  and  in  con- 
sequence, it  was  afterwards  sold  on  the  6th  July  1812* 

Witnesses  were  examined  on  the  part  of  the  Plain- 
tiffs, to  ascertain  the  locality  of  Cole  Nash,  and  to  show 
that  the  Possession  of  Cole  Nash,  though  a  desirable 
appendage,  was  not  esseutial  to  the  enjoyment  of  the 
Purchase,  Cole  Nash  being  situated  about  sixty  or 
seventy  rods  from  the  Mansion-house,  and  not  within 
the  Inclosure,  nor  forming  part  of  the  Park  or  Paddock 
which  surrounds  it,  but  detached  and  separated  from  it 
by  the  Turnpike-road,  and  not  forming  an  object  of 
sight  or  ornament  to  the  Mansion-house,  or  to  the 
Pleasure  Grounds  and  Walks  in  and  about  the  same,  the 
Land  being  hidden  by  Shrubberies,  and  an  Avenue  of 
Chestnut  Trees.  < 


On  behalf  of  the  Defendants,  witnesses  were  exa- 
mined to  prove  that  Cole  Nash  was  essential,  being 
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nearly  surrounded  by  other  Land*,  part  of  the  Nath 
Estate,  and  contained  Loam  and  Brick-Earth,  which  in 
the  hands  of  a  stranger  would  probably  occasion  a  nui- 
sance. Ration  in  his  evidence  stated,  that  he  had 
driven  off  the  Stock  by  the  Plaintiffs  orders,  as  owners, 
they  having  given  him  notice  to  quit,  and.  Grw&er  then 
standing  in  the  situation  of  Under-tenant  to  him,  aod 
in  order  to  enable  him  to  give  up  Possession  to  the 
Plaintiffs. 


1%. 

1.815. 
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Sir  Samuel  Romilly,  Mr.  Bell,  Mr.  Roupelt, 
for  the  Plaintiffs  :— 
The  Defendant  professes  a  readiness  to  complete 
his  Purchase  if  a  good  Title  can  be  made.  It  is 
admitted  a  good  Title  cannot  be  made  to  Cole  Nash, 
but  we  contend  that  this  is  a  case  for  Compensation,  the 
evidence  showing,  that  these  twelve  acres,  which  are 
a  very  inconsiderable  part  of  the  Estate,  are  not 
essential  to  the  Purchase;  and  supposing  them  essential, 
the  Defendant  has,  by  his  conduct,  precluded  himself 
from  making  the  objection.  The  doctrine  as  to  Com- 
pensation, is  laid  down  by  the  Master  of  the  Rolls  in 
Dyer  v.  Hargrove  («).  The  ancestors  of  the  Plaintiffs 
lived  300  years  upon  the  Estate,  without  feeling  any  in- 
convenience from  the  want  of  these  twelve  acres,  which 
were  only  purchased  in  1788,  by  the  late  owner,  Mr. 
Hawkins.  It  was  the  duty  of  the  Defendant,  when  he 
found  the  Title  irremediable,  to  give  up  the  Estate,  ac- 
cording to  Fordyctx.  Ford(b).  After  the  Defendant 
knew  no  good  Title  could  be  made,  he  suffers  the  Furni- 
ture of  the  Mansion-house  to  be  sold,  to  the  injury  of  the 
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Parties;  he  bays  Stock,  and  does  other  acts,  showing, 
that  though  no  Title  could  be  made  to  Cole  Nash,  be 
yet  adheres  to  the  Purchase,  and  did  not  consider  Colt. 
Nash  as  essential.  It  cannot  be  seen  from  the  Mansion- 
house,  being  sheltered  by  a  wood.  Three  months  after 
the  Abstract  was  delivered,  he  meditated  the  Sale  of 
Cole  Nash,  employed  an  Auctioneer  for  that  purpose, 
and  would  have  put  it  up  to  Sale,. had  he  not  been  dis- 
suaded from  doing  so  by  his  Solicitor.  It  was  clear, 
therefore,  hedid  not  consider  Cole  Nash  as  essential  to 
the  enjoyment ,  of  his  Purchase.  He  never  affects  to 
say,  during  the  Treaty,  it  is  essential,  but  asks  only,  if 
no  good  Title  can  be  made,  for  absolute  Covenants  and 
a  Compensation. .  He  never  considered  Cole  Nash .  as 
essential  until  he  put  in  his  Answer.  The  objection  as 
to  the  locality  of  Cole  Nash  is  obviated  by  the.  witnes- 
ses, who  clearly  ascertain  its  situation.  The  Purchase 
was  originally  a  favourable  one,  as  proved  by  the  Sale, 
where  2,200/.  more  was  bid  for  the  Estate  than  what 
it  was  purchased  for;  circumstances,  perhaps,  have 
altered  its  value,  and  occasion  his  reluctance  to  com- 
plete the  Purchase.  It  is  impossible  that  the  Plaintiffs 
can  be  put  in  the  same  situation  they  were.  If.  it  is 
referred  to  the  Master  to  see  if  Cole  Nash  is  essential 
to  the  Purchase,  it  should  be  added — regard  being  had 
to  the  conduct  of  the  party. 


Mr.  Hart,  Mr.  Wetherall,  Mr.  Home,  and 
Mr.  Garratt,  for  Defendant : — 
The  Court  will  not  enforce  this  Agreement.  This 
Estate  was  purchased  for  the  residence  of  the.  Defend- 
ant, and  not  with  a  view  to  make  a  Profit  of  it;  and 
Cole  Nash,  situated  as  it  is  represented  to  be,  on  the 
South  Side  of  the  Mansion-house,  and  opposite  the 
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Park  Gate,  is  essential  to  the  enjoyment  of  the  Estate ;  1815. 

but  the  locality  of  Caie  Nash  is  not  clearly' ascertained. 
Suppose  it  to  be  where  it  is  stated  by  the  witnesses,  Kratchbull, 
opposite  the  Mansion-house;  it  might  become  a  great 
nuisance,  if  a  Brick-kiln  were  erected  upon  it,  as  would 
probably  be  the  case  from  the  brick-earth  it  contains, 
if  it  came  into  the  hands  of  a  stranger.  The  conduct 
of  Grueber  cannot  be  considered  as  a  waver  of  his  ob- 
jections, he  having  all  along  asked  for  a  Title.  Besides, 
the  Plaintiffs  have  Themselves  put  an  end  to  the  Con- 
tract by  turning  the  Defendant  out  of  Posession.  This 
is  a  conclusive  Objection  to  the  Plaintiff's  demand  of  a 
Specific  Performance. 


Sir  Samuel  Romilly,  in  Reply  : — 
This  seems  to  be  one  of  those  cases,  so  very  nu* 
merous,  of  a  Speculation  in  the  Purchase  of  Land, 
which  has  failed,  and  the  Defendant,  therefore,  wishes 
to  relinquish  his  Purchase.  There  is  no  Case  where 
the  Court,  in  considering  what  is  essential,  or  on  the 
question  of  Compensation,  has  considered  every  pos- 
sible use  to  which  the  Land  may  in  future  be  applied. 
Where  is  that  to  end  ?  In  all  Land,  for  instance,  it  is 
possible,* there  may  be  a  Coal  Mine,  which  would  prove 
a  nuisance.  It  is  to  be  hoped  the  Court  will  not  make 
such  a  Precedent 


The  Vice-Chancellor, 
After  minutely  stating  all  the  facts  of  the  Case,  pro- 
ceeded to  observe, — The  first  objection  to  the  prayer  of 
this  Bill  is,  that  no  Title  can  be  made  to  that  part  of 
the  Estate  called  Cole  Nash.  This  is  admitted ;  and 
that  no  reference  to  the  Master  is  necessary  on  that 
point.    Degrees  of  Title,  the  probability,  more  or  less, 
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of  Atiy  Claimant  of  the  Estate  appearing,  are  not  cod- 
'  w  '  sidexed  in  these  cases.  In  answer  to  this  objection  of 
Rsatchbull,  want  df  yiile,  it  is  said,  that  Cole  Nash,  consisting  of 
not  quite  twelve  acres,  bears  so  small  a  proportion  to 
the  rest  of  the  purchased  Estate,  amounting  to  700 
acres,  that  it  is  a  case  for  compensation ;  but  then,  it 
is  replied^  that  the  situation  and  nature  of  Cole  Nash  is 
such  as  not  to  bring  it  within  the  doctrine  as  to  Com* 
pensation ;  it  being  essential  to  the  enjoyment  of  the 
Purchase. 


0. 

Gat7E*EA. 


At  Law,  it  is  clear,  the  Plaintiff  could  not  enforce  the 
Contract ;  the  Law  knows  nothing  of  Compensation ; 
but  in  Equity  a  different  Rule  has  prevailed  (whe- 
ther wisely  or  not,  it  is  now  too  late  to  consider,) 
and  the  Court  will  relieve,  where  Compensation  can  be 
made.  Is  this  then  a  Case  falling  within  that  doctrine  ? 
Many  Witnesses  produced  on  the  part  of  the  Plain- 
tiffs, long  acquainted  with  the  Estate,  consider  the  pos- 
session of  Cole  Nash  as  not  essential  to  the  enjoyment 
<5f  this  Estate.  On  the  other  hand,  Witnesses  on  the 
part  of  the  Defendant  swear  that  the  possession  of  Cole 
Nash  is  essential ;  and  that  the  Land,  instead  of  being 
ornamental  to  the  Premises,  as  it  is  at  present,  may  in 
other  haiicta  become  a  Nuisance;  it  containing  loam 
and  brick-earth;  and  that  any  person  buying  these 
twelve  acres  with  a  view  to  profit,  might  render  them 
worth  5,000  /.  Brick-kilns,  and  a  row  of  Houses,  might 
be  built  on  the  Land,  which  would  prove  a  nuisance. 
Under  these  circumstances,  the  Defendant  insists  this 
is  not  a  case  for  Compensation.  There  is  no  denial 
that  Cole  Nash  contains  brick-earth. 


There  is  great  difficulty  in  applying  die  doctrine  of 
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Compensation  to  a  reluctant  Purchaser.  There  is  no 
standard  bj  which  to  ascertain  what  is  essential  to  a 
Purchaser.  The  motives  for  purchasing  Real  Property 
are  very  different  in  different  persons.  Tastes,  opinions, 
qges,  create  different  views.  Some  particularity,  some 
whim,  may  have  induced  him  to  purchase.  What  is 
desirable  to  one  is  not  so  to  another.  One  wants  a 
Wood  for  Game— another  desires  it  only  as  a  beautiful 
object;  one  looks  only  to  Agriculture — another  dis« 
likes  Tithes ;  it  therefore  seems  a  little  arbitrary  to  insist 
on  a  party  taking  compensation.  Why  am  I  bound 
to  take  what  I  did  not  mean  to  buy  ?  You  say  you  will 
give  me  compensation ;  but  who  is  to  judge  of  the  com- 
pensation ?  Can  you  be  sure  it  is  a  compensation  ?  It 
is  a  difficult  thing  for  a  Master  to  ascertain  what  is 
essential  to  the  enjoyment  of  the  Estate,  and  what  19 
<a  proper  compensation.  It  is  as  difficult  for  the  Court 
to  decide,  if,  having  all  the  data  before  it,  it  decides,  as 
it  is  then  proper  to  do,  without  sending  it  to  the  Master. 
Are  you  to  look  at  the  Land  in  its  present  state,  or  to 
consider  in  what  state  it  may  be  in  future  ?  If  the  latter, 
some  possible  nuisance  may,  in  every  case,  be  suggested. 
In  these  cases,  I  admit,  difficulties  must  not  be  founded 
on  speculative  conjectures  of  what  may  never  take 
•  place ;  but  in  this  case,  the  most  profitable  and  most 
probable  use  of  this  Land  by  a  Purchaser,  who  was 
not  the  Owner  of  this  Estate,  would  be  to  apply  it  to 
building  purposes ;  it  is  a  purpose  best  adapted  to  the 
Land,  and  a  Purchaser  must  forego  his  interest  who 
did  not  so  apply  it.  The  nuisance  here  apprehended 
is  not  distant,  fanciful  and  conjectural,  but  strongly 
probable;  not  merely  what  may  happep,  but  what  will 
probably  happen.  '       ' 
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1815.  I*  i*  3**4,  a  Purchaser  should  communicate  his  mo- 

*        v        '     tives  for  purchasing ;  if  so,  the  Vendor  might  enhance 

Knatchbull,    the  price      jt  ig  a|so  ^^  that  the  Defendani»s  ob_ 

jection,  that  these  twelve  acres  are  essential,  was  an 
after-thought.  Suppose  it  was ;  is  a  Court  of  Equity 
to  say,  no  advantage  can  be  taken  of  the  objection  i 
Though  a  Purchaser  may  not  at  first  be  aware  of  the 
essentiality  of  the  Land  to  which  no  Title  can  be  made, 
yet  if  he  afterward  finds  it  is  essential,  is  a  Court 
of  Equity  to  say,  he  shall  not  avail  himself  of  the 
objection  ?  .         .    .  # . 

It  is  then  said,  that  if  the  twelve  acres  be  essential  to 
the  enjoyment  of  this  Estate,  yet  that  the  Defendant 
must  by  his  conduct  be  considered  as  having  waved  the 
Objection ;  and  Fordyce  v.  Ford  is  cited.  In  that  case, 
as  soon  as  the  Abstract  was  delivered,  the  objection  ap- 
peared, and  no  further  inquiry  was  necessary,  and 
therefore  the  conduct  of  the  parties  afterwards  was  con- 
sidered as  a  waver  of  the  objection.  Lord  Eldon  ob- 
serves, upon  that  case,  in  Drewe  v.  Hamon  (c),  "  Upon 
the  conduct  of  the  party  this  may  differ  materially  from 
Fordyce  v.  Ford.  In  that  Case,  only  Seven  Acres  were 
Freehold,  and  all  the  rest  Leasehold  ;  but  the  Abstract 
distinctly  stated  what  was  Freehold,  and  what  was 
Leasehold.  From  the  delivery  of  the  Abstract,  it  was 
perfectly  understood  beyond  dispute,  without  any  ground 
for  inquiry,  that  it  was  Leasehold  unquestionably  and 
irrevocably.  The  Purchaser  receives  the  Abstract ;  treats 
upon  it  with  full  knowledge  up  to,  and  long  after,  the 
day  on  which  the  Contract  was  to  be  performed,  not 
'upon  the  nature  of  the  property,  but  upon  the  Title ; 
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and  the  Master  of  the  Roils  thought  there  was  a  clear 
water.    I  doubt  extremely,  whether  that  will  turn  out 
to  be  the  case  here.    Taking  the  representation  in  the 
conversation  to  be,  that  they  believe  it  to  be  a  modus, 
and  supposing  the  Purchaser  could  have  been  off  the 
bargain  at  that '  moment,  which  is  very  questionable, 
can  it  be  said,  from  what  passed  afterwards,  that  he  can* 
not  now ;  having  contracted  under  this  representation, 
and  learning  no  more  afterwards  than  that  they  con* 
ceive  it  to  be  a  Modus  ?    That  is  not  like  the  repre- 
sentation as  to  the  Leasehold  property,  but  one  re- 
quiring a  reasonable  time  for  inquiry."     In  Halsey 
v.   Grant  (d),    the  late  Chancellor  (e),  reviewing  the 
Authorities,  notices  Fordycc  v.  Ford,  and  adopting  the 
doctrine  in  that  Case,  and  in  Drewe  v.  Corp.(J\  and 
Drewe  v.  Hanson,  says,  that  "  where  one  Party  would 
be  foiled  at  Law,  but  the  other  may  have  the  rea- 
sonable, substantial  effect  of  his  Contract,  Compenr 
sation  shall  be  admitted  ;  not,  where  the  effect  will  be 
to  put  upon  him'  something  Constitutionally  different 
from  that  for  which  he  contracted."    And  in  Stapylton 
v.  Scott  (g),  he  expresses  a  similar  opinion. 

The  received  doctrine  of  the  Court,  therefore,  appears 
to  be,  as  the  Master  of  the  Rolls  expresses  it,  in  Drewe  x. 
Corp,  "  That  where  the  Party  gets  substantially  that  for 
which  he  contracts,  any  small  difference  may  be  remedied 
by  Compensation ;  but  not  when  it  extends  to  tl^wbole 
Estate."  What  is  substantially  that  for  which,* mm 
contracts,  must  always  be  a  very  difficult  que*tipq«  U|;, 

One  objection  made  by  the  Defendant;^,  a^  to'tfte 
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locality  of  Cole  Nash;  bat  that  objection  appears  to  mt 
tmtenaMe ;  and  if  the  Defendant's  case  stood  upon  that 
objection  only,  it  would  be  very  weak;  for  the  evidence 
dearly  fixes  the  situation  of  Cole  Nash. 

.  The  next  question  is,  Whether  the  Defendant  has  by 
his  conduct  precluded  himself  from  insisting  on  a  good 
Title  to  Cole  Nash  ?  It  is  said,  that  by  meditating  a 
•Sale  of  Cole  Nash  he  showed  that  he  did  not  look  upon 
it  as  essential  to  the  enjoyment  of  the  Estate;  but  the 
-Defendant  by  his  Answer,  which,  as  to  this,  has  been 
read  as  Evidence,  says,  that  though  be  put  it  up  to  Sale, 
he  did  it  only  to  ascertain  its  value,  and  not  with  a  view 
of  really  selling  it.  The  ratifying  of  the  Sale  to  fViid- 
man,  purchasing  the  Stock,  and  agreeing  as  to  .the 
employment  of  his  Deposit,  after  he  was  fairly  informed 
by  the  Plaintiffi  Solicitor,  that  the  Title  to  Cole  Nash 
could  not  be  bettered  by  further  Inquiry,  are  not  con- 
clusive circumstances  to  show  he  did  not  consider  Cok 
Nash  as  essential  to  his  purchase,  because  he  is  con- 
stantly asking  for  the  Title  to  Cole  Nash,  and  never 
appears  to  have  lost  sight  of  a  good  Title,  but  from  first 
to  last  insists  upon  it.  The  Title  was  not,  as  in  Fordyce 
v.  Ford,  incurable,  but  might  have  been  rendered  good, 
if  certain  Inquiries  were  satisfactorily  answered;  it 
was  not  absolutely,  but  contingently,  bad.  A  man  by 
going  on  to  treat  does  not  wave  an  objection  he  is 
continually  insisting  upon.  If  nothing  had  been  said 
of  Cole  Nash  after  the  Title  to  it  wis  found  defective, 
the  objection  might  have  been  considered  as  waved; 
but  here  he  is  perpetually  desiring  to  have  a  good  Title. 
This  Case,  therefore,  is  like  Drew*  v.  Hanso*,  where 
further  inquiries  being  insisted  on,  the  objection  was 
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not  considered  as  waved.  A  Treaty  cannot  wave  that 
which  it  treats  about.  There  is  nothing,  therefore,  m 
the  conduct  of  the  Defendant  which  precludes  him 
from  insisting  on  a  Title  to  Cole  Nash.  If  a  man  goes 
on  treating,  and  then  finds  a  particular  piece  of  Land 
to  which  no  Title  can  be  made,  is  essential  to  his  pur-* 
chase,  may  he  not,  notwithstanding  such  Treaty,  insist 
on  the  materiality  of  the  Land  ?  Surely,  in  Justice  and 
common  Sense,  lie  may. 

There  is  another  part  of  this  Case  to  which  no  satis* 
factory  Answer  has  been  given ;  I  mean,  the  conduct 
of  the  Parties  in  turning  the  Defendant  out  of  Posses* 
sion.  The  Vendors  wanting  the  Purchase-money,  and 
the  Defendant  refusing  to  give  up  the  Estate,  but 
insisting  on  a  good  Title,  the  Vendors  take  the  Law 
into  their  own  hands;  they  tender  the  Deposit  of  5000 /. 
with  Interest ;  insist  on  the  Mansion-house  being  de- 
livered up ;  and  finally  authorise  Rutton  (who  is  indem- 
nified) to  turn  him  out.  They  drive  Grueber  to  the 
necessity  of  selling  the  live  and  dead  Stock  be  had 
purchased  in  July,  for  5500/.  on  the  faith  of  the  Con- 
tract being  performed.  It  is  said  that  this  was  done  to 
enable  Rutton  to  give  up  Possession  to  the  Plaintiffs,  but 
that  could  not  be ;  for  the  time  when  it  was  to  be  given 
up,  Michaelmas,  was  past ;  it  was  not  Rutton,  but  the 
Vendors,  that  turned  him  out,  and  indemnified  Rutton. 
This  was  done  to  force  Grueber  to  give  up,  or  complete 
his  Contract  They  afterward  offer  him  Possession 
again ;  but  they  were  not  to  put  him  in  and  out  of 
Possession  as  they  thought  proper.  Having  thus 
rescinded  the  Contract,  are  the  Vendors,  who  can  have 
no  relief  at  Law,  to  come  to  a  Court  of  Equity  to  en- 
force it !  If  this  Contract  were  enforced,  who  is  to  be 
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at  the  loss  occasioned  by  the  sale  of  the  Stock,  and  the 
Knatchbull     neg^ect  °f  *e  I*n&  I    Much  of  the  benefit   which 
Bart  Grueber  looked  forward  to  in  his  Agreement,  was  de- 

stroyed by  this  conduct  in  turning  him  out.  The  Ven- 
dors themselves  put  an  end  to  the  Contract ;  nor  was 
there  any  thing  in  the  subsequent  transactions  to  re- 
vive it. 


G&UBBBR. 


Vendors  ought  always  to  examine  their  Title  before 
they  bring  their  Estate  to  market.  It  is  owing  to  their 
neglect,  in  this  respect,  that  so  many  Suits  are  occa- 
sioned. The  fact,  that  no  complete  Title  could  be  made 
to  Cole  Nash,  should  have  been  stated  on  the  Sale  of 
the  Estate,  and  all  this  controversy  would  then  have 
been  prevented. 

Bill  Dismissed,  without  Costs. 


6th  December. 

Legacy  to 
three  persons  to 
he  paid  as  soon 
as  the  Legatees 
should  arrive  in 
England,  or 
claim  the  same, 
provided  they 
should  arrive  or 
claim  the  same 


BURGESS  v.  ROBINSON  and  BURTON. 

BENJJMIN  BURGESS  died  on  the  29th  Sep- 
tember  181 1,  and  by  his  Will,  dated  29th  June  181 1,  he, 
amongst  other  things,  gave  and  devised  to  the  Defendant 
Robinson  all  that  bis  Freehold  Messuage  or  Tenement, 
&c. ;  and  also,  all  that  his  Leasehold  Messuage,  &c. : 
To  hold  the  same  unto  Henry  Robinson,  bis  Heirs, 
Executors,  Administrators  and  Assigns,  according  to 
the  nature  or  quality  thereof  respectively,  subject  never- 


withm  three  years  after  the  Testator's  death ;  and  if  they  should  not,  part  of 
the  amount  of  the  Legacies  to  go  over.  The  Legatee  over,  claiming  the  Legacy y 
a  Reference  directed  to  the  Master,  to  inquire  whether  the  three  persons  had 
arrived  m  England,  or  claimed  the  Legacy,  within  the  three  years. 
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theless,  and  charged  and  chargeable  to  and  with  the  1815* 

payment  of  the  Legacies  or  Sams  of  200/.  to  each  of 
his  three  Nephews  therfein  named ;  (that  is  to  say,) 
to  his  Nephew  George  Burgess,  the  sum  of  200/.;  to>  robik^h  ^d 
his  Nephew  John  Scott,  the  sum  of  200/. ;  and  to  his  Burton, 
Nephew  William  Scott,  the  sum  of  200/.;  making  toge- 
ther 600/.  the  same  to  be  paid  to  them  respectively  as 
soon  after  his  decease  as  they,  or  either  of  them,  should 
arrive  in  England,  or  claim  the  same,  provided  such 
Claims  should  be  made  within  the  first  three  years  next 
after  his  decease ;  and  if  two  only  of  his  said  Nephew* 
should  arrive  in  England,  or  make  their  Claims  within 
the  times  aforesaid,  each  of  them  should  be  paid  the 
Legacy  or  Sum  of  250/.;  and  if  one  only  of  his  said 
Nephews  should  arrive  in  England,  and  make  his 
Claim  within  the  time  aforesaid,  he  should  be  paid 
400/.;  and  the  Residue  of  the  said  sum  of  600/.,  in 
either  case,  should  be  considered  and  taken  as  part  of 
the  Residue  of  his  Personal  Estate ;  and  if  neither  of 
his  said  three  Nephews  should  arrive  in  England,  or 
claim  their  Legacies  within  the  time  aforesaid,  the  sum 
of  500/*,  part  of  the  said  three  Legacies  or  Sums  so 
given  and  bequeathed  as  aforesaid,  should  sink  into  and 
be  taken  and  considered  as  part  of  his  residuary  per- 
sonal Estate.  And  the  said  Testator,  by  his  Will, 
(after  giving  and  bequeathing  sundry  pecuniary  and 
specific  Legacies,)  gave  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  personal  Estate  and  Effects 
whatever  and  wheresbver,  to  the  Plaintiff,  his  Wife. 

The  Defendants,  Henry  Robinson  and  Thomas  Bur* 
ton,  were  appointed  Executors  of  the  Will, 

The  Testator's  Nephews,  George  Burgess,  John  Scott, 
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1815.  and  William  Scott,  went  to  Sea  as  common  Sailors 
some  years  previous  to  the  decease  of  Benjamin  Bur- 
gess, the  Testator,  and  did  not  appear  in  England,  or 
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Rob  JL  and   claim  the  Legacy. 


The  Plaintiff,  as  residuary  Legatee,  claimed  the 
500/.  but  the  Executors  refuted  to  pay  it  without  the 
Indemnity  of  the  Court,  The  Plaintiff  thereupon  filed 
her  Bill  against  the  Defendants,  stating  these  facts, 
Praying,  That  the  sum  of  500/.  and  Interest,  might  be 
raised  and  paid  by  Sale  or  Mortgage  of  the  whole,  or 
a  competent  part,  of  the  Freehold  and  Leasehold  lands 
and  Premises. 

The  Executors,  by  their  Answer,  admitted  that  no 
claim  of  the  Legacies  bad  been  made ;  and  that  they 
had  advertised  for  the  Nephews,  but  none  of  them  had 
appeared. 

Mr.  Wingfield,  for  Plaintiff. 

Mr.  G.  Wilson,  for  Defendants. 

The  Vice-Chancellor  : — 
The  Question  is,  Whether  the  eveut  has  taken  place 
which  entitles  Mrs.  Burgess  to  the  500/.?  Before  a 
Decree  can  be  made  for  the  payment  of  this  residuary 
bequest,  there  must  be  a  Reference  to  the  Master,  to 
inquire  whether  these  Nephews  arrived  in  England 
within  three  years  after  the  Testator's  death,  of  made 
any  claim  within  that  time.  It  appears  pretty  clearly 
by  the  Answers,  that  no  claim  was  made ;  but  it  may 
turn  out  that  they  arrived  in  England  within  the  three 
years,  though  they  have  not  appeared,  or  claimed  their 
Legacies. 
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HART  v.  ASHTON. 

9th  December. 
THE  Defendant  in  this  Cause  had  appeared,  but  had      Cause  $et  dawn 
not  put  in  au  Answer,  and  the  usual  Process  had  issued  to  obtain  a  De- 
to  compel  an  Answer.  cree  Pro  Con- 

fesso,  advanced 

Mr.  Longley  moved,  That  this  Cause,  which  was  in  the  2>^r>  w 
set  down  in  order  to  obtain  a  Decree  Pro  Con/mo, 
might  be  advanced  in  the  Paper ;  and  observed,  that 
in  Bolton  v.  Glassfbrd,  in  1815,  the  same  thing  was 
done.  In  that  Case  the  Defendant  appeared,  hut  did 
not  put  in  an  Answer,  and  the  usual  Process  issued. 
On  a  Motion  at  the  Rolls,  the  Cause  was  ordered  to  be 
advanced  from  the  bottom,  to  the  head,  of  the  Paper. 
An  Application  was  afterwards  made  to  the  Lord  Chan' 
c$llor  to  set  aside  the  Decree ;  and  one  of  the  grounds 
was,  that  the  Cause  had  been  improperly  advanced  in 
the  Paper ;  but  the  Chancellor,  after  a  conference  with 
the  Master  of  the  Rolls,  over-ruled  the  objection  (n). 

The  Vice-Chancellor  :— r 
On  the  Authority  of  the  case  cited,  You  may  take  on 
Order. 

Motion  granted. 

(a)  Mr.  Bell  said  Mr.  Sha^     vouched  for  the  correctness 
well,  who  were  in  the  Cause, .    of  this  statement. 


176  CASES  IN  CHANCERY. 

1815. 

1        r~~'  COTTEEN  v.  MISSING. 

15th  December. 

A  Settlement  JOHN  MISSING,  late  of  the  Isle  of  Man,  Esq. 
of  "  all  and  sin-  deceased,  on  the  2d  day  of  December  181 1 ,  made  his 
gular  the  two-  Will,  whereby,  after  giving  certain  Legacies,  he  gave 
*T dParts^a  the  rest,  residue  and  remainder  of  his  personal  Estate 
whole  of  my  Pro-  an(*  Effi^*3  to  -^nn  Ij€e  Missing,  and  appointed  the 
ptrty, Goods, Syc.  Defendants,  Richard  William  Missing  and  Joseph  Pads- 
belonging  to  me  don,  Executors  of  his  Will,  who  proved  the  same, 
tn  the  Empire  of  . 

Great  Britain,  The  Tegtator  died  shortiy  after  making  his  Will,  and 
d"  latclvwilUd  *e^  ^nn  *M  Missing  him  surviving,  and  the  Plaintiffs, 
and  devised  unto  Claudius  George  Edwin  Missing,  and  Ann  Moriah  Rest 
me  by  Major  Missing,  the  Children  of  the  said  Testator  by  Ann  Lee 
John  Missing,*  Missing, 
held  to  pass  only 

h  vert  as  'n  ^e  moilth  °^  December  1813,  a  Marriage  was 
then  remained,  *n  contemplation  between  Ann  Lee  Missing  and  the 
and  did  not  ex-  Defendant,  Daniel  Lace,  Esquire,  which  Marriage 
tend  to  such  afterwards  took  place  in  the  month  of  June  1814. 
parts  of  the  pro-  Qn    ^    gd    day    of    December    l8l3>    and    before 

fer*      ,  the  said    Marriage    between   Ann   Lee   Missing  and 

been  spent  pre-  J p  .  s        _ 

vious  to  the  Set-  L>an^-   Lace,   Ann   Lee  Missing    executed   a  Deed, 

tUment.  a»  follows : — "  Know  all  men  by  these  presents,  that 

I,  Ann  Lee  Missing,  of  the  Parish  of  Ballough,  for 

**  '  divers  causes  and  valuable  considerations  to  me  bere- 

ecutors  express- 
ing a  Consent  unto  moving,  but  chiefly  and  especially  for  and  in 
that  a  Sum  qf  consideration  of  the  natural  love  and  affection,  and 
500/.  was  proper  peculiar  regard  which  I  have  and  do  bear  unto 
to  be  given  to  the  my  two  children,  namely,  Claudius  George  Edwin 
au*  £  hand    J^"ttl*    anc*    -^nn   Moriah    Rose    Missing ;    also    in 

held  not  to  amount  to  a  Gift  of  so  much  in  their  hands,  the  Gift  not  being 
perfected  and  carried  into  execution. 
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Consideration  of  five  shillings  British,  to  me  in  hand 
paid,  and  for  and  in  consideration  of  the  Reservations 
and  Conditions  hereinafter  mentioned,  have  given, 
granted,  gifted,  aliened  and  settled,  and  by  these 
presents  do  give,  grant,  alien,  and  for  ever  settle,  unto 
and  upon  my  before-named  Son  and  Daughter,  all  and 
singular  the  two  third  parts  of  all  and  every  the  whole  of 
my  property,  goods,  chattels  and  effects,  of  whatsoever 
denomination,  nature  and  description,  belonging  to  me 
in  the  Empire  of  Great  Britain,  and  in  the  East  Indies, 
lately  willed  and  devised  unto  me  by  Major  John 
Missing,  lately  in  the  parish  of  K.  K.  Michael,  deceased : 
To  have  and  to  hold  unto  my  said  Son  Claudius  George 
Edwin  Missing,  and  my  said  Daughter  Ann  Moriah 
Rose  Missing,  in  equal  and  joint  proportions,  share  and 
share  alike,  the  said  before-named  recited  Premises, 
whether  in  landed  property,  the  Funds,  or  securities 
whatever,  agreeable  to  the  express  purport,  tenor,  and 
meaning  of  the  devise  made  in  my  favour  by  the  said 
Major  John  Missing,  the  Father  of  the  said  Orphans,  in 
and  by  his  said  last  Will  and  Testament,  when  each  of 
them  severally  arrives  at  the  age  of  twenty-one  years. 
And  I,  the  said  Ann  Lee  Missing,  do  hereby  fully  reserve 
to  myself  the  Profits  and  Issues  of  the  hereby  settled  and 
gifted  Premises,  for  and  during  the  time  my  said  Son 
and  Daughter  are  severally  under  the  age  of  twenty-one 
years,  towards  their  education,  maintenance  and  tuition : 
And  I  do  further  direct  and  desire,  that  if  any  of  my 
before-named  Children  shall  happen  to  die  before  such 
Child  arrives  at  the  age  of  twenty-one  years,  the  sur- 
viving Child  shall  enjoy  and  be  entitled  unto  the  de- 
ceased Child's  part  or  proportion  of  the  hereby  granted 
and  gifted  Premises,  as  the  survivor's  indisputable  right 
for  ever:    And  in  case  my  before-named  Son  and 
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Daughter  should  both  happen  to  die  before  they  arrive 
at  the  age  of  twenty-one  years,  then  and  in  that  case, 
and  not  otherwise,  the  whole  of  the  property  hereby 
given  and  devised  shall  revert  unto  and  become  my 
own  absolute  property  for  ever,  any  thing  to  the  con- 
trary notwithstanding :  And  to  the  faithful  performance 
of  all  and  singular  the  before-written  Deed  of  Gift  and 
Settlement,  I,  the  said  Ann  Lee  Missing,  do  hereby 
firmly  bind  and  oblige  myself,  and  my  heirs,  executors, 
administrators  and  assigns,  on  the  penalty  of  10,000/. 
Sterling,  to  be  levied  and  paid  according  to  Law  ;  As 
Witness  my  Subscription  this   2d  day  of  December 

1813." 


Daniel  Lace,  and  Ann  Lee  Lace,  heretofore  Ann  Lee 
Missing,  after  their  said  marriage,  and  on  the  3d  day  of 
May  1815,  executed  a  Deed,  wherein,  after  reciting  the 
Deed  of  the  2nd  day  of  December  1813,  and  that 
Daniel  Lace  and  Ann  his  Wife,  late  Ann  Lee  Missing, 
had  since  intermarried,  and  that  they  were  willing  to 
have  the  matters  contained  in  the  said  Deed  carried 
into  effect :  The  said  Daniel  Lace  did  thereby,  with  the 
consent  and  approbation  of  the  said  Ann  Lee  Lace,  his 
Wife,  fully  and  absolutely  invest  and  empower  the 
Plaintiffs,  Edward  Cotteen  and  Patrick  Townshend 
Lightfoot,  to  proceed  to  the  Trust  and  Management 
of  the  goods,  chattels,  credits,  and  effects,  mentioned 
in  the  said  Deed  of  Gift  or  Settlement,  and  to  exert 
themselves,  as  soon  as  conveniently  might  be,  for  the 
recovery  of  the  said  Property,  so  that  the  same  might 
be  secured  in  the  Isle  of  Man  in  such  manner  as  the 
last-named  Plaintiff  should  think  proper,  or  in  such 
other  mode  or  manner  as  should  appear  to  the  said  last*. 
named  Plaintiff  to  be  most  advantageous  to  the  parties 
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concerned  therein  :  And  the  said  Daniel  Lace,  and  Ann 
Lace,  his  Wife,  did  thereby  fully  empower  the  said 
last-named  Plaintiff  to  make  use  of  such  legal  and 
equitable  means  as  to  them  appeared  most  eligible,  from 
time  to  time,  for  the  recovery  and  management  of  the 
said  Trust-property,  in  conformity  with  the  express 
purport,  tenor,  and  meaning  of  the  said  Deed  of  Gift 
or  Settlement. 
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Richard  Missing  and  Joseph  P addon  did  not,  pre* 
viously  to  the  executing  or  signing  of  the  Indenture 
of  the  2d  December  1813,  account  to  Ann  Lee  Missing, 
afterwards  Ann  Lee  Lace,  for  the  whole  of  the  clear 
residue  of  the  said  Testator  John  Missing'*  personal 
Estate ;  but  the  said  Richard  Missing  and  Joseph 
Paddon,  previously  to  the  said  2d  day  of  December 
1813,  Pa*d  to  Ann  Lee  Missing,  afterwards  Ann  Lee 
Lace,  divers  sums  of  money  on  account,  or  in  respect 
of,  the  clear  residue  of  the  said  John  Missing*  personal 
Estate ;  and  which  sums  of  money  were  not  equal  in 
amount,  or  however  did  not  exceed  in  amount,  one  third 
of  the  clear  residue  of  the  personal  Estate  belonging  to 
the  said  Testator  John  Missing,  at  the  time  of  his 
death,  after  payment  of  his  the  said  Testator  John 
Missing's  funeral  and  testamentary  expenses,  just  debts, 
and  legacies. 


Richard  William  Missing  and  Joseph  Paddon  duly 
accounted  for  and  paid  to  said  Ann  Lee  Lace  all 
Interest  which  accrued  due  upon,  or  in  respect  of,  the 
clear  residue  of  the  said  John  Missing9*  personal  Estate, 
down  to  the  time  of  the  death  of  the  said  Ann  Lee 
Lace* 

N  2 
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The  Bill  which  was  filed  by  Edward  Cotteen  an£, 
Patrick  T.  Lightfoot,  and  the  Cestuis  que  Trust, 
Claudius  George  Edwin  Missing  and  Ann  Moriah  Rose 
Missing,  Infante,  against  Richard  William  Missing 
and  Joseph  P addon }  and  also  Charlotte  Missing,  stated 
the  foregoing  facts;  and  Prayed,  that  it  might  be 
declared  that  the  Plaintiffs,  Claudius  George  Edwin 
Missing,  and  Ann  Moriah  Rose  Missing,  were,  under 
and  by  virtue  of  the  Indenture  of  the  2d  December 
1813,  entitled  to  two  thirds  of  the  clear  residue  of  the 
personal  Estate  and  Effects  of  and  belonging  to  the 
said  Testator,  John  Missing,  at  the  time  of  his  death, 
after  payment  of  his  the  said  Testator  John  Missing* 
Debts,  and  the  Legacies  given  by  his  Will,  &c. 

Richard  William  Missing  and  Joseph  P addon,  by 
their  Answers,  admitted  the  facts  stated  in  the  Bill; 
and  further  stated,  that  the  Defendant,  Charlotte  Missing, 
was  one  of  the  Daughters  of  the  said  Testator ;  and 
that  the  said  Testator  left  the  said  Charlotte  Missing, 
his  Daughter,  without  any  provision,  except  a  Legacy 
of  100/.  which  he  bequeathed  to  her  by  his  said  Will; 
and  that  after  the  death  of  the  said  Testator,  Defendants 
represented  to  the  said  Ann  Lee  Missing,  as  the  truth 
was,  that  the  said  Charlotte  Missing  was  in  distressed 
circumstances,  and  suggested  to  the  said  Ann  Lee 
Missing  the  propriety  of  making  some  allowance  to  the 
said  Charlotte  Missing  out  of  the  property  of  the  said 
Testator ;  and  that  the  said  Ann  Lee  Missing  did  accord- 
ingly consent  to  make  some  such  allowance ;  and  on  or 
about  the  15th  day  of  July  1812,  she  wrote  and  signed, 
and  sent  to  Defendant,  a  letter  which  contained  the 
words,  and  was  in  part,  to  the  purport  and  effect  following: 
(that  is  to  say);  "  As  to  the  money  to  be  allowed  to 
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^Charlotte,  (meaning  thereby  the  said  Charlotte  Missing,)  1 8  j  5 

when  you  ascertain  what  the  Property  is,  whatever  you  *— — »  J 
and  Mr.  Missing  (meaning  thereby  Defendant,  Richard  Cottjkn 
Missing,)  think  right  that  I  should  give  her,  I  shall- abide 
by/'  And  that,  in  answer  to  that  Letter,  the  Defendant, 
Joseph  Paddon,  with  the  concurrence  and  consent  of  the 
other  Defendant,  informed  the  said  Ann  Lee  Missing,  that 
Defendants  thought  it  would  be  proper  for  her  to  give  the 
sum  of  5002.  to  Charlotte  Missing.  And  that  the  said 
Ann  Lee  Missing  afterwards  wrote  and  signed,  and  sent 
to  Defendant,  Joseph  Paddon,  another  Letter,  bearing 
date  the  12th  day  of  August  1812,  which  contained  the 
-  words,  and  was  in  part,  to  the  purport  and  effect  here- 
inafter mentioned  (that  is  to  say) :  "  With  respect  to 
Charlotte,  as  you  and  Mr.  Missing  say  she  ought  to  be 
allowed  500/.,  I  wiU  readSy  consent  to  it;  I  am  willing 
to  do  any  thing  that  is  right"  Their  Answer  further 
stated,  that  the  said  Charlotte  Mining  had  not  imme- 
diate occasion  for  the  said  Allowance,  or  sum  of  506  /. ; 
and  that  the  tame  was  never  actually  appropriated  to 
her,  or  distinguished  from  the  residue  of  the  said  Tes- 
tator's Estate ;  and,  except  as  aforesaid,  no  correspon- 
dence in  respect  thereof  took  place  between  the  said 
Ann  Lee  Missing  and  the  Defendants;  but  that  they  con- 
sidered the  said  sum  of  500/.  as  given,  or  agreed  to  be 
given,  to  the  said  Charlotte  Missing  by  the  said  Ann 
Lee  Missing;  and  submitted  whether  the  said  Charlotte 
Missing  did,  or  did  not,  become  entitled  to  receive  the 
same  as  the  Gift  of  the  said  Ann  Lee  Missing. 

Charlotte  Missing,  by  her  Answer,  insisted  she  was 
entitled  to  receive  the  sum  of  500/.  under  the  circum- 
stances mentioned  in  the  Answer  of  the  Executors,  as 
the  Gift  of  Ann  Lee  Mining,  at  the  time  of  the  date  of 
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the  Letter  of  the  12th  of  August  1812  ;  and  that  such 
Gift  was  not  revoked,  or  made  void,  by  the  execution 
of  the  Deed  of  the  2d  December  i8ijj,  or  by  the  sub- 
sequent marriage  or  death  of  Ann  Let  Lace. 

Sir  Samuel  Romilly,  and  Mr.  Barber,  for  Plaintiffs. 

Mr.  Bell,  for  Defendant,  Charlotte  Missing. 

Mr.  Hart,  and  Mr.  Perkins,  for  the  other  De- 
fendants. 

The  Vice-Chancellob  : — 
Upon  this  Case,  two  Points  arise :    1.  As  to  the  Con- 
struction of  the  Deed  of  1813 ;  and  2.  As  to  the  claim 
of  the  Defendant,  Charlotte  Missing. 

With  respect  to  the  first  point ;  the  Infant  Plaintiffs 
are  undoubtedly  entitled  to  two  thirds  of  some  Property, 
but  of  what  Property  is  the  question.  Whether  it  be 
two  thirds  of  the  Property  of  the  Testator,  after  Debts 
and  Legacies  paid,  existing  at  the  time  of  his  decease, 
or  two  thirds  of  the  Property  of  the  Testator,  which 
was  in  the  hands  of  Mrs.  Missing  at  the  time  of  the 
Settlement  made. 


Mrs.  Missing  must  certainly  have  meant  two  thirds  of 
the  Testator's  Property  in  her  hands  at  the  time  she  exe- 
cuted the  Settlement.  The  words  in  the  Settlement  are, 
"  All  and  singular  the  two  third  parts  of  all  and  every  the 
whole  of  my  Property,  Goods,  Sec.  belonging  to  me  in  the 
Empire  of  Great  Britain  and  the  East  Indies."  If  it 
had  stopt  there,  it  would  have  been  clear  that  the  600/. 
of  the  Property  which  she  had  given  away  and  spent, 
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would  not  have  passed,  because  that  was  no  longer  her 
Property.      Had  it  stopt  there,  it  would  have  passed 
only  two  thirds  of  the  whole  of  her  Property  she  then 
had,  and  not  her  quondam  Property ;  but  then  come  the 
words,  "  lately  willed  and  devised  unto  me  by  Major 
John  Missing"    But  these  words  were  meant  only  to 
restrain  the  latitude  of  the  preceding  words,   not  to 
augment  the  Gift,  and  to  mark  the  particular  Property 
she  meant  to  give.    She  meant  only  to  give  out  of  her 
present  property  derived  from  her  Husband,  and  not 
what  was  spent  and  gone ;  and  it  would  contradict  the 
words  of  the  Gift,  to  make  her  liable  in  a  retrospective 
account,   as  Debtor  to  her  children.    She  sat  down  at 
the  end  of  two  years  after  her  Husband's  death,  to  settle 
two  thirds  of   the  property  which  remained  of   her 
late  Husband.     She  reserves  to  herself  the  Profits  and 
Issues  of  what  she  gives,  during  the  minority  of  her 
Children,  which  shows,  that  ..at  the  tim*>  nf  the  Settle- 
ment she  was  looking  to  her  present,  and  not  to  her 
past,  Property  ;  for  what  Profits  and  Issues  could  there 
be  of  what  was  spent  and  gone.    From  every  part  of 
the  Deed  it  is  clear  she  meant  only  to  dispose  of  two 
thirds  of  (he  then  capital,  which  had  been  unapplied. 
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The  second  Question  arises  upon  the  circumstances 
stated  in  the  Answer  of  the  Executors,  and  insisted 
upon  in  the  Answer  of  Charlotte  Missing,  with  respect 
to  the  500/. 


In  general,  to  entitle  a  Person  to  a  Gift,  it  must  be 
perfected  and  complete,  or  a  Court  of  Equity  will  not 
interfere  to-  compel  a  specific  performance.  If  it  rest  in 
fieri,  and  is  incomplete;  Equity  will  not  interfere*    In 
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Taitv.  Hibbert  (a),  a  Check  given  as  a  bounty  to  a  Party, 
payable  to  Bearer,  and  also  a  promissory  Note,  were 
held  not  to  be  a  sufficient  Gift,  sustainable  in  Equity, 
the  Donor  dying  before  they  were  paid.  In  Antrobus 
v.  Smith  (6),  the  Master  of  the  Rolls  says(c),  «  He 
meant  a  Gift.  He  says  he  assigns  the  Property.  But 
it  was  a  Gift  not  complete.  The  Property  was  not 
transferred  by  the  act.  Could  he  himself  have  been 
compelled  to  give  effect  to  the  Gift  by  making  an  As- 
signment? There  is  no  case  in  which  a  Party  has  been 
compelled  to  perfect  a  Gift,  which  in  the  mode  of  mak- 
ing it  he  has  left  imperfect  There  is  loots  panitenti* 
as  long  as  it  is  incomplete/'  How  is  it  at  Law?  In 
Taylor  v  Lendey  (d),  a  Sum  of  Money  voluntarily  paid 
into  the  hands  of  A.  for  the  benefit  of  a  third  person, 
was  held  to  be  a  countermandable  Gift  so  long  as  it 
remained  in  A/s  hands. 


The  Letters  do  not  amount  to  a  Declaration  of  Trust. 
The  only  case  cited  to  show  that  these  Letters  amounted 
to  a  Declaration  of  Trust,  in  favour  of  Charlotte  Mis- 
sing, is  ex  parte  Dubost  (e),  but  that  case  is  distinguish- 
able. There,  a  Letter  was  written  by  the  Testator  to 
Dubost,  in  Paris,  authorizing  him  to  purchase  in  France 
an  Annuity  ofnool.  for  the  benefit  of  Marie  Genevieve 
Garos,  for  her  life,  and  to  draw  upon  him  for  1,500  /•  on 
account  of  such  Purchase.  Dubost  purchased  the  An- 
nuity, but  the  Lady  being  married,  and  deranged,  the 
Annuity  was  purchased  in  the  name  of  the  Testator. 


(a)  2  Vcs.  Jun.  111. 
(*)  iq  Ves.  39. 

(c)  Ibid.  p.  46. 


(d)  9  East,  p.  49. 

(e)  18  Ves.  140. 
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Afterwards!  on  the  10th  June  1808,  the  Testator  sent  to 
Dubost,  at  his  desire,  a  Power  of  Attorney,  authorizing 
him  to  transfer  to  Marie  Genevieve  Garos  the  Annuity. 
The  Testator  died  in  June  1809,  and  his  death  became 
known  to  Dubost  in  November  1809,  and  in  ignorance 
of  such  death,  on  the  21st  of  October  1809,  Dubost 
acted  upon  the  Power  of  Attorney,  and  transferred  the 
Annuity  to  Marie  Genevieve  Garos.  Upon  these  Facts 
the  Lord  Chancellor  says,  "  It  is  clear  that  this  Court 
will  not  assist  a  Volunteer :  yet,  if  the  Act  is  completed, 
though  voluntary,  the  Court  will  act  upon  it.  It  has 
been  decided,  thai  upon  an  Agreement  to  transfer  Stock, 
this  Court  will  not  interpose :  but  if  the  party  had  de- 
clared himself  to  be  a  Trustee  of  the  Stock ;  it  becomes 
the  property  of  the  Cestui  que  Trust  without  more;  and 
the  Court  will  act  upon  it."  He  further  observes, 
"  Upon  the  Documents  before  me  it  does  appear,  that, 
though  in  one  sense  this  may  be  represented  as  the  Tes- 
tator's personal  Estate,  yet  he  has  committed  to  Writing 
what  seems  to  me  a  sufficient  declaration,  that  he  held 
this  part  of  the  Estate  in  Trust  for  the  Annuitant  "(d) 
In  that  case,  the  Gift  was  complete ;  in  this  it  is  not. 
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To  make  a  complete  Gift,  there  must  not  only  be  a 
clear  intention,  but  the  intention  must  be  executed,  and 
carried  into  effect  In  the  first  Letter  to  the  Execu- 
tors of  the  i$th  July  2812,  she  says, "  As  to  the  Money 
to  be  allowed  to  Charlotte  Missing,  when  you  ascertain 
what  the  Property  is,  whatever  you  and  Mr.  Missing  think 
right  that  I  should  give  her,  1  shall  abide  by."  The 
Gift,  therefore,  was  then  inchoate,  the  quantum  of 
property  not  having  been  ascertained*    In  her  second 


(d)  iS  Ves.p,  159. 
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letter  to  P addon  of  the  12th  August  1812,  she  says, 
u  With  respect  to  Charlotte,  as  you  and  Mr.  Missing 
say  she  ought  to  be  allowed  500/.  I  will  readily  consent 
to  it.  I  am  willing  to  do  any  thing  that  is  right." 
This  Letter  amounted  to  a  declaration  of  the  propriety 
of  giving  her  500/.  and  shows  her  approval  of  a  Gift 
to  that  amount,  but  does  not  give  effect  to  the  Gift,  and 
carry  it  into  execution.  Nothing  is  said  as  to  who  is 
to  pay  the  Money,  or  when  it  is  to  be  paid.  The 
Executors  were  not  warranted  in  paying  it  out  of  the 
Money  in  their  hands.  If  they  had  done  so,  Mrs. 
Missing  might  have  said,  I  meant  to  give  the  Money  on 
Terms  and  Conditions,  as  to  Marriage  and  Age.  No- 
thing is  said  as  to  what  part  of  her  property  this  Money 
was  to  be  raised  out  of;  whether  out  of  the  Money  in 
the  Funds,  or  out  of  the  Estate.  Nothing  is  to  be 
found  in  the  Letters,  but  an  intention  to  give ;  and 
therefore  this  case  widely  differs  from  the  cases  alluded 
to,  where  Acts  were  done  carrying  the  Gift  into  exe- 
cution. Here  the  Gift  was  not  completed.  Supposing 
it  were  any  thing  like  an  authority  to  an  agent,  the 
subsequent  marriage  of  Mrs.  Missing  was  a  revocation 
of  such  Authority;  as  was,  likewise,  her  Death.  This 
was  a  mere  inchoate,  imperfect  Gift,  not  carried  into 
Execution,  and  which  has,  therefore,  failed. 
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COLES  0.  GURNEY,  and  another. 

2*d  November. 

ClLL  filed  against  two  Partners.    One  was  abroad.      Bill  filed  against 

Two  Partners, 

and  one  being 

Mr.  Courtenay  moved,  that  the  Subpana  against  the  abroad,  the  Sub- 

Partner  abroad,  might  be  served  on  the  Partner  at  home,  pama  against 

and  deemed  good  Service,  citing  Carrington  v.  Cantil-  him>  ?*  Motion, 
,     ,  x        .  5    .  '  &  *  permitted  to  be 

Ion  (a),  as  in  point.  served  on  the 

Partner  here. 
The  Vice-Chan celloe  : — 

You  may  take  the  Order,  on  the  Authority  of  the 

Case  in  Bunbury. 

(a)  Bunbury,  p.  107. 


DYOTT  v.  DYOTT. 

12th  December. 

Mr.  Spranger,  on  the  Part  of  the  Defendant,  moved,  s^rityfor 
that  the  Prochein  Amy  of  the  Plaintiff  might  give  Se-  TtJ^  an  *fo' 
curity  for  Costs,  he  haying  gone  abroad  subsequent  to  ^cr  being,  by 
the  filing  of  the  Bill.  mistake,  filed, 

after  theDefend- 

Mr.  Bligh,  contra .—  m  f*f* the 

It  is  too  late  to  apply,  for  since  the  Defendant  knew  P^^^  ^ 
the  Prochein  Amy  was  gone  abroad,  he  has  filed  his  wani  ^  je„ 
Answer.  fore. 


J 


188 


1815. 


Dtott 

v.    . 

Dyott. 


CASES  IN  CHANCERY. 

Mr.  Spranger,  in  Reply: — 
The  Answer  was  sworn,  and  sent  to  the  Clerk  in 
Court,  before  the  Defendant  knew  the  Prochein  Amy 
was  gone  abroad,  but  by  some  mistake,  the  Clerk  in 
Court  kept  it  a  considerable  time  in  his  office,  and  it 
was  not  filed  till  after  the  Defendant  had  notice,  the 
Prochein  Amy  was  gone  abroad;  but  that  step  was 
taken  without  the  knowledge  of  the  Defendant,  who 
supposed  his  Answer  would  be  filed  immediately  after  it 
was  sworn* 

The  Vice-Chancellor: — 
This  is  a  hard  case,  but  the  Practice  of  the  Court 
must  be  adhered  to,  however  harshly  it  ma£  sometimes 
operate. 

If  a  Bill  be  amended  before  the  Answer  is  filed,  though 
after  it  is  sworn,  the  Answer  is  not  sufficient,  as  it  must 
answer  the  Amendments  in  the  Bill.  I  remember  a 
case  of  that  kind,  where  the  Defendant  lived  in  the 
Country,  which  operated  very  severely.  The  Court 
does  not  consider  the  Answer  to  be  such,  till  it  is  filed. 
If  this  Defendant  had  used  his  utmost  diligence,  he 
might  have  prevented  the  filing  of  the  Answer  by  the 
Clerk  in  Court    The  Application  is  too  late. 


Motion  refused. 
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ARMITAGE  v.  WADSWORTH.  l5th  December. 

— ,  Plea,  to  an 

1  HE  Bill  stated,  That  James  Armitage,  of  8cc.  was  in  Ejectment  Bill 

his  life-time,  and  at  the  time  of  his  death,  seised,  or  stating  outstand- 

well  entitled  to  certain  Freehold  Estates  situate,  &c. ;  inS  Leases  and 

and  was  also  seised,  or  entitled  to  divers  other  Estates,  P^ff  re  teJ* 

.  that  there  arc  no 

situate  at  some  other  places  in  England,  or  elsewhere,  5WcA  outstanding 

unknown  to  the  Plaintiff;  and  being  so  seised,  died  Leases,  allowed. 
on  the  26th  June  1812,  Intestate  and  without  Issue, 
leaving  the  Plaintiff,  his  second  Cousin  and  Heir  at 
Law,  him  surviving ;  who,  as  such,  ought  to  have  had 
Possession  of  all  the  said  James  Armit age's  Freehold 
Estates,  and  the  Title  Deeds,  Evidences  and  Writings 
belonging  thereto ;  but,  that  after  his  death,  the  Defen- 
dants, or  some  person  on  their  behalf,  set  up  a  certain 
Paper  Writing  alleged  to  be  the  Will  of  James  Ar- 
mitagty  and  to  be  duly  executed ;  and  entered  into  and 
continue  in  Possession  or  Receipt  of  the  Rents  and 
Profits  of  the  Freehold  Estates  of  the  said  James  Ar- 
mitage,  for  their  benefit,  and  obtained,  and  have  pos- 
session of  the  Title  Deeds,  Evidences  and  Writings 
relating  to. such  Freehold  Estates. 

The  Bill  then  stated,  that  the  Plaintiff  had  discovered 
that  the  pretended  Will  was  never  duly  executed,  the 
said  James  Armitage  being,  at  the  time  when  he  is 
alleged  to  have  executed  the  same,  not  of  sound 
muxd;  and  that  if  the  said  pretended  Will  was  in  fact 
signed  by  him,  the  same  was  fraudulently  procured  to 
be  signed  by  him. 
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The  Bill  then  stated  applications  made  to  the  Defen- 
dant to  account  for  the  Rents  and  Profits  of  the  Estates, 
and  to  deliver  up  to  him  the  Title  Deeds,  &c.  relating 
thereto ;  and  charged  various  Facts  in  support  of  the 
preceding  Statements ;  and  that  all.  the  said  Estates 
having  been  Let  by  James  Armitage  on  unexpired 
Leases,  no  Action  of  Ejectment  could  be  maintained 
by  Plaintiff  against  the  Tenants  of  such  Estates,  until 
the  expiration  of  their  respective  Interests ;  and  that 
he  was  therefore  unable  to  proceed  with  effect  .  at 
Law  to  obtain  Possession  of  such  Real  Estates.  The 
Bill  then  insisted  that  the  Plaintiff  was,  under  the  cir- 
cumstances, entitled  to  Equitable  Relief ;  and  Prayed, 
a  Discovery — an  Issue  Devisavit  vel  non ;  or  that  the 
Plaintiff  might  be  at  liberty  to  proceed  in  Eject- 
ments— a  Receiver — an  Injunction — and  that  the  Title 
Deeds,  &c.  might  be  deposited  with  the  Master  for  safe 
Custody. 


To  this  Bill  the  Defendants  put  in  the  following 
Plea: 


"  The  Defendants,  &c.  for  Plea  unto  said  Bill,  say 
and  aver,  that  James  Armitage  in  Bill  named  was,  at 
the  time  of  his  death,  seised  in  Fee  in  Possession  of 
all  the  Real  Estates  whereof  or  whereto  he  was 
then  seised  or  entitled ;  and  the  Defendants  aver 
that  none  of  said  Real  Estates  of  said  James  Armitage 
were  or  was  let  on  Lease  by  said  James  Armitage 
to  any  Person  or  Persons,  for  any  Term  or  Terms 
of  Years  which  were  or  was  unexpired  at  the  time  of 
the  death  of  the  said  James  Armitage;  all  which 
matters,  &c." 


GASES  IN  CHANCERY, 

Sk  Samuel  Romilly,  and  Mr.  Heald,  in  support 
of  Plea:— 
This  is  an  Ejectment  Bill.  The  only  ground  of  apply- 
ing to  Equity,  in  this  case,  is,  the  suggestion  of  out- 
standing Leases,  which  prevents  the  Plaintiff  proceeding 
by  Ejectment  at  Law ;  but  this  is  expressly  negatived 
by  the  Defendants  Plea.  A  Negative  Plea  is  good{a), 
as  a  Plea,  for  instance,  of  no  Partnership.  In  Hitchins 
v.  Lander,  2  November  1808,  a  negative  Plea,  that 
there  was  no  outstanding  mortgage  term,  was  admitted. 
Title  Deeds  are  not  necessary  to  enable  an  Heir  at  Law 
to  recover ;  he  only  need  show  a  Seisin. 
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Mr.  Hart,  Mr.  Bell,  and  Mr.  Phillimore,  contra?-*- 
The  Bill  seeks  the  delivering  up  of  a  Will  obtained 
by  Fraud,  and  of  Title  Deeds,  &c.  A  Court  of  Equity 
may  order  such  a  Will  to  be  delivered  up;  nor  will  it  first 
direct  an  Issue  Devisavit  vel  non,  unless  the  Defendant 
insists  on  the  validity  of  the  Will.  The  Plea,  admitting 
all  it  does  not  controvert,  must  be  taken  to  "admit  that 
the  Will  was  fraudulently  obtained,  and  that  the  Defen- 
dants have  the  Title  Deeds';  and  therefore  admits  grounds 
of  relief  in  Equity,  and  that  the  Plaintiff  is  entitled 
to  have  the  Will  and  Title  Deeds  delivered  up.  There 
is  an  allegation  in  the  Bill,  that  the  Plaintiff  does  not 
know  where  all  the  Estates  of  the  deceased  were 
situated,  and  no  Answer  is  given  to  the  Inquiry  on  that 
subject.  The  Plea  to  be  effectual,  ought  to  have  stated 
a  new,  substantive,  direct  Fact,  which  shows  that  the 
Plaintiff  is  not  entitled  to  any  of  the  relief  prayed, 
which  is  not  the  case  with  this  Plea.    Graham  v.  Gra- 


ta) Drew  v.  Drew.  2  Ves. 
and  Bea.   161 ;  and  set   on 

this  subject  Jones  v.  Davis, 

n8 


16  Ves.  265.  Evans  v.  Harris, 
a  Ves.  &  Bea.  364. 
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ham,  and  Frewin  v.  Lewis,  Cases  recently  determined, 
but  not  reported,  are  Authorities  in  support  of  this 
Plea. 

Sir  Samuel  Romilly,  in  Reply  :— 
The  Plea  only  admits  facts  for  the  sake  of  argument ; 
and  here  the  Plea  admitting  the  Will  to  be  fraudulently 
obtained,  shows,  by  denying  that  there  are  any  out- 
standing Leases,  that  the  Plaintiff  may  assert  his  rights 
at  Law.  There  are  only  two  cases  in  which  a  Rill  for 
the  delivering  up  of  Title  Deeds  can  be  supported: 
l.  Where  the  Title  is  established  at  Law;  2.  Where 
they  are  necessary  to  establish  a  Title  at  Law.  In  this 
case  the  Deeds  are  not  necessary  to  enable  the  Plaintiff 
to  proceed  at  Law. 

The  Vice-Chan  cellob  : — 
The  first  point  to  be  considered  in  this  Case,  is, 
whether  the  Bill  contains  any  matter  giving  Equitable 
Jurisdiction,  supposing  the  passage  in  the  Bill  relative 
to  outstanding  Leases  were  omitted?  Without  that 
passage,  it  would  be  a  mere  Ejectment  Bill  by  an  Heir 
at  Law  out  of  Possession,  praying  an  Issue,  stating  no 
impediment  to  the  assertion  of  his  right  at  Law,  and 
therefore  not  sustainable.  The  Bill,  it  is  true,  prays 
the  delivery  up  of  Deeds,  and  for  the  safe  custody  of 
them ;  but  it  does  not  state  that  those  Deeds  are  neces- 
sary to  support  his  Title,  or  to  enable  him  to  proceed  at 
Law,  nor  does  he  pray  an  immediate  possession  of 
them. 

A  Bill  will  undoubtedly  lie,  in  many  cases,  for  the 
delivery  up  of  Title  Deeds,  and  it  is  a  very  ancient  and 
important  head  of  Equity.    Lord  Redcsdale  refers  to  a 
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Case  of  that  description  so  early  as  in  the  time  of 
Edward  IV.  (6).  Where  a  Party  is  in  the  Possession  of 
Property  to  which  the  Deeds  relate,  such  a  Bill  may,  in 
some  circumstances,  be  very  proper;  but  where,  as 
Lord  Redesdale  observes,  "  the  Title  to  the  possession 
of  Deeds  and  Writings,  of  which  the  Plaintiff  prays 
Possession,  depends  on  the  validity  of  his  Title  to  the 
property  to  which  they  relate,  and  he  is  not  in  Pos- 
session of  that  property,  and  the  evidence  of  his  Title 
to  it  is  in  his  own  power,  or  does  not  depend  on  the 
production  of  the  Deeds  or  Writings  of  which  he  prays 
the  delivery,  he  must  establish  his  Title  to  the  property 
at  Law  before  he  can  come  into  a  Court  of  Equity  for 
delivery  of  the  Deeds  or  Writings  "(c). 
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The  statement  in  the  Bill,  that  there  are  Estates  un- 
known to  the  Plaintiff,  to  which  he  is  entitled,  and 
praying  a  discovery  of  them,  must  have  been  answered, 
if  the  Bill  were  for  discovery  only ;  but  this  is  not  a 
mere  Bill  of  Discovery,  but  for  Relief  also ;  and  if  the 
Plaintiff  is  not  entitled  to  relief,  he  cannot,  have  a 
Discovery. 


The  Bill  would  have  been  unquestionably  demurrable, 
if  it  had  not  stated  there  were  outstanding  Leases ;  and 
upon  that  single  averment  the  Plaintiff's  Equity  alone 
depends,  the  prayer  for  a  Receiver,  &c.  being  merely 
consequential  to  relief.  Thataverment  prevented  a  De- 
murrer. Is  then,  this  Plea,  negativing  that  averment, 
a  good  Plea  ?  It  is  a  point  of  some  novelty.  The  Case 
of  Graham  v.  Graham,    the  Brief  of  which  I   have 


(6)  Tr.  Plead.  95,  last  Edit. 


(c)  Redesd.  Tr;  PL  43,  last 
Edit. 
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seen,    is  not  in  point,  the  prayer  of  the  BiD  in  that 
Case  being  limited. 

It  is  no  good  objection  to  the  Plea,  that  it  is  a  nega- 
tive Plea.  Lord  Thurlow  expressed  an  opinion  against 
a  negative  Plea  (J),  but  he  afterwards  retracted  it  (e) ; 
and  lately,  in  Hitchens  v.  Lander  (f\  the  present  Lord 
Chancellor  held  such  a  Plea  to  be  good.  That  Case 
was  very  similar  to  this,  it  negativing  the  fact  of  an 
outstanding  Mortgage  stated  in  the  Bill.  Indeed,  most 
of  the  Pleas  to  the  Jurisdiction  of  the  Court,  or  to  the 
Person  of  the  Plaintiff  or  Defendant,  and  in  many  other 
instances,  are  negative  Pleas. 

What  is  the  proper  case  for  a  Plea  ?  A  Plea  is  a 
special  Answer  to  a  Bill,  or  some  part  thereof,  showing 
and  relying  upon  one  or  more  things  as  cause  why  the 
Suit  should  be  either  dismissed,  delayed,  or  barred  (g), 
and  must  be  such  as  reduces  the  Cause  to  a  particular 
point.  If  a  Demurrer  had  been  filed,  together  with  an 
Answer,  it  would  have  been  what  is  called  a  Speaking 
Demurrer,  for  in  the  argument  of  the  Demurrer,  you 
must  have  admitted  the  outstanding  Leases,  which 
would  have  been  fatal  to  the  Demurrer.  Plummer  v. 
May  (/i),  shows  that  a  Demurrer  in  this  case,  supported 
by  an  Answer,  would  have  been  bad,  and  that  a  Plea  is 
proper.  Unless  the  Plea  is  good  in  this  case,  it  must 
be  laid  down  as  a  general  proposition,  that  if  any  one 
point  be  stated  in  a  Bill  upon  which  the  Court  has  Ju- 
risdiction, though  in  other  respects  the  remedy  is  at 


{d)  Newman 
Bro.C.C.  489. 

(e)  Hall  t».  Noycs, 
C.C.489. 


v.  Wallis,   2 
3Bro. 


(/)  Coop.  Rep.  34. 
(g)  Pract.  Reg.  273. 
(A)  1  Ves.  4*6, 
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•Law,  and  though  a  Demurrer  will  not  lie,  yet  a  Plea 
cannot  be  put  in  to  negative  that  only  point  which  gives 
Jurisdiction !  The  right  to  stand  in  a  Court  of  Equity 
is  here  reduced  to  one  single  point,  and  that  Equity  is 
denied. 
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Lord  Redesdale  puts  a  case  which  comes  very  near 
the  present;  expressing  himself,  however,  with  great 
caution.  "  If/'  says  he,  "  the  Jurisdiction  was  at- 
tempted to  be  founded  on  the  loss  of  an  Instrument, 
where,  if  the  defect  arising  from  this  supposed  acci- 
dent had  not  happened,  the  Courts  of  ordinary  Jurisdic- 
tion would  completely  decide  upon  the  subject,  perhaps 
a  Plea,  showing  the  existence  of  die  instrument,  and 
that  it  was  in  the  power  of  the  Plaintiff  to  obtain  a 
production  of  it,  ought  to  be  allowed,  though  instances 
of  this  sort  of  plea  may  not  occur  in  practice.  For  it 
seems  highly  unreasonable  that  a  Plaintiff,  by  alleging 
a  Falsehood  in  his  Bill,  should  be  permitted  to  involve 
a  Defendant  in  the  expense  of  a  Suit  in  Equity,  though 
the  Bill  may  be  finally  dismissed  at  the  hearing  of  the 
Cause,  if  the  Defendant  answers  the  case  made  by  it, 
and  enters  into  his  defence  at  large.  No  Authority, 
however,  occurs  to  support  such  a  Plea(t)."  The  out- 
standing Leases,  in  this  case,  may  be  negatived  in  the 
same  manner  as  the  loss  of  the  Deed  may  be  negatived, 
in  the  case  put  by  Lord  Redesdale-  An  Answer  would 
be  of  no  use  to  the  Plaintiff ;  he  would  be  sent  to  Law 
to  assert  his  legal  right.  Why  then  is  not  a  Plea  allow** 
able  to  negative  the  point  on  which  the  Jurisdiction  of 
this  Court  rests  ?  The  Bill  would  have  been  demurra- 
ble but  for  the  statement  of  outstanding  Leases ;  and 


(0  Redesd.  Tr.  PL  p.  181.  last  edition* 
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as  the  Plea  negatives  the  existence  of  such  Leases,  it  is 
.      "  good;  nor  does  it  stand  in  need  of  any  Averment  by 

v.  Answer. 

Wadbworth. 

Plea  allowed. 


END    OF    PART    I. 
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BOOTHBY  v.  WALKER.  1815, 

23d  December. 
1  HE  Bill  was  filed  against  a  Vendee, for  the  Specific     -,    ,     . 

^     ~      ?  1   ,  t      Sendee  m  Pw- 

Performance  of  a  Purchase  Agreement,  dated  the  30th  session,  objecting 

August  1810,  made  on  a  Sale  of  Lands  by  Auction  to  to  Title  f  ordered 

the  Defendant,  in  two  Lots-  to  pay  Purchase 

Money  mtoCourt, 

The  Defendant,  by  his  Answer,  admitted  the  Agree-  *****    *»?** 
1    i_     -rk         •  jl  ai_a      iL   jl         ston  not  admitted 

ment  and  the  Deposit,  and  that  an  Abstract  had  been  .     ^     . 

delivered  to  his  Solicitor,  and  approved;  but  stated,  he  flmj  mi    shown 

was  advised,  and  believed,  the  Plaintiff  could  not  make  a  by  Affidavit. 

good  Title ;  and  that  on  search  he  had  found  there  were 

several  outstanding  Judgments  and  Annuities  affecting 

the  premises.  The  Answer  was  replied  to,  but  no  further 

steps  taken. 
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It  was  stated  in  the  Bill,  that  Possession  had  been 
given  of  the  two  Lots  to  the  Defendant  on  the  25th 
December  1810/  according  to  the  printed  conditions  of 
Sale,  but  the  Answer  was  altogether  silent  as  to  the 
Possession  stated  in  the  Bill. 

It  was  now  moved,  on  the  part  of  the  Plaintiff,  for 
a  Reference  to  the  Master,  as  to  the  Title ;  and  that 
the  Defendant  might  on  or  before  the  15th  January  1816 
pay  his  Purchase  Money  into  the  Bank,  with  Interest 
from  the  25th  December  1810. 

An  Affidavit  was  produced  in  support  of  the  Motion, 
verifying  the  Facts. 

Mr.  Daniell,  contra  .•— * 
The  Answer,  to  which  no  Exceptions  were  taken, 
does  not  admit  Possession,  abd  that  omission  cannot  be 
supplied  by  Affidavit.  When  in  this  stage  of  a  Suit 
Purchase  Money  is  directed  to  be  paid  in,  it  is  never 
with  Interest. 

The  Vice  Chancellor  : — 
The  Reference  to  the  Master,  as  to  the  Title,  is  not 
objected  to,  hut  the  payment  of  the  Purchase  Money 
and  Interest  into  Court,  is,  because  Possession  is  not 
admitted  by  the  Answer;  but  in  this  case,  I  think,  the 
Affidavit  is  admissible,  to  show  the  Facts  relating  to 
the  taking  of  Possession. 

]  These  are  collateral  matters  as  to  which  an  Affidavit 
may,  after  Answer,  be  filed.  On  a  similar  motion,  yes* 
terday,  before  the  Lord  Chancellor,  an  Affidavit  was 
admitted  as  to  the  feet  of  Possession  being  taken, 
though  nothing  appeared  on  the  subject,  either  in  the 
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BtH,  or  the  Answer  (a).  Here,  the  BUI  states  that  Pos- 
session was  taken,  and  it  is  not  denied  by  the  Answer. 
The  Agreement — the  Deposit — the  delivery  and  ap- 
proval of  the  Abstract,  are  admitted ;  but  the  Defendant 
objects  now  to  the  Title,  stating,  Ae  believes,  that 
upon  search  it  has  been  found  there  are  outstanding 
judgments  and  annuities ;  but  these,  if  they  exist,  are 
not  so  much  an  objection  to  the  Title,  as  to  the 
Conveyance,  (b) 

Walters  and  Upton,  cited  in  the  note  to  Freebody  v. 
Perry  (c),  is  an  authority  to  show  that,  where  the  Title 
is  approved,  and  Possession  taken,  the  Purchase  Money 
should  be  paid  in. 

Let  the  Purchase  Money  be  paid  in,  in  six  weeks, 
without  prejudice  to  the  Question  as  to  Interest  (d). 
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Ex  parte  RAY,  in  the  matter  of  MAY,  a  Bankrupt 

BY  an  Indenture  dated  the  8th  of  September  1794, 
made  between  Thurland  Broke,  Spinster,  of  the  first 
part ;  Robert  May  of  the  second  part ;  and  Phillip  Bowes 
Broke,  Esq.  Edmund  Jenney,  Esq.  Thomas  Kerrick, 
Esq.  and  the  Petitioner,  the  Reverend  Orbell  Ray,  of 


(a)  See  Burroughs  9.  Oak- 
ley, Mertade,  p*5*#  which  ap- 
pears to  be  the  ease  alluded  to. 

(6)  On  this  point,  see 
Berkeley  v.  Daub,  i§  Yes. 
381. 


(c)  Coep.91. 

(d)  In  Burroughs  v,  Oakley, 
jkferivafe  59,  the  Purchase 
Money,  with  Interest,  was,  on 
a  similar  Motion,  ordered  to 
he  paid  into  Court. 


93d  December* 

Settlement  by 
a  Lady  about  to 
mamfyof  her  Pro- 
perty to  Trus- 
tees, for  "  her 
own  sole  use,  be- 
nefit, ar.d  dispo- 
sition" gives  a 
separate  Estate. 
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1815.  the  third  part,   being  the  Settlement  made  on  the 

^~ "v  '  Marriage  of  the  said  Tkurland  Broke  and  the  said 
Eepartc  Bankrupt :  After  reciting  that  the  Portion  or  Fortune 
of  which  the  said  Thurland  Broke  was  possessed  in  her 
own  right,  consisted  of  3,490/.  Consolidated  3  /  .per  Cent. 
Annuities,  and  1,600/.  4/.  per  Cent.  Annuities  Consdli- 
dated,  April  6th  1780 ;  and  also  of  the  sum  of  1,200  /.  in 
her  own  custody  or  power ;  and  also  reciting,  that  upon 
the  Treaty  for  the  said  intended  Marriage  it  was  pro- 
posed and  agreed  between  the  said  Robert  May  and 
Thurland  Broke,  that  the  said  3,490/.  and  1,600/. 
Stock,  and  the  said  1,200/:  should  be  assigned,  paid, 
and  remain  vested  in  the  said  Phillip  Bowes  Broke,  Ed- 
mund Jenney,  Thomas  Kerrick,  and  the  Petitioner, 
Orbell  Ray,  upon  the  several  Trusts  after  declared  ;  it 
was  witnessed,  that  in  consideration  of  the  said  intend- 
ed Marriage,  &c.  she  the  said  Thurland  Broke,  by  and 
with  the  privity,  consent  and  agreement,  direction  and 
appointment  of  the  said  Robert  May,  her  then  intended 
husband,  did  bargain,  sell,  assign,  transfer  and  set  over, 
unto  the  said  Phillip  Bowes  Broke,  Edmund  Jenney, 
Thomas  Kerrick,  and  the  Petitioner  Orbell  Ray,  their 
Executors,  Administrators  and  Assigns^  as  well  the  said 
3,490/.  3/.  per  Cent.  Annuities,  as  also  the  said  1,600/. 
4/.  per  Cent.  Annuities,  and  also  the  said  1,200/.;  and 
also  all  other  sum  and  sums  of  Money  whatsoever  vested 
in  or  belonging  to  her  the  said  Thurland  Broke,  or  to 
which  she  the  said  Thurland  Broke  was  in  any  manner 
entitled ;  To  hold  unto  and  to  the  use  of  the  said  Phillip 
Bowes  Broke,  Edmund  Jenney,  Thomas  Kerrick,  and 
the  Petitioner  Orbell  Ray,  their  Executors,  Adminis 
trators  and  Assigns,  in  Trust  for  the  said  Thurland  Broke, 
her  Executors,  Administrators  and  Assigns,  until  the 
Solemnization  of  the  said  then  intended  Marriage ;  and 
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after  the  Solemnization  thereof,  upon  Trust,  that  the  said  1815. 

Trustees  should,  with  the  consent  and  approbation  of  the  '  ¥  * 
said  Thurland  Broke  in  writing  under  her  hand,  con-  Bx  parte 
tinue,  sell,  or  lay  out  and  invest  the  same,  or  any  part  oc 
parts  thereof,  on  real  or  Government  Securities,  or 
Parliamentary  Funds,  which  it  should  be  lawful  for  the 
Trustees,  with  such  consent  and  approbation  as  aforesaid, 
or  otherwise,  at  his  or  their  discretion,  from  time  to  time 
to  alter  and  transfer,  and  stand  possessed  of  the  trust 
funds,  in  Trust,  yearly  and  every  year  during  the  life-time 
of  the  said  Thurland  Broke,  to  pay  and  apply  all  the  Di- 
vidends, Interests,  Proceeds  and  Profits  thereof,  and  of 
every  part  thereof,  to  the  proper  hands  of  the  said  Thur* 
land  Broke,  to  and  for  her  own  sole  and  separate  use 
and  benefit,  or  to  such  Person  or  Persons  as  she  in 
writing,  signed  with  her  proper  hand,  should  from  time 
to  time,  notwithstanding  her  said  intended  Coverture, 
direct  or  appoint.  And  that  the  said  Robert  May,  her 
said  intended  husband,  should  not  nor  would  intermeddle 
therewith;  neither  should  the  same  be  subject  or  liable 
to  his  debts,  control,  or  engagements;  and  the  re- 
ceipts of  the  said  Thurland  Broke  were  to  be  good  dis- 
charges. And  after  her  decease,  that  the  said  Trustees 
should,  with  the  consent  and  approbation  of  the  said 
Robert  May,  continue,  sell,  lay  out  and  invest  the  same 
Trust  Monies,  or  any  part  or  parts  thereof,  on  real  or 
Government  Securities,  or  Parliamentary  Funds,  which 
Securities  or  Funds  it  should  be  lawful  for  the  Trustees, 
with  such  consent  and  approbation  as  last  aforesaid,  or 
otherwise,  at  his  or  their  discretion  to  alter  and  trans- 
pose, and  permit  and  suffer,  or  well  and  sufficiently 
authorize  and  empower,  the  said  Robert  May  and  his 
assigns,  to  have,  receive  and  take  the  Dividends,  Inte- 
rest and  Proceeds  thereof,  and  of  every  part  thereof,  ta 

p3 
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1815.  and  for  his  and  their  own  uie  and  benefit  for  and  during 
y  '  the  term  of  his  natural  life ;  and  after  the  several  de- 
£ tlZ**  ceases  of  the  said  Robert  May  and  Thurland  Broke, 
and  of  the  survivor  of  them,  in  trust,  to  call  in  and 
make  Sale  of  such  Securities  or  Funds,  and  pay  and 
apply  the  whole  Money  arising  by  such  Sale  or  Sales, 
and  which  should  be  so  called  in,  unto  and  amongst 
any  one  or  more  of  the  Child  or  Children  of  the  said 
Robert  May  on  the  body  of  the  said  Thurland  Broke, 
his  intended  Wife,  to  be  begotten,  for  such  Estates  and 
Interests,  either  absolutely  or  conditionally,  in  such 
shares  and  proportions,  sort,  manner  and  form,  and  with, 
under,  and  subject  to  such  powers,  provisoes,  restric- 
tions and  limitations  over,  so  as  the  same  be  for  the 
benefit  of  some  one  or  more  of  such  Child  or  Children 
as  she  the  said  Thurland  Broke  alone,  whether  Sole  or 
Covert,  and  notwithstanding  her  said  intended  Cover* 
ture,  should  from  time  to  time,  or  at  any  time  or  times, 
by  any  Deed  or  Deeds,  Writing  or  Writings  to  be  by 
her  signed,  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  Witnesses,  or  by  her  last  Will  and 
Testament  in  writing,  to  be  by  her  signed  and  published 
in  the  presence  of  the  like  number  of  credible  Witnesses, 
(which  Deed,  Writing  or  Will,  she  the  said  Thurland 
Broke  was  thereby,  and  by  the  said  Robert  May  her 
intended  Husband,  enabled,  authorized  and  empowered, 
to  make  and  execute,  as  to  her  should  seem  meet,) 
direct,  limit  or  appoint;  and  in  default  of  such  Direc- 
tion, Limitation  or  Appointment,  and  as  to  so  much  of 
the  said  Monies  whereof  no  such  Direction,  Limitation, 
or  Appointment  should  be  made,  In  Trust  to  pay  and 
apply  the  same  unto  and  amongst  all  and  every  the 
Child  and  Children  of  the  Marriage  in  manner  therein 
mentioned ;  and  in  default  of  Children,  In  Trust  for  the 
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sole  use  and  benefit  of  the  said  Thurland  Broke,  the  1815 

intended  Wife  of  the  mid  Robert  May,  her  Executors,     s v a 

Administrators  and  Assigns ;  and  did  and  should  assign        Ex  parte 
and  transfer  the  said  Stock,  Monies,  Funds  and  Securities  ^ A  Y- 

upon  which  the  same  should  be  invested  or  secured 
accordingly.  And  after  further  reciting,  that  on  the 
Treaty  of  the  said  intended  Marriage  it  was  proposed, 
consented  to,  and  agreed  by  and  between  the  said  Robert 
May  and  Thurland  Broke,  that  from  and  after  the 
solemnization  thereof,  in  case  the  said  Thurland  Brqke 
should  be  or  become  seised  or  entitled  to  any  Manors, 
Messuages,  Lands,  Tenements  or  Hereditaments,  either 
Freehold,  Copyhold  or  Leasehold,  or  possessed  or  en- 
titled to  any  other  personal  Estate  and  Effects,  over  and 
above  what  she  then  was ;  that  such  Estate  and  Effects 
should  be  and  remain  to  and  for  the  sole  use,  benefit,  and 
disposition  of  her  the  said  Thurland  Broke,  it  was  wit- 
nessed that  the  said  Robert  May,  in  consideration  of 
the  said  intended  Marriage,  and  in  case  the  game  should 
take  effelt,  and  for  other  the  consideration  therein  and 
hereinbefore  mentioned,  "  Did  for  himself,  his  Heirs, 
Executors  and  Administrators,  and  every  of  them,  cove- 
nant, promise,  declare,  consent  and  agree,  to  and  with 
the  said  Trustees,  their  Heirs,  Executors,  Administrators 
and  Assigns,  that  in  case  the  said  Thurland  Broke 
should,  at  any  time  or  times  after  the  Solemnization  of 
the  said  intended  Marriage,  be  or  become  -seised  or 
entitled  in  her  own  right  to  any  Manors,  Messuages, 
Lands,  Tenements  or  Hereditaments,  either  Freehold, 
Copyhold  or  Leasehold ;  or  be  or  become  possessed  or 
entitled  to  any  other  or  further  personal  Estate  or 
Effects  whatsoever,  over  and  besides  what  she  the  said 
Thurland  Broke  was  then  possessed  or  entitled  to,  that 
he  the  said  Robert  May,  bis  Heirs,  Executors,  AdminL 
M 
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1815.  strators  and  Assigns,  should  not,  nor  would,  in  anywise 
1  *  ""'  have,  claim,  challenge,  or  demand  any  Estate,  Right, 
Export*  Title,  Possession,  Property  or  Interest  whatsoever,  of,  in 
or  to,  or  in  anywise  intermeddle  with  any  such  real  or 
personal  Estate  or  Effects,  or  the  rents,  profits,  interest 
or  produce  thereof,  or  of  any  part  or  parcel  thereof,  by 
reason  of  the  said  Intermarriage  between  the  said  Robert 
May  and  Thurland  Broke;  but  that  the  same  should  at 
all  times  after  the  said  intended  Marriage  be  at  the  sole 
separate  power,  disposal,  and  free  disposition  and  em- 
ployment of  her  the  said  Thurland  Broke,  as  by  Deed, 
Will,  or  otherwise,  to  her  should  seem  meet,  notwith- 
standing her  intended  Coverture,  to  be  by  her  executed 
and  attested  in  manner  as  therein  and  hereinbefore  men- 
tioned, and  as  she  should  think  fit  to  direct  or  appoint, 
to  all  intents  and  purposes ;  and  that  the  same  real  or 
personal  Estate  or  Effects  should  not  be  subject  or 
liable  to  the  debts,  control,  or  engagements  of  the  said 
Robert  May  her  intended  Husband ;  and  that  he  the 
said  Robert  May,  his  Heirs,  Executors  or  Administrators, 
should,  at  the  request  of  the  said  Trustees,  their  Heirs, 
Executors,  Administrators  or  Assigns,  and  by  such  ways 
and  means  as  the  said  Trustees,  their  Executors,  Admi- 
nistrators or  Assigns,  or  their  or  any  of  their  Counsel 
learned  in  the  Law  should  devise,  or  advise  or  require, 
do,  execute,  and  perform  any  further  or  other  act  or 
acts,  deed  or  deeds,  matter  or  thing  for  corrobo- 
rating, ratifying,  and  confirming  the  same  in  manner 
as  therein  and  hereinbefore  mentioned." 

The  Marriage  with  May  took  place;  but  there  were 
no  Children  of  the  Marriage. 

Mrs.  Thurland  May,  (formerly  Broke,)  made  her 
Will,  dated   23d  August  1797,  disposing  of  all  her 
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Property ;  and  a  Codicil  dated  14th  March  1806 ;  and  1815. 

died  in  the  year  1809. 


Several  advances  had  been  made  to  May  out  of  the 
Trust  Property  in  the  life-time  of  his  Wife,  amounting  to 
3,412/.  10*.  for  which,  on  the  10th  December  1806,  he 
gave  a  Bond  to  Kerrick,  and  the  Petitioner  Orbell  Ray,  the 
then  surviving  Trustees,  in  a  penalty  of  double  amount. 

On  the  18th  June  1812,  May,  befng  applied  to  for 
payment  of  the  money  due  upon  bis  bond,  agreed  to 
deposit  in  the  hands  of  the  Petitioner  the  Title  Deeds 
and  Writings  of  certain  Estates,  add  agreed  to  execute 
a  Mortgage  of  such  Estates  for  the  re-payment  of  the 
money ;  and  the  Title  Deeds  were  deposited  in  the  hands 
of  two  Solicitors  to  prepare  the  Mortgage.  No  Mort- 
gage, however,  was  prepared,  but  the  Deeds  continued 
in  the  hands  of  the  Attornies. 

On  the  31st  October  1814  a  Commission  issued 
against  May,  and  he  was  declared  Bankrupt,  and  As- 
signees chosen. 

Part  of  the  Bankrupt's  Estates  was  sold,  and  the 
Title  Deeds  delivered  to  the  Solicitor  of  the  assignees* 
to  enable  them  to  complete  the  Sale,  upon  an  agreement 
that  the  Purchase  Monies  should  be  impounded,  and 
considered  as  subject  to  the  Petitioner's  Lien  on  them, 
provided  such  Lien  was  determined  to  be  good ;  and  a 
considerable  part  of  the  Estate,  valued  at  2,000  /.  re- 
mained unsold. 

The  Petition,  stating  these  facts,  and  that  the  Petitioner 
was  the  sole  surviving  Trustee,  prayed,  that  the  Peti- 
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1815.  tioner,  Orbell  Ray,  might  be  declared  to  have  a  lAea 

'        v        '     oa  the  said  Estates  to  the  amount  of  the  said  sum  of 

*%?**  3>412'-  10'm  an^  that  he  might  be  paid  the  same  out 
of  the  proceeds  of  the  Sale  of  the  Estates,  in  order  that 
such  sum  might,  after  the  death  of  the  Bankrupt,  be 
applied  according  to  the  Trusts  of  the  Settlement ;  or 
otherwise,  that  the  Petitioner  might  be  permitted  to 
come  in  and  prove  the  said  sum  of  3,412/.  10*.  under 
the  said  Commission,  and  might  receive  a  proportionable 
dividend  in  respect  thereof;  and  that  such  dividend 
might  be  paid  over  to  him,  and  be  likewise  applied, 
after  the  death  of  the  said  Bankrupt,  pursuant  to  the 
said  Settlement  and  the  Trusts  therein  declared. 

Mr.  Leach,  for  the  Petition  :— 
No  question  is  made  as  to  the  Lien.  The  only  ques- 
tion is,  whether,  in  the  events  which  have  happened, 
Mrs.  Thurland  May  had  a  power  of  disposing  of  this 
property,  she  having  had  no  Issue.  If  she  had  no  power, 
the  property  belongs  to  Mr.  May  as  her  administrator, 
and,  through  him,  to  his  Assignees. 

The  words  "  sole  use,"  certainly  gave  a  separate  Estate 
in  the  property  to  Mrs.  May.  There  could  be  no  doubt 
that  if  the  words  "  sole  and  separate  use"  had  been 
used,  it  would  have  given  a  separate  estate.  Does  not 
"  sole"  mean  separate  f  If  not,  it  has  no  meaning. 

Sir  Samuel  Homily,  and  Mr.  Bell,  contra : — 
Wherever,  in  this  Deed,  a  separate  Estate  was  intended 
to  be  given,  great  anxiety  is  shown  fally  to  express 
the  intention  ;  and  if  the  words  rt  sole  use,"  in  that  part 
of  the  Deed,  disposing  of  the  Property,  in  case  there 
should  be  no  children,  was  meant  to  pass  a  separate 
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Estate,  the  same  anxiety  would  have  been  shown.    Cer-     .     1**5. 
tainly,  words  like  these  were  held  lately,  by  the  Master        « 
of  the  Rolls,  in  Adamson  v.  Armitage  (a),  to  pass  a  ray. 

separate  Estate,  but  then  there  was  nothing  in  the  con* 
text  of  the  Will  to  show  a  different  meaning  was  in- 
tended. In  Johnes  and  Lockart,  18th  June  1793,  a 
Legacy  to  a  married  woman, "  to  her  own  use  and  bene- 
fit/' was  held  to  pass  a  separate  Estate  (ft).  But  here 
the  context  seems  to  show  that  a  separate  Estate  was 
not  intended. 

The  Vice-Chancellor: — 
The  doubt  arises,  in  this  case,  on  the  construction  of 
words  in  a  Settlement,  and  they  must  be  explained,  if 
necessary,  by  the  context.  All  that  this  Lady  had,  she 
settled ;  and  there  appears  an  intention  to  exclude  her 
intended  husband.  Taking  the  words  "  sole  use "  by 
themselves,  they  must  have  the  same  meaning '  as 
"  separate  use :"  omitting  the  word  sole,  the  Property 
would  go  to  the  husband ;  but  I  am  not  at  liberty  to 
reject  that  word.  "  Sole,*  means,  solely  hers, — for  her 
sole  benefit.    It  is  an  emphatic  and  operative  word. 

I  admit  that  a  husband's  marital  right  cannot  be 
taken  away  but  by  a  clear  intention  (c) ;  but  hej^  I 
think,  the  intention  is  clear.  The  Master  of  the  Rolls 
has  decided  on  the  effect  of  these  words  in  the  case 
alluded  to,  of  Adamson  v.  Armitage,  and  that  they  pass 
a  separate  Estate. 

(a)  The  case  was  quoted  Mr.  Abbot  (the  Speaker.)    It 

from  memory,  but  is  since  re-  appears  to  be  the  same  case  as 

parted,  Coop.  Rep.  383.  is  mentioned  argf  in  Lvmb  v. 

(&)    Sir    Samuel    Romilly  Milnet,  5  Ves.  5*0. 

mentioned  this   case  from  a  (c)  Limb  v.  Mibies,  5  Ves. 

note  formerly  given  him  by  521. 
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1815.  It  is  true,  that  in  other  part9  of  the  Will,  where  a 

separate  Estate  is  given,  other  words  besides  the  word 

p^  e       "  s0^e"  Rre  use^  but  tnat  *s  on'y  a  redundancy  of  ex- 
pression. 

The  Courts  have  gone  a  great  way  in  abridging  the 
marital  rights  of  the  Husband.  Money  given  to  the 
Husband  "  for  the  livelihood  of  the  Wife"(d),  and 
money  directed  "  to  be  paid  into  her  proper  hands  (e),9* 
has  been  held  to  pass  as  separate  Estate. 

This  must  be  considered  as  the  separate  Estate  of 
Mrs.  May,  and  an  Order  made  accordingly. 


CHEMINANT   and  others  v.  DE  LA  COUR   and 

15th  and  16th  others. 

* v — — '  1  HE  Bill  in  this  case  prayed  a  discovery,  a  Com- 

Motion  for  a  mission  to  examine  Witnesses  abroad,  and  an  Injunction 

Commission   to  to  restrain  proceedings  in  Actions  in  the  mean  time  ;  the 

examine  Witness-  object  being,  to  enable  the  Plaintiffs  to  defend  themselves 

es  abroad,  before  jQ  tWQ  Actions  wnich  had  been  brought  against  them, 

the  Time  for  an-  _T      .                                        _    .       .        °                 .       »     . 

swering  had  ex-  Answer- was  put  in,  and  the  time  for  answering  had 

p ired,  refined.      not  elapsed. 

Mr.  Raithby  now  moved  for  a  Commission  to  examine 
Witnesses  abroad,  and  cited  Noble  v.  Garland  {a). 

[d)  Darley    ».  Darley,  3  (e)  Hartley    *>.    Hurle,  5 

Atk.399.  In  Lee  and  Prieaux,     Ves.  545. 
3  Bro.  383,  4,  it  was  said,         (fl)  Cooper's  Reports,  1*2- 
on  consulting  the   Register's 
Book,  this  case   was  decided 
differently. 
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Mr.  Collinsoriy  contra ; — 
Before  the  time  for  answering  has  elapsed,  this  Mo- 
tion cannot  be  made ;  but  I  admit,  if  the  Defendants 
were  in  contempt  for  want  of  an  Answer,  or  had  moved 
for  further  time  to  answer,  the  Motion  might  be  made 
in  the  same  way  as  an  Injunction  is  in  such  cases 
obtained.  With  regard  to  the  Case  of  Noble  and 
Garland,  it  appears  on  Inquiry  of  some  of  the  Counsel 
in  the  Cause  (b),  that  the  time  for  answering  had 
expired,  and  that  further  time  had  been  obtained  ;  so 
that  Noble  and  Garland  is  no  authority  for  the  pre- 
sent Application. 
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Mr.  Raithby,  in  reply : — 
The  printed  report  of  Noble  and  Garland  clearly 
warrants  the  present  Application.  It  does  not  seem 
material  whether  the  Answer  is,  or  is  not,  put  in.  If 
the  Answer  renders  a  Commission  unnecessary,  the 
Plaintiff  puts  himself  to  an  unnecessary  expense  in 
obtaining  the  Commission,  before  the  Answer,  but  does 
no  injury  to  the  Defendants.  It  is  a  great  object  in 
such  a  case  as  this  to  have  a  Commission  as  speedily 
as  possible.  I  do  not  see  the  Principle  upon  which  a 
Plaintiff  is  permitted  to  have  the  Commission  if  the 
time  for  answering  has  elapsed,  and  yet  is  not  to  have 
it  before.  In  this  case  the  Defendants  know  nothing 
of  the  Facts  as  to  which  the  Witnesses  are  to  be 
examined ;  their  Answer,  therefore,  can  be  of  no  use  to 
the  Plaintiffs. 

The  Vice-Chancellob  : — 
The  Court  in  deciding  on  a  point  of  Practice  does 
not  consider  what  ought  to  be,  but  what  is,  the  Practice, 

(b)  Mr.  Bell  and  Mr.  Wray. 


210 


CASES  IN  CHANCERY. 


1816. 

Cheminant 

and  others, 

v. 
[)£  La  Cour 
and  others. 


.  and  is  not  guided  by   the  Practice  of  other  Courts. 
The  Question  here  is,  Whether,  according  to  the  Prac- 
tice of  the  Court  of  Chancery,  a  Commission  to  exa- 
mine Witnesses  abroad  can    be  obtained    before  the 
time  for  answering  has  expired  ?  Let  us  consider  the 
Question  as  if  it  were  res  nova,  and  independent  of 
Cases.     Can  it  be  said,  that  immediately  on  filing  a 
Bill  of  Discovery,  and  before  an  Answer,  such  a  Motion 
might  be  made  ?  If  the  object  of  the  Bill  were  only  to 
obtain  a  Commission  for  the  Examination  of  Witnesses 
abroad,  you  might  thus  jump  to  it  immediately.    In 
ordinary  Cases,  except  where  an  application  is  made  to 
examine  Witnesses  de  bene  esse,  the  Plaintiff  must  wait 
till  the  Cause  is  at  Issue,  before  a  Commission  can  be 
moved  for ;  and  the  reason  is,  that  it  may  be  known 
what  facts  are  admitted  or  disputed.    What  difference 
does  the  residence  of  the  Witnesses  abroad  make? 
Suppose  the  Witnesses  were  at  home,  could  you  apply 
for  a  Commission  before  the  Cause  was  at  Issue  i 
The  Court  of  Exchequer  will  not  order  a  Commisam 
before  Issue  joined  (c).    What  is  reported  to  be  said  by 
the  Chancellor  in  Noble  v.  Garland,  that,  "  in  the  Ex- 
"  chequer,  in  Policy  Cases,  they  are  for  equitable  re- 
"  lief,"  and  therefore,   "  in  those  Cases,  it  may  be 
"  proper  to  wait  for  an  Answer,"  never  could,  I  think, 
have  been  said,  because  in  fact,  Relief  is  seldom  prayed 
in  these  Policy  Cases ;  and  they  are,  generally,  mere  Bills 
of  Discovery,  and  for  a  Comraissioa  to  examine  Wit- 
nesses abroad.   In  the  two  Cases, Foderingham  v.  Wilson, 
and  Yates  v.  Barker,  mentioned  in  the  Note  to  Noble 
and  Garland,  it  is  clear,  the  Commission  was  moved  for 
after  the  time  for  answering  had  elapsed,  for  Injunctions 
had  been  previously  obtained  for  want  of  an  Answer, 
(c)  See  a  Fewi.  Exekequsr,  95. 
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,  la  those  Cases  the  Cause  was  not  at  Issue ;  and  in  that 
respect  the  Practice  of  the  Court  of  Chancery  differs  from 
the  Court  of  Exchequer,  which,  as  I  have  observed,  does 
not  order  a  Commission  till  after  Issue  is  joined.  The 
Court  of  Chancery  says,  if  a  Party  is  indulged  by  having 
further  time  to  answer,  the  Plaintiff  shall  not  by  such  in- 
dulgence be  prevented  from  examining  Witnesses  abroad. 
Though  it  is  not  stated  in  the  Report  of  Noble  v.  Gar- 
land that  the  time  for  answering  had  elapsed,  yet  as 
the  Chancellor  alludes  to,  and  seems  influenced  by,  the 
Cases  of  Foderingham  v.  Wilson,  and  Yates  v.  Barker, 
where  the  time  for  answering  had  elapsed,  it  confirms 
what  has  been  stated  at  the  Bar,  that  in  Noble  and  Gar- 
land, the  time  for  answering  had  elapsed,  for  otherwise 
those  Cases  were  not  in  point.  This  Motion,  therefore, 
has  no  authority  to  warrant  it.  The  Practice  does  not 
allow  the  Motion ;  and  I  see  no  great  inconvenience 
resulting  from  it. 

With  respect  to  Costs ;  in  general,  when  a  Motion  is 
irregularly  made,  the  Party  making  it  must  pay  the 
Costs ;  but  as  the  Report  of  Noble  v.  Garland  may  have 
misled  the  Parties,  I  think  this  is  not  a  Case  for  Costa. 
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JENNINGS  v.  HOPTON.  15  and  19  Jan. 

THIS  was  a  Bill  for  the  Specific  Performance  of  a  9"*??"™' 
Purchase  Agreement,  to  which  an  Answer  was  put  in,  £mfora  Specific 
and  on  Motion,  a  Reference  had  been  made  to  the  Performance,  the 
Master,  to  see  if  there  was  a  good  Title.  Reference     may 

extend  to  all  that 
concerns  the  Title,  but  not  to  other  matters ;  it  may  be  extended,  therefore,  to  in- 
quire, whether  it  appeared  by  the  Abstract  in  the  Pleadings  mentioned,  that  a  good 
Title  could  be  made. 
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Mr.  Treslove,  for  the  Defendant,  now  moved,  that  the 
Order  for  a  Reference  to  the  Master,  to  see  if  a  good 
Title  could  be  made  to  the  Premises,  might  be  extended, 
in  case  the  Master  shall  be  of  opinion  that  a  good  Title 
could  be  made,  to  inquire  and  certify,  whether  it  ap- 
peared in  and  by  the  Abstract  in  the  Pleadings  men- 
tioned, that  the  Complainant  could  make  a  good  Title. 


Mr.  Dowdeswell,  contra : — 
The  only  Reference  to  the  Master  in  these  cases,  is  a 
simple  reference  as  to  the  Title,  upon  which  no  other  in- 
quiry can  be  grafted.  The  Court  has  often  lamented  that 
any  reference  in  these  cases  should  have  been  permitted ; 
and  will  not  go  farther  than  the  Cases  have  already  gone. 
He  cited  Gibson  and  Clarke  (a). 

The  Vice-Chancellor  : — 
The  Report  of  what  is  said  by  the  Lord  Chancellor 
in  Gibson  and  Clarke  is  not  so  explicit  as  it  might  have 
been ;  and  there  are  some  passages  in  it  I  do  not  under- 
stand. I  have  conversed  with  the  Lord  Chancellor  on 
the  subject ;  and  I  am  of  Opinion,  that  where  there  is  a 
reference  upon  the  Title,  the  reference  mast  be  com- 
plete, and  extend  to  all  that  regards  the  Title,  but  not 
to  other  matters.  The  Motion  made  will  save  expense, 
and  is,  I  think,  proper. 

Motion  granted,  but  without  Costs. 


(a)  i  Yes.  and  Bea.  103. 
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la  the  Matter  of  MARTHA  LAVINIA 

WOOLSCOMBE,  an  Infant. 

24th  January, 

THIS  was  a  Petition  on  behalf  of  the  Infent,  stating  Gvardian  *P- 

that  her  father  died  in  December  1812.  a  widower,  and  ™  ,       r°/* \ 

'  *  orphan  Infant, 

Intestate,  without  having  any  Property,  real  or  per-  without  property , 
'  sonal ;  and  that  Proposals  of  Marriage  had  been  made  to  consent  to  her 
to  her  by  John  Hewett,  which  the  Petitioner  and  her  Marriage. 
friends  considered   very  eligible;    and  praying,    that 
Robert  Woohcombe,  her  Brother,  might  be  appointed 
her  Guardian,  for  the  purpose  of  giving  a  legal  consent 
to  her  marriage  with  John  Hewett. 

The  Petition  was  supported  by  the  Affidavit  of  Robert 
Woohcombe,  the  brother,  stating,  the  death  of  his  Father 
Intestate,  and  a  widower,  leaving  the  Infant  and  four 
other  children  him  surviving  ;  and  that  the  Deponent 
was  the  brother  and  nearest  friend  of  the  Infant ;  and 
that  she  was  not  entitled  to  any  property,  real  or  per- 
sonal, to  his  knowledge  or  belief;  and  that  the  Infant 
was  born  in  the  month  of  October  1796,  and  was  then 
in  the  20th  year  of  her  age. 

The  Petitioner  and  her  Brother  appeared  in  Court. 

Mr.  Parker  for  the  Petition. 

Order  made  (a). 

(a)  A  similar  Order  was  in  the  preceding  Term;  after 
made  by  the  Vice-chancellor,     looking  into  the  Marriage  Act. 
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ATTORNEY  GENERAL, 

at  the  Relation  of  JAMES  BERNARD,  Clerk,  and 

others,  «.  MARY  HAMILTON  and  others, 
rat  February. 

There  being  on   j 
a  Bill  for  a  Parti-  -IN  this  Case,  an  Information  was  filed  by  the  Relators, 

tion,  Infant  Ccs-  who  were  the  Trustees  of  a  Charity  Estate,  for  the  pur- 
tuis  que  Trust    p0ge  Qf  e£fectui£r  a  Partition  of  certain  Estates,  of  which 
ejen    n  ,c    -  ^^  ^^  seised,  in  certain  proportions,  with  the  family 
unta  they  attain  of  the  Carews. 
twenty-one- 

Scmble,  a  Pow-  By  the  Decree  made  on  the  Hearing  of  the  Cause  on 
er  to  exchange  fae  ^  0f  Februaiy  1814,  it  was  referred  to  the  Master 
does  not  warrant  to  jnqUire#  wjjat  were  tjje  geV^ral  Shares  and  Interests  of 

the  several  Relators  and  Defendants  in  the  Premises  in 

the  Pleadings  mentioned. 

The  Master,  by  his  Report,  dated  19th  August  1814, 
certified  that  the  Relators  were,  as  such  Trustees  as 
aforesaid,  seised  of  or  well  entitled  to  all  those  undi- 
vided Parts  or  Shares  of  and  in  the  several  Heredita- 
ments and  Premises  which  he  had  thereinbefore  set 
forth ;  and  that  the  remaining  undivided  parts  thereof 
stood  settled  upon  the  trusts  and  for  the  uses,  intents 
and  purposes  expressed  and  referred  to  by  a  certain 
Indenture  of  Release,  dated  the  2d  of  July  1813. 

The  Cause  came  on  to  be  heard  for  further  Directions 
on  this  Report,  before  his  Honor  ikf  Vice  Chancellor, 
on  the  36th  of  August  1814,  who  decreed,  that  a  Com- 
mission of  Partition  should  issue,  to  divide  the  Estates  in 
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question  between  the  Relators  and  Defendants,  accord-  1g16^ 

ing  to  their  respective  Shares  and  Interests,  as  ascer-  v" — v ' 

taiaed  by  the  Master's  Report,  and  "  that  the  Parties  Attorney 

do  execute  mutual  Conveyances  of  the  Premises  to  Ge***al  and 

each  other,  such   Conveyances   to  be  settled  by  the  Vm    ' 

Master/'  &c.  Mary 

Hamilton  and 

In  pursuance  of  this  Decree,  a  Commission  of  Parti-  Others, 
tion  was  sued  out,  executed,  and  returned.    The  Com- 
missioner's Certificate  was  afterwards  duly  confirmed, 
and  the  Draft  of  a  Conveyance  left  in  the  Master^ 
Office. 

The  Master  was  of  Opinion  the  Defendants,  the 
Trustees,  had  bo  power  to  make  4  Partition ;  and  that  it 
was  necessary  his  Cestui*  que  Trust,  who  were  Infants, 
should  be  made  Parties,  and  the  Conveyances  respited 
till  they  were  of  age. 

To  obviate  this  objection,  as  the  Decree  on  further 
directions  was  not  dtawn  up,  a  Motion  was  made,  to 
vary  the  Minutes  of  the  Decree,  by  adding  to  the  di- 
rections respecting  mutual  Conveyances*  th*  words, 
"  without  making  the  Infants  Defendants,  who  are  in- 
terested in  the  said  Estates  and  Premises,  or  any  of 
them,  Parties  to  such  Conveyance,  with  the  usual  di- 
rections for  appointing  a  day  or  days  for  the  Infant*, 
as  they  respectively  attain  twenty-one,  to  show  cause 
against  the  Decree ;"  and  to  warrant  this  alteration,  it 
was  contended,  that  the  Trustees,  under  the  power  to 
exchange,  might  make  a  Partition.  The  Deed,  in  which 
die  power  to  exchange  was  given,  was  an  Indenture  of 
five  parts,  bearing  date  8th  December  1 795,  and  made 
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Attorney 

General  aud 

Others, 

v. 

Mart 

Ha  miltok  and 

Others. 


between  the  Rev.  George  Warrington,  Clerk,  and  Tdarp 
his  Wife,  of  the  first  part ;  George  Henry  Carew,  then 
called   George  Henry  Warrington,  of  the  second  part ; 
Dajiiel  Hamilton  and   Mary  his  Wife,    of  the  third 
part;    said  Mary  Cdrew,   the   Daughter,   then   Mary 
Carew,  Spinster,  now  the  Wife  of  said  George  Henry 
Carew,of  the  fourth  part ;  and  James  Bernard,  deceased, 
and  FrancisWebber,  of  the  fifth  part ;  being  in  the  nature 
of  a  Deed  of  Covenant,  or  Articles  of  Agreement  for  a 
Settlement  made  and  entered  into  previous  to  the  Mar- 
riage then  intended,  and  soon  after  solemnized,  between 
the  said  George  Henry  Carew  and  Mary  his  Wife. 
After  therein  taking  notice  that  a  Marriage  was  then 
intended,  and  which  was  shortly  afterwards  had  and 
solemnized,  between  the  said  George  Henry  Carew,  then 
called  George  Henry  Warrington,  and  said  Mary  Carew 
his  now  Wife ;  and  that  said  Mary  Carew  was  by  virtue 
of  an  Indenture  of  3d  February  1766  entitled  to  such 
Share  and  for  such  an  Estate  as  her  said  Mother  (hould 
think  fit  to  appoint  to  her,  or  in  default  of  such  Ap- 
pointment, to  one  moiety  ef  an  Estate  in  Tail,  of  and 
in  certain  Hereditaments  situate  in  the  Counties  of 
Devon  and  Somerset,  expectant  on  the  Death  of  her  said 
Mother,,  to  whom  said  Hereditaments  and    Premises 
were  thereby  limited  during  her  life,  comprising  the  De- 
fendants Share  of  the  Premises  in  question  in  this  Cause. 
It  was  (inter  alia)  declared  and  agreed  by  the  Parties 
thereto,  and  especially  the  said  Mary,  the  then  Wife  of 
said  Daniel  Hamilton,  in  execution  of  the  power  given 
to  her  by  the  Settlement  made  previous  to  her  Marriage 
with  said  John  Carew,  and  for  making  some  further 
provisions  (than  the  provision  therein  before  referred  to) 
for  said  Mary  Carew,  her  Daughter,  did  thereby  declare 
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send  agree,  that  in  case  said  then  intended,  and  since  1816. 

solemnized,  Marriage  should  take  effect,  the  said  Mary     K        v        ' 
Hamilton  ftiould  and  would,  in  and  by  the  Settlement      Attorney 
to  be  made  in  pursuance  of  the  Indenture  then  m  recital,         Others, 
or  by  some  other  sufficient  Deed  or  Instrument  in  writ-  v. 

ing,  limit  and  appoint,  from  and  after  the  Death* of  said  Mary 

Mary  Hamilton, one  moiety  of  said  Hereditaments  in  the   Hamilton  anfi 
Counties  of  Somerset  and  Devon,  to  the  use  and  for  the  ers* 

benefit  of  the  said  Mary  Carew,  and  the  Issue  of  said 
then  intended  Marriage,  in  manner  thereinafter  men- 
tioned and  provided  ;  and  that  the  said  Mary  Hamilton 
would  give  no  preference  to  her  youngest  Daughter,  to 
the  detriment  of  the  said  Mary  Carew,  but  make  an 
equal  Division  of  the  Premises  between  them.  And  it 
was  by  the  said  Indenture  then  in  recital  declared  and 
agreed  by  the  Parties  thereto,  and  especially  by  said 
Mary  Hamilton,  Mary  Carew,  and  George  Henry 
Carew,  that  the  said  moiety  of  said  Hereditaments 
should,  by  said  then  intended  Settlement,  or  by  some 
other  Deed  or  Instrument  in  writing,  be  conveyed  to 
and  vested  in  said  Trustees  and  their  Heirs,  upon  Trust, 
to  pay  the  Rents  and  Profits  of  said  Premises  to  said 
George  Henry  Carew,  then  G.  1L  Warrington,  and 
his  Assigns,  during  his  Life,  sans  Waste ;  and  from  and 
after  his  Death,  in  case  the  said  Mary  Carew  should 
survive  him,  upon  Trust  to  pay  the  Rents  and  Profits 
of  said  Premises  to  said  Mary  Carew  and  her  Assigns, 
during  her  Life,  sans  waste,  in  increase  of  her  Jointure.; 
and  after  the  several  Deaths  of  said  George  Henry 
Carew  and  Mary  Carew,  to  the  use  of  all  and  every  the 
Child  and  Children  of  said  then  intended  Marriage 
(other  than  except  an  eldest  or  only  Son,  or  an  eldest 
Daughter,  if  there  should  be  no  Son)  for  such  Estate -or 
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Attorney 

General  and 

Otbers, 

Mary 
Hamilton  and 

Others. 


Estates,  in  such  parts,  shares,  and  proportions,,  and  sub- 
ject to  such  powers,  provisions  and  limitations,  as  said 
George  Henry  Carew  and  Mary  his  Wife  should,  at  any 
time  or  times  during  their  joint  Lives,  by  any  Deed  or 
Instrument  in  writing,  to  be  by  them  jointly  executed 
in   the   presence  of  and  attested  by  two  or  more  Wit- 
nesses, or  as  the  survivor  of  them,  by  any  such  Desd, 
or  by  his  or  her  last  Will  and  Testament,  executed  in 
the  presence  of  and  attested  by  three  Witnesses,  give, 
dispose  of,  direct,  limit  or  appoint   the  same,  or  any 
part   thereof;    and    in   default  of  such   appointment, 
to  the  use  of  all  and  every  the  Children  of  said  George 
Henry  Carew,  and  Mary  Carew  (except  an  eldest  or 
only  Son,  or  an  eldest  Daughter,  if  no  Son)  to  be  equally 
divided  between  them,  if  more   than  one,  Share  and 
Share  alike,  as  Tenants  in  Common,  and  not  as  Joint- 
Tenants,  and  of  the  several  and  respective  Heirs  of  ths 
Bodies  of  all  and  every  such  Children,  except  as  afore- 
said :   And  if  one  or  more  of  such  Children  should  die 
without  Issue  of  his,  her  or  their  Bodies  or  Body,  then 
as  to  the  Share  or  Shares  of  him,  her  or  them  so  dying 
without  Issue,  To  the  use  of  the  survivors  or  survivor  of 
them,  except  as  aforesaid,  Share  and  Share  alike,  to  take 
as  Tenants  in  Common,  and  not  as  Joint  Tenants,  and 
of  the  several  and  respective  Heirs  of  the  Bodies  of  such 
survivors  or  survivor,  if  all  such  Children  but  one,  except 
as  aforesaid,  should  die  without  Issue  of  their  Bodies  ; 
and  if  there  fliould  be  but  one  such  Child  (except  a* 
aforesaid )  then  to  the  use  of  such  surviving  or  only  Child* 
and  of  the  Heirs  of  his  or.  her  Body  for  ever ;  and  if 
there  should  be  no  such  Child  or  Children  of  said  George 
Henry  Carew  and  Mary  Carem,,  except  an.  eldest  oo 
only  Sorv,  or  an  only  Daughter,  if  no  Son,  or  being  such, 
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and  alt  of  them  should  die  without  Issue  of  their  Bodies, 
To  the  use  of  the  right  Heirs  of  said  Mary  Carew  for 
ever.    And  it  was  by  the  said  Indenture  further  de-      Attorke* 
clared  and  agreed,    H  That  it  should  be  lawful  for         Others. 
Jama  Bernard  and  Francis  Webber  (parties  thereto.) 
and  the  survivor  of  them,  and  the  Executors,  Admi-         Mart 
nistrators  and  Assigns  of  such  JBurvivor,  at  any  time  or  Hamilton  and 
times  thereafter,  with  the  consent  and  approbation  of        Otfctn. 
said  George  Henry  Carew  and  said   Mary  Carew,  his 
then  intended  and  now  Wife,  daring  their  joint  Jive* 
and  of  said  Mary  Carew  alone,  to  case  she  should  sur- 
vive said  George  Henry  Carew,  to  sell  and  absolutely 
dispose  of  or  convey  in  exchange?  for  other  Lands,  the 
said  moiety  of  said  Hereditaments,  and  to  be  limited 
by  said   Mary   Hamiltcto,  from  and  after  her  death, 
unto  or  for  the  benefit  of  said  George  Henry  Warring- 
ton and  Mary  Carew  as  aforesaid,  and  the  Issue  of  said 
Marriage;  and  that  the  Money  to  arise  by  such  Sale,  or 
the  Lands  to  be  conveyed  in  Exchange,  should  from 
thenceforth  be  subject  to  the  same  Uses  and  Trusts, 
and  for  the  benefit  of  the  same  persons  as  were  therein-* 
before   expressed  and  declared    concerning  the    said 
moiety  of  said  Hereditaments  and  Premises." 


Subsequent  Deeds  were  executed,  of  the  8th  and  9th 
April  1796,  and  of  the  1st  and  2d  July  181$,  but  they 
referred  to,  and  were  dependant  upon,  and  to  carry  into 
effect,  the  Deed  of  the  8th  December  1795,  and  subject 
to  the  power  therein  given  to  the  Trustees, 

Mr.  Shadwell,  for  the  Motion  :— 
We  contend  that,  the  Trustees  can  make  a  good  Title 4 
Q4 
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18 16.  and   that   it  is  not   necessary   that  the    Conveyance 

*        v        '      should  be  respited  till  the  Infant  cestuis  que  Trust  attain* 
Attorney       twenty-one.    Abell  v.  Heathcote  (a)  is  an  authority  to 
General  an      gjjow  ^^  Trustees  under  a  Power  to  Exchange  may  make 
„    *         a  Partition.    Lord  Eldon  does  not  overrule  that  Case  in 
Mary         M'Queen  v.  Farquhar  (6).     It  is  true,  there  was  some 
Hamilton  and   doubt  expressed  by  the  Lords  Commissioners  when  Abell 
others.  v>  Heathcote  came  before  them  ;  but  when  it  was  after- 

wards brought  before  Lord  Loughborough,  he  had  no 
doubt.  Lord  Eldon,  in  M' Queen  v.  Farquhar,  quotes  a 
passage  from  Touchstone ;  but  something  more  was,  pro- 
bably, said,  connected  with  that  quotation,  than  appears  in 
the  Report,  because  that  passage  applies  only  to  Exchanges 
at  Common  Law,  and  not  to  Exchanges  under  a  Power, 
as  to  which  the  doctrine  is  different.  At  Common  Law, 
as  appears  in  Co.  Litt.  (c)  the  Lands  received  in  Exchange 
must  be  equal  to  those  given,  but  that  needs  not  be  so 
in  an  Exchange  under  a  Power.  So,  by  the  Common 
Law,  if  on  an  Exchange  a  party  be  evicted,  he  may 
enter  again  on  the  Lands  exchanged,  but  it  is  not  so 
under  an  Exchange  in  pursuance  of  a  Power ;  Covenants 
for  Title  being  always  taken.  A  Power  of  Exchange 
is  but  something  more  than  a  Power  of  Partition,  and 
includes  it.  If  the  Trustees  might  make  a  Partition, 
these  Infant  cestuis  que  Trust  are  not  necessary  Parties, 
the  Conveyance  by  the  Trustees  passing  the  interest. 
In  Lord  Brooke  v.  Lord  and  Lady  Hertford  (d)  it  was 
held  that,  on  a  Partition  between  Infant  cestuis  que  Trust 
the  Conveyance  should  be  respited  til  twenty-one;  but 

(a)   *   Ves,  p.  98.  S,  C.        .  (c)  Litt.  S.  64,5. 
4  Bro.  C.  C.  278.  (d)  a  P.  Wms.  5*8, 

(6)  11  Ves.  467. 


L 


others. 
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that,   probably,  was   on  the   ground  that  no   person  igig. 

oan  take  possession  of  an  Estate  who  is  not  a  party  * 

to  the  Conveyance  (*),  and  therefore  the  Conveyance  Attoen^y 

was  respited.    On  a  Bill  to  foreclose,  a  Decree  may.  *?*  ,an 

be  made  against  an  Infant,  who  has  only  a  day  to  show  v^ 

cause  (/).  Mary 

Hamilton  and 

Mr.  Bell,  contra : — 
The  Profession  have  always  doubted  the  propriety 
of  Lord  "Loughborough's  decision  in  Abell  v.  Heathcote ; 
and  Lord  Eldon's  decision  in  M' Queen  v.  Farquhar  de- 
stroys that  authority.  There  is  hot  the  same  strictness 
in  an  Exchange  under  a  Power,  as  at  Common  Law,  but 
it  must  be  as  near  as  can  be.  It  is  clear,  from  Lord. 
Brooke  v.  Lord  and  Lady  Hertford,  this  Conveyance 
must  be  respited  till  the  Infants  attain  twenty-ope. 

The  Vice-Chancbllor  : — 
The  Decree  in  this  Cause  Directs,  a  That  the  Parties 
do  execute  mutual  Conveyances  to  each  other,  such  Con- 
veyances to  be  settled  by  the  Master."    It  is  now  pro- 
posed to  vary  the  Minutes,  by  adding,  after  the  word 
"  Master/'  the  following  words,  "  without  making  the 
Infant  Defendants  who  are  interested  in  the  said  Estates . 
and  Premises,  or  any  of  them,  Parties  to  such  Convey-, 
ance ;  and  that  a  day  or  days  may  be  given  for  such . 
Infants,  after  they  shall  respectively  attain  their  age  or 
ages  of  twenty-one,  to  show  cause,"  in  the  usual  man- 
ner.   To  enable  the  Court  to  decide  upon  this  Motioq, 
the  Title  Deeds  have  been  produced,  but,  unless  diey 

(<•)  Co.  Litt.  231. 

(/)  Goodier  v.  Ashton,  18  Yes.  83. 
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1816.  iran  "*  Evidence  in  tbe  Cause,  it-  would  be  lmptope*  to 

w       v        * 


found  the  Decree  upon  them.  Asiaming,  however,  that 
ArtWfcirs*^    they  were  in  Evidence,  aad  to  have  been  regularly  before 
me,  I  shall  consider  the  propriety  of  the  proposed  va- 
riation in  the  Minute*. 


GBNBR4L  and 
etkert, 

v. 

MatRT 
HAim*otf  and      The  question  arises  upon  the  Deed  of  the  8th  Decem- 

*******  ber  1795,  in  which  a  Power  i9  given  to  the  Trustees, 
"  to  sell  and  absolutely  dispose  of  or  convey  in  Exchange 
/brother  Lands,  the  said  moiety f  fa."  This  is  the  material 
Deed,  tbe  subsequent  Deeds  being  only  to  carry  it  iato 
Execution.  The  Court  ia  called  upon  by  this  Motion  to 
declare,  that  this  Power  so  clearly  enables  the  Trustees 
atone  to  make  Partition,  as  to  render  it  unnecessary 
to  make  the  Infant  cesfuis  que  Trust  parties  to  the  Con- 
veyance. 

It  is  contended,  That  the^  Title  can,  without  their  con- 
currence, be  so  indisputably  gtveh  as>  to  make  it  fitting 
for  the  Master  to  be  directed  not  to  make  them  Parties. 
It  is  a  motion  of  the  firs*  impression'.  The  usual  course 
is  not  for  the  Court  to  order  wbe  shall  be  parties  fo  a 
Conveyance,  but  to  leave  that  to  the  Master.  To  in- 
duce the  Court  to  deviate  from  its*  ordinary  course,  and 
to  direct  beforehand  the  omission*  of  the  cestui  que  Trust* 
a*  Parties,  k  must  be  shown?  to  be  a  clear  Case,  artd  free 
from  doubt ;  for  otherwise  to  grant  this  Motion  may  ex- 
pose the  parties  to  the  risk  of  a  defective  Title,  and  future 
Litigation:  Independent  of  the  Power  in  this  Deed,  the 
Infanta  must  be1  made  Parties,  according  to  the  decision 
in  Lord  Brook  v.  Lord  and  Lady  Hertford  ,(#),  which 

(g)  a  P.  Wins.  518. 
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we*  f60»*ed\y  Lord  Har^  i«ml 

and,  but  for  the  Power,  most  have  governed  iie  pie* 
sent  case. 


Attowby 
Gbnerai  and 
otheia, 
With  reject  to  the  construction  cf  the  Power,  kt  „„ 

us  consider  whether  the  point  contended  for  is  so  dea*  Mary 
Upon  principle,  or  so  settled  by  authority,  as  that  the  Hamilton  and 
Court  may  safely  venture  to  act  upon  it  in  the  manner  oUtum. 
prayed.  A  Partition  and  an  Exchange  ace  well  known 
modes  of  assurance,  perfectly  distinct  from  each  other, 
each  having  its  own  rules.  A  Power  to  make  Partition 
would  not  waroant  an  Exchange.  Skeppard,  in  his 
Touchstone y  says  "  Jointenants,  Tenants  ia  Coaunmv  &°d 
Coparceners,  cannot  exchange  the  Lands  they  da  so 
hold  one  with  another,  before  they  have  made  Par- 
tition (A)."  On  a  Partitions-  each  has*  his.  own  Land, 
though  he  acquires  a  different  interest  m  it;,  but  on  an 
Exchange,  the  Land  ia  parted  with  altogether,  and  new  * 
Lands. acquired;,  they  approximate  to  each  other,  m& 
have  some  things  in  commouy  but  they  are  not  the  same. 
The  rules  applicable  to  the  one,  do  not  apply  to  the 
other.  The  Power  here,  is  only  to  sell  or  exchange— to 
convey  the  moiety  for  other  Lands*  it  baa  been  urged 
that  this  power  to  sell  or  exchange  affords  the  means  of 
cuttuitoualy  effecting  a  Partition,  as  the  undivided  Inte- 
rest may  be  sold,,  and  a.  divided  Interest  taken  bach  by- 
purchase.  It  is*  sufficient  to  say  in  answer  that  ia  flat 
what  ia  proposed  to  be.  done:  in  the  present  instance.   Ic 

(X)  Sea  Tuckfield  agpanst  23d  April   1784,  noticed  m 

Duller,  AaabL  197.  S~  C«  1  marginal  note  to  1  Dick.  043. 
Dick.  240,  and  see  Ld.  Redesd.         (&)  Sheppard's  Touchstone, 

Tr.  PL  97.  Ed.  3.  p.  302, 

(i)  See  Hobble  1.  Read, 
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1810.  is  rfaid,  that  an  Exchange  under  a  Power,  is  not  altogether 

w  like  an  Exchange  at  Common  Law,  and  I  admit  it  is 

Attobney       not  entirely  so.     But  it  is  difficult  to  discover  how  in  a 
eneral  an      Conveyance  of  this  nature,  any  new  use  can  arise,  unless 
M    '         the  terms  and  limitations  of  the  Power  are  observed  ac- 
Mart  cording  to  the  Contract    This  is  stated  by  the  Lord 

Hamilton  and  Chancellor,  with  his  usual  accuracy,  in  M(  Queen  v. 
othcra.  Farquhar  (/).  His  words  are,  "  I  conceive,  that,  where 
there  is  a  Conveyance  by  Lease  and  Release  to  Uses,  • 
with  a  power  to  alter  the  Uses  by  an  Instrument,  the 
terms  and  limitations  of  which  are  prescribed  by  the 
general  Law,  the  new  use  will  not  arise  except  under  the 
very  circumstances  in  which  it  is  contracted  that  it  shall 
arise  (m).  In  the  ordinary  Settlements  of  great  Estates, 
Powers  of  Sale,  Partition,  Exchange,  &c.  are  inserted. 
In  the  present  Case  an  express  Power  to  make  Partition 
is  given,  as  to  the  other  moiety  of  the  Estate.  This  doc- 
trine, says  Lord  Eldon,  was  not  disturbed  by  decision, 
though  there  were  floating  opinions  until  the  case  of 
Abell  and  Heathcote.  Previous  to  that  Case,  therefore,  it 
appears  from  the  highest  authority  to  have  been  at  least ' 
a  very  doubtful  question,  whether  a  Power  of  Sale  or 
Exchange  would  authorize  a  Partition. 

The  only  ground  then  upon  which  this  motion  can  be 
supported,  if  at  all,  must  be  upon  the  authority  of  J  bell 
and  Heathcote  («).  That  Case  arose  upon  a  difficulty  like  ' 
the  present.  The  words  of  the  Power  were,  "  to  make 
Sale  of  and  convey,  surrender  and  assure,  or  convey  in 
exchange  for  or  in  lieu  of  other  Manors,  Lands  or 
Hereditaments,  to  be  situate  somewhere  in  England, 

CO  11  Vcs.  467.  {*)  4  Bro.  C.  C.  378,  & 

(m)  lb.  p.  475.  S.C.  aVes.jun,  98. 
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tdl  or  any  of  the  said  Freehold  and  Copyhold  Lands,  isi6. 

&c.  thereby  granted,  for  the  best  price,  &c.  in  money,  *""  v  ' 
or  for  such  other  equivalent  in  Manors,  Lands  or  Here-  Attorney 
ditaments,  %c"    The  Case  came  before  the  Lords  Com-  othe 

missioners.    The  Lord  Commissioner  Eyre  expressed  an  v, 

opinion,  that  under  the  word  sell,  a  Partition  might  be  Mary 

made ;  the  two  other  Lords  Commissioners  rested  more  Hampton  and 
upon  the  words,   "  convey  for  an    equivalent ;"   these  °    <rs* 

opinions,  however,  do  not  carry  much  authority  with 
them ;  for  the  Lords  Commissioners  were  so  doubtful, 
that  before  they  went  out  of  office,  they  declined  giving 
Judgment,  and  recommended  another  argument  (0).  The 
opinion  thrown  out  by  Lord  Commissioner  Eyre  is 
overturned  in  M€  Queen  v.  Farquhar,  which  expressly 
decides  that  a  Power  of  Sale  is  not  well  executed  by  •  a 
Partition.  It  is  due,  however,  to  the  memory  of  that 
great  Judge  to  say,  it  appears  he  had  not  fully  made  up 
his  mind  upon  the  subject.  The  opinion  of  the  other  two 
Commissioners,  if  well  founded,  does  not  apply  to  the 
present  Case,  because  the  words  upon  which  they  relied 
are  not  in  the  present  Deed.  That  Case  came  after- 
wards before  Lord  Loughborough,  who  thought,  contrary 
to  Lord  Commissioner  Eyre,  a  Partition  was  clearly 
in  the  contemplation  of  the  Parties  creating  the  Power# 
If  it  was,  it  is  singular  the-  word  Partition  should  not 
have  been  mentioned  in  the  Power.  Lord  Loughborough 
relies  much  upon  the  possession  of  the  legal  Estate, 
and  the  means  thereby  afforded  of  defending  an 
Ejectment 

In  Mc  Queenv.  Farquhar,  Lord  Eldon,  observing  upon 
A  bell  v.  Heathcote,  says,  "  I  doubt  whether  the  language 

(0)  See  2  Ves.  jun.  99. 
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}$]£.  I  bear,  and  have  read,  that  a  Power  of  Exchange  is  well 

*       v       *     executed  by  a  Partition,  is  authorized  by  any  thing  in 
Attorney      tjjat  decision."—"  I  am  not  surprised  that  the  Lords  Com* 
SK£     L  **     missioners  had  considerable  doubts  upon  it ;  and  I  should 
v  rather  have  said,  upon  that  Case,  that  a  Partition  was  a 

Mary  Conveyance  "  forsuch  other  equivalent  in  Lands,"  accord* 
Hamilton  and  fog  to  the  Deed,  "  as  the  Trustees  should  think  proper," 
othw**  than  put  it  upon  the  ground,  that  a  Power  of  Exchanging 
authorised  an  Exchange  by  Partition.  Certainly,receiving 
the  entirety,  instead  of  a  moiety,  does  appear  like  receiv- 
ing "  such  other  equivalent  in  Lands,  &c."  But  I  afn 
not  called  upon  to  decide  whether  a  Power  of  Exchange 
can  be  well  executed  by  a  Partition ;  a  point,  which  if  it 
bad  been  decided  by  that  Case,  I  would  not  disturb.' 
The  ground,  therefore,  on  which  Lord  Eldon  thought 
Abell  and  Heathcote  could  alone  be  supported,  is  on  the 
words  "  such  other  equivalent,  &c."  used  in  that  Power ; 
but  in  this  Power  there  are  no  such  words,  and  there- 
fore Abell  and  Heathcvte  is  no  authority  in  favour  of  what 
is  now  desired.  Can  it  then  be  said  to  be  that  clear 
Case  which  would  justify  a  direction  that  these  Infant 
Defendants  should  not  be  made  Parties  ?  Would  any 
prudent  Conveyancer  advise  risking  the  consequences 
of  such  an  omission  i  Having  it  in  his  power  to  make 
the  Cestuis  que  Trust  parties,  and  so  to  obviate  all  doubt 
or  danger,  would  he  hesitate  what  course  to  pursue  i 
The  circumstances  of  the  Cestuis  que  Trust  being  Infants, 
though  it  accounts  for  the  Motion,  cannot  warrant  the 
adoption  of  a  different  course  from  what  would  have 
been  adopted  had  they  been  adults.  If  the  Court  in 
this  stage  dispense  with  those  Parties,  it  must  follow  it 
up  in  all  its  consequences,  in  compelling  an  acceptance 
of  the  Title  by  the  charity,  and  by  any  future  purchaser, 
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in  case  of  litigation.     It  is  safer  to  avoid  any  risk. 
The  Minutes,  therefore,  must  stand  as  they  are. 

Motion  refused. 


Lord  KINNAIRD  v.  Lady  SALTOUN.  18t  February. 

BY  an  Order  made  in  this  Cause,  23d  November  1815^  ney  executed  in 

the  Accountant  General  was  directed  to  deliver  out  to  Paris  in  theprc- 

the  Plaintiff  certain  Exchequer  Bills,  standing  to  the  sence  °ftwo  Wit- 

Credit  of  the  Cause,  amounting  to  the  sum  of  9,600  /.  •  *«"**>   <***  ««- 

and  the  Accountant  General  was  also  directed  to  pay  *"**«*  h  * 

ever  to  the  Plaintiff  a  sum  of  69/.  9s.  «d.  Cash,  then     T*  ".*?*? 

1     vi     r%    j-  ^^  and  an  Affidavit 

standing  to  the  like  Credit.  ^    ^^ 

the  Signature  of 
The  Plaintiff  being  at  Paris,  the  Plaintiff's  Solicitor  thc  Notary,  or- 
made  an  Application  to  the  Accountant  General  for  a  **red  *°  ht  actcd 
Power  of  Attorney  to  send  to  the  Plaintiff,  for  the  pur-  vpon  ^ the  Ac' 
pose  of  enabling  his  Solicitor  to  receive  the  Exchequer  cou"tant  Gene' 
Bills  and  Caah.  The  Power  of  Attorney  was  accordingly 
given;  to  which  Power  was  annexed    the   following 
printed  Instructions  for  its  execuion ;  viz.  "This  Letter, 
of  Attorney  is  to  be  executed  in  the  presence  of  a 
ftotary  Public,  who  will  affix  his  Official  Seal.    It  is 
requested  that  the  Chief  Magistrate  of  the  Place  do 
certify,  that  the  Person  subscribing  himself  a  Notary 
Public,  is  a  Notary  Public;  and  that  due  credit  may  be 
given  to  his  Act  and  Deed.    The  Chief  Magistrate  ako 
affixes  his  Official  Seal/' 

The  Power  of  Attorney  was  sent  to  Paw,  and  was 
returned,  executed  by  the  Plaintiff,  in  the  presence  of 
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1816.  two  Witnesses,  with  the  following  Certificate,  signed  by 

v  a  Mons.  Sensieur,  a  Notary  Public  of  Paris,  with  his 

LordKncNAWD,  Notarial  Seal ;  "  which  I,  Royal  Notary  in  Paris,  do 

Lady  Saltoun.  certify;  the  French  Law  not  allowing  any  Magistrate 

for  that  purpose.    Witness  my  Hand  and  Seal,  the  7th 

December  1815."    There  was  also  a  Memorandum  by 

Sensieur,  stating  that  a  Mr.  GuiUoneau,  a  Notary  of 

London,  was  enabled  to  verify  his  Signature  and  Seal, 

if  necessary. 

The  Accountant  General  refused  to  act  upon  this 
Power  of  Attorney ;  and  supposing  there  must  be  some 
mistake,  recommended  it  to  be  sent  again  to  Paris, 
which  was  accordingly  done,  and  was  again  returned  in 
the  former  state,  with  a  Letter  from  Mons.  Sensiear  to 
the  Plaintiff,  stating,  in  effect,  "  That  all  the  demands 
which  he  had  made  to  the  Judges  in  order  to  obtain 
the  Legislation  that  was  desired,  had  been  fruitless.  He 
had  not  been  more  successful  with  the  Mayor  of  his 
District,  who  had  also  refused.  In  this  respect  he 
could  not  dissemble  to  his  Lordship,  that  what  he 
wished  was  too  contrary  to  French  Customs  to  hope 
for  it  to  be  obtained." 

Upon  the  Power  being  returned,  the  PlaintifPs 
Solicitor  applied  to  Mr.  Guilloneau,  the  London  No- 
tary, who  under  his  Notarial  Seal,  certified  on  the  23d 
January,  1816,  "  That  Mr.  John  B.  T.  Sensieur,  whose 
*  Signature  and  Seal  are  set  and  affixed  at  the  foot  of  the 
Paper  Writing  thereunto  annexed  (being  the  Power  ill 
question)  is  a  Royal  Notary,  practifing  in  the  City  of 
Paris,  to  me  personally  known,  §nd  with  whose  Signature 
and  Seal  I  am  well  acquainted  ;  and  that  to  all  Ads  and 
Inftruments  by  him  signed  and  passed  in  that  quality,  full 
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fitith  and  credit  are  and  ought  to  be  given  in  Judi-  1816. 

cature." 

LordKlNNAIRD 

llie  Plaintiff's  Solicitor  again  applied  to  the  Ac-  Vm 

countant  General^  to  know,  if  he  would  act  upon  the  ^  A  T0U* * 
Power  thus  verified,  to  which  he  answered,  That  he  had 
Ho  doubt  of  the  accuracy  of  the  Power,  and  the  authen- 
ticity of  the  Signature  of  the  Plaintiff,  but  that,  from 
the  custom  that  had  prevailed  in  his  office,  for  a  great 
many  years  previous  and  subsequent  to  his  filling  it,  of 
requiring  all  Powers  of  Attorney,  executed  in  Parts 
abroad,  being  verified  in  the  way  he  required,  he  la- 
mented he  could  not  act  upon  the  Power  in  question  in 
its  present  shape,  unless  by  the  express  Order  of  the 
Court  of  Chancery. 

Mr.  Dowdeswell  now  moved,  on  an  Affidavit  verifying 
the  foregoing  Statement,  "  That  the  Accountant  Ge- 
neral might  be  directed  to  dispense  with  the  Chief  Ma- 
gistrate of  the  Place  where  the  Letter  of  Attorney  was 
executed  by  the  Plaintiff,  certifying,  that  the  Person 
subscribing  himself  a  Notary  Public,  is  a  Notary  Pub- 
lic, and  that  due  credit  may  be  given  to  his  Act  and 
Deed ;  and  that  he  may  also  dispense  with  the  Chief 
Magistrate's  affixing  his  Official  Seal ;  and  that  he  maty 
-  be  also  directed  to  act  upon  the  said  Letter  of  Attorney, 
in  the  way  it  is  now  executed  and  verified/' 

The  Motion  was  consented  to  on  the  part  of  the  De- 
fendant. 

The  ViCE-ChANCELLO*  :— * 
You  may  take  the  Order,  on  producing  an  Affidavit , 
that  Mons.  Sender,  is  a  Notary  Public  of  Paris. 

Order  made. 
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1816. 


over- 


ruled. 


BILLING,  Assignee  of  BURKITT,  v.  FLIGHT. 

19  Jan.  3  Feb. 

Plea  to  a  Billy  1  HE  Bill  stated,  that  previous  to  the  month  of 
on  the  face  of  November  1813,  and  up  to  the  1st  of  December  1813, 
U  dmW7"bU'  William  Burkitt  carried  on  business  as  a  Stock  Broker, 
and  was  in  the  habit  of  contracting  for  the  purchase  and 
sale  of  Stock  in  the  Public  Funds,  Scrip,  Omnium,  and 
other  Public  Securities,  at  a  future  day,  when  in  fact  it 
was  not  intended  that  such  Stock  or  Securities  should 
be  transferred,  but  only  that  the  difference  between  the 
price  of  such  Stock  or  Public  Securities  on  the  day 
when  the  contract  was  made,  and  the  day  when  the  con- 
tract was  to  be  performed,  should  be  paid. 

Previously  to  the  26th  November  1813,  Burkitt  made 
a  Cobttect  with  the  Defendant  for  the  purchase  of  a 
large  quantity  of  St6ck  in  the  Public  Funds,  Scrip, 
Omnium,  or  other  Public  Securities,  at  the  price  which 
such  Stock  bote  on  the  day  when  such  contract  was 
made,  and  which  Stock,  by  the  terms  of  the  contract, 
was  to  be  transferred  on  the  26th  of  November,  but  in 
fact,  neither  Flight  or  Burkitt  had,  at  the  time  of  such 
contract,  any  Stock,  Scrip,  Omnium  or  Public  Securities, 
nor  were  they  intended  to  be  actually  transferred,  but 
the  difference  in  value  between  such  Stock,  &c.  on  the 
day  when  the  contract  was  made  and  on  the  26th  No- 
vember 1813,  was  to  be  paid  by  Flight  to  Burkitt,  6r 
by  Burkitt  to  Fliglit,  according  to  the  rise  or  fall  in  the 
price  of  the  Public  Stocks  or  Securities. 

The  difference  in  value  of  the  Stock,   &c.  on  the 
26th  Novetofber  181 3,  amounted  to  481  /.  5*.  in  favour  of 
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Flight,  and  was  settled  by  him  on  the  following  day,  by 
a  checque  on  Burkitt' a  bankers,  which  was  paid. 

Burkitt  carried  on  also  the  trade  of  a  coal  merchant. 
On  die  9th  December  1813  a  Commission  of  Bank- 
ruptcy issued  against  him,  and  he  was  declared  a 
Bankrupt,  and  the  Plaintiff  was  chosen  Assignee,  and 
had  the  usual  Assignment  made  to  him. 

Burkitt  surrendered  under  his  Commission,  but  before 
his  Examination  left  England,  and  went  to  the  West 
Indies,  where  he  died. 

The  Bill  then  stated,  that  on  the  20th  April  1815, 
being  within  six  months  after  the  contract  made  by 
Burkitt  with  Flight,  the  Plaintiff,  as  Assignee  of  Bur- 
kitt, commenced an  Action  against  the  Defendant,  to 
recover  the  said  sum  of  481 1.  55*  which  Action  was 
at  Issue,  but  that  the  Plaintiff  was  unable  safely  to  pro- 
ceed to  trial  in  such  Action,  without  a  Discovery  from 
the  Defendant  o£  the  transaction ;  and  the  Bill,  after 
particularly  interrogating  him  as  to  the  same,  prayed  a 
full  Disclosure  and  Discovery. 

To  this  Bill,  the  Defendant  put  in  the  following  Plea ; 
"  his  Defendant,  by  protection,  &c.  Saith,  he  is  ad- 
vised, that  the  Complainant  in  and  by  bis  said  Bill  seeks 
a  Discovery  of  the  matters  therein  set  forth  from  this 
Defendant,  in  order  to  enable  the  said  Complainant  to 
proceed  to  Trial  in  an  Action  at  Law  brought  by  the 
Complainant  against  this  Defendant,  and  in  the  Com- 
plainant's said  Bill  mentioned;  to  which  Bill  and  Dis- 
covery this  Defendant  doth  plead;  and  for  Plea  saith, 
that  the  said  Action  at  Law  brought  by  the  said  Com- 

B  2 


231 


181(6. 


BlLLINO 
V. 

Flight. 


i%2 

1616. 

1 v 

Billing, 

v. 
Flight. 


CASES   IN   CHANCERY. 

plain  ant  against  this  Defendant  is  not  an  Action  of  Deb? 
founded  upon  or  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  and  passed  in  the  7th 
year  of  his  late  Majesty  King  George  the  2d,  and  in- 
titled,  "An  Act  to  prevent  the  infamous  practice  df 
Stock  Jobbing ;"  and  that  this  Defendant  ought  not  to 
be  compelled  to  answer  upon  oath  the  said  Complain- 
ant's Bill,  or  to  set  forth  any  matter  or  thnig  whereby 
he  may  subject  himself  to  any  pain  or  penalty  enacted 
by  the  said  statute,  or  otherwise.  And  this  Defendant 
doth  plead  the  said  statute,  and  doth  aver  that  the  said 
Action  mentioned  in  the  Complainant's  said  Bill,  and 
brought  by  him  against  this  Defendant,  is  an  Action 
upon  Assumpsit,  and  not  such  an  action  as  is  directed 
by  the  said  statute :  Wherefore  this  Defendant  humbly 
demands  the  judgment  of  this- honourable  Court,  whe- 
ther he  shall  be  Compelled  to  make  any  Answer  to  the 
said  Bill ;  and  prays  to  be  hence  dismissed,  with  his  Costs 
and  Charges  in  this  behalf  most  wrongfully  sustained  " 


Mr.  Leach,  and  Mr.  Heys,  in  support  of  Plea : — 
The  Statute  of  the  7th  Geo.  2d,  cfa.  8.  s.  2.  gives  an  Ac- 
tion of  Debt  to  recover  money  paid  on  transactions  of 
this  nature,  and  provides  that  the  Defendant  shall  answer 
a  Bill  of  Discovery,  though  the  Discovery  may  subject 
him  to  penalties.  Here,  however,  an  Action  of  Assumpsit 
has  been  brought,  and  as  that  is  not  the  action  in  respect 
of  which  the  Statute  enables  the  Party  to  obtain  a  Dis- 
covery, the  Statute  does*  not  apply,  and  the  Party  is  not 
bound  to  answer,  as  his  answer  may  subject  him  to  penal- 
ties. If  the  Bill  had  stated  that  an  Action  of  Assumpsit 
had  been  brought,  it  would  have  been  demurrable ;  but 
as  it  only  states,  an  Action  has  been  brought,  without 
saying  what  Species  of  Action,  this  Plea  was  necessary. 
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ia  order  to  state  what  sort  of  Action  had  been  brought,  1 8 16. 

and  that  it  is  an  action,  to  support  which,  a  Bill  of  Dis- 
covery will  not  lie. 


The  case  of  Thistlewood  v.  Cracraft  (a)  shows  that  the 
Form  of  Action  must  be  such  as  the  statute  gives,  in 
order  to  have  the  benefits  given  by  the  Act  in  support 
of  the  Action.  In  Bullock  v..  Richardson  (ft)  Lord 
Eldon  has  given  an  opinion  upon  the  Act. 

Mr.  Cooke,  contra: — 
This  Court  will  not  decide  whether  the  action  upon 
the  Statute  ought  to  be  Debt  or  Assumpsit  Though  the 
Act  mentions  a  particular  form  of  action,  it  does  not 
follow  that  that  form  of  action  must  be  exclusively  ad- 
hered to.  This  Case  falls  within  the  5th  and  8th  clauses 
of  the  Act,  and  in  those  clauses  an  Action  of  Debt  is  not 
mentioned,  but  the  words  "  Bill,  or  Plaint,  or  Informa- 
tion," are  used,  which  include  Assumpsit.  The  plea 
ought  to  have  averred  that  the  defendant  would  by 
answering  subject  himself  to  Penalties,  and  then  the 
Court  would  have  decided  whether  the  Answer  would  sub- 
ject him  to  Penalties.  If  the  Action  is  brought  on  the 
first  clause  of  the  Act,  the^e,  no  penalty  is  given,  and 
the  Defendant  must  answer. 

Mr.  Leach,  in  reply :-— 
The  Court  is  bound  to  decide  whether  an  Action  of 
Assumpsit  can  be  maintained  on  this  Statute,  and  whether 
the  Defendant  is  bound  to  discover. 

The  first  section  of  the  Act  gives  double  Costs,  and 
that  is  a  penalty ;  so  that  if  the  Action  is  brought  on 
that  section  the  Defendant  is  not  bound  to  discover,  as 

(a)  1  Maulc  &  Selw.  500.  (b)  11  Ves.  373, 
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1816.  is  clearly  the  case  where  the  Action  is  brought  on  the 

*       J     5th  and  8th  sections,  under  which  this  Case  falls.    As 

Billing,       tjje  5tatute  is  mentioned  in  the  Bill,  it  was  not  necessary 

_/  v°  to  mention  it  in  the  Plea ;  a  Plea,  merely  stating  that  an 

Action  of  Assumpsit  had  been  brought,  was  all  that  Was 

necessary. 

.  The  Vicr-Ch ancellor  : — 

The  Argument  in  support  of  this  Plea  was,  that  the 
right  to  a  Discovery  given  by  the  2d  Section  of  the  Act, 
was  confined  to  the  specific  action  mentioned  in  the 
first  section,  viz.  the  Action  of  Debt,  and  did  not  extehd 
to  an  Action  of  Assumpsit,  such  as  the  Plea  averred  the. 
present  to  be.  The  contrary  was  contended  by  the 
Plaintiff;  and  further,  that  the  Plea  was  objectionable  in 
form,  not  containing  any  averment  of  the  liability  to 
penalties,  which  would  be  incurred  by  making  the  Dis- 
covery. The  answer  given  to  the  latter  objection  was, 
that  the  Court  was  bound  to  take  notice  of  the  Act  of 
Parliament  by  which  the  penalties  were  imposed,  and 
that  it  is  only  necessary  to  show  this  not  to  be  a  case 
in  which  Discovery  is  given  by  the  Act,  by  introducing 
a  fact,  viz.  the  nature  of  the  action  brought,  which  does 
not  sufficiently  appear  by  the  Bill. 

As  to  the  first  point,  though  the  first  section  of  the 
Act,  by  declaring  the  Contract  to  be  void,  and  that  the 
money  paid  should  be  restored,  seems  to  lay  a  foun- 
dation for  an  Action  of  Assumpsit,  as  well  as  Debt,  yet 
the  limitation  of  time  for  bringing  the  action  to  six 
months,  and  the  other  provisions  respecting  it  being 
expressly  confined  to  the  Action  of  Debt,  afford  an  in- 
ference that  it  was  the  intention  of  the  Legislature  that 
no  other  Action  should  be  brought,  because  otherwise 
jjjQse  provisions  might  be  rendered  nugatory. 
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These  points,  however,  it  will  not  be  necessary  to 
determine  on  the  present  occasion, because  there  areother 
grounds  on  which  the  Plea  is  objectionable.  It  pro- 
ceeds on  a  mistaken  construction  of  the  Act  as  applied 
to  a  case  such  as  is  stated  in  this  Bill.  It  is  wholly 
built  on  the  Assumption,  which,  if  the  Plea  is  allowed, 
must  be  adopted  by  the  Court,  that  the  resistance  to 
Discovery  in  this  Case  is  founded  on  the  nature  of  the 
Action  to  support  which  the  Discovery  is  sought,  and 
that  but  for  that  circumstance  the  Discovery  might 
have  been  enforced.  But  without  determining  whether, 
in  that  respect,  the  Plea  would  have  been  objectionable, 
the  principle  on  which  it  is  founded  is  erroneous.  In  a 
case  Such  as  U  stated  in  this  Bill,  the  ptotectiop  against 
Discovery  does  not  arise  from  the  nature  of  the  Action, 
but  from  its  not  being  one  to  which  the  right  to  a  Dis- 
covery given  by  the  Statute  extends-  That  right  ap- 
plies only  to  Cases  which  fall  under  the  4th  section  of 
the,  Act,  which  gives  protection  from  penalties  to  the 
party  making  Discovery;  but  no  such  protection  is 
given  in  cases  like  the  present,  which  fall  under  the 
5th  and  8th  Sections ;  nor  in  such  cases  is  any  Bill  of 
Discovery  given.  The  transactions  stated  in  this  Bill 
come  under  these  latter  sections ;  and  consequently  as 
to  them  there  is  nothing  40  deprive  the  Party  of  his 
general  protection  from  Discovery  by  reason  of  his  lia- 
bility tp  the  Penalties  therein  imposed.  In  neither  Case, 
therefore,  can  it  be  material  what  is  the  Form  of  the 
Action  in  aid  of  which  the  Discovery  is  sought.  In  the 
one  case,  because  no  penalty  can  ever  be  incurred  by 
making  the  Discovery ;  in  the  other,  because  no  pro- 
tection is  given  against  the  penalties ;  nor  can  a  Dis- 
covery ever  be  enforced.  This  was  the  construction  put 
on  the  Act  by  Lord  Eldon,  in  the  Case  ?f  Pullock  and 
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Richardson  (c).  In  this  view  of  the  subject,  the  fac, 
put  in  Issue  by  the  Plea  is  wholly  immaterial.  The  ob- 
jections to  Discovery  appear  on  the  face  of  the  Bill ; 
and  the  proper  mode  of  resisting  the  Discovery  was  by 
a  Demurrer.    Upon  these  grounds,  the  Plea  must  be 

overruled. 

Plea  overruled* 

(0  1 1  Ves.  373. 


19th  and a4th  HEATHCOTE  v.  ALDRIDGE. 

January. 

Plea  of  Title  THIS  Bill  was  filed  by  Thomas  Freeman  Heathcote, 
to  a  Bill  by  an  g^  M  Impropriate  Rector  of  the  Rectory  of  JVellow, 
^jpprtafc  situate  partly  in  the  County  of  Wilts,  and  part  thereof. 
over-ruled.  *  ca^e(^  E*9*  Wellow,  and  Emley  otherwise  Embley,  in 
the  County  of  Southampton,  praying,  an  account  of  the 
Tithes  of  Corn  and  Hay  of  a  Farm  occupied  by  the 
Defendant,  situate  in  that  part  of  the  Rectory  of  fVellow, 
which  is  in  East  JVellow.  The  Bill  contained  a  Charge, 
"  That  the  Defendant  had  in  his  possession  or  power 
some  Books  or  Book  of  Account  or  Accounts,  or  Re- 
ceipts, Entries,  Memorandums,  Papers  or  Writings, 
whereby,  if  produced,  it  woutd  appear  that  the  Tithe  in 
kind  of  Com  and  Hay  was  due  and  payable,  or  had  in 
former  times  been  rendered  and  paid  by  the  Owners 
and  Occupiers  of  the  Farm  and  Lands,  in  the  possession 
or  occupation  of  the  Defendant,  to  the  Rector  Impro- 
priate for  the  time  being  of  that  part  of  the  Rectory  of 
Wellow  which  is  in,  or  is  called,  East  Wellow,  or  to  a 
full  and  fair  Compensatioa  for  the  same,  but  refuses  to 
discover  the  same ;  or  Defendant  has  seen  such  Books, 
Accounts,  Receipts,  Entries,  Memorandums,  Paper*  and 
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Writings,  and  he  knows  in  whose  possession  or  power 
the  same  are,  or  what  is  become  thereof,  but  refuses  to 
discover  the  same." 

To  this  Bill  the  Defendant  pleaded  u  To  the  best  of  his 
information  and  belief,  that  in  the  month  of  March  1712, 
Thomas  Norton,  of  Ixworth  in  the  County  of  Suffolk, 
Esquire,  deceased,  and  Charles  Norton,  of  Winchester  in 
the  County  of  Southampton,  were,  amongst  other  Here- 
ditaments, seised  or  well  entitled,  of  or  to  the  Farm, 
Lands  and  Premises,  situate  within  East  Wellow,  in  the 
County  of  Southampton,  now  occupied  by  Defendant, 
and  in  said  Bill  mentioned;  and  were  also  entitled  in 
Fee  Simple  to  all  manner  of  Tenths  and  Tithes,  of  what 
kind  soever,  coming,  growing,  renewing  and  increasing, 
in,  within  or  from  the  same,  or  part  or  parcel  thereof, 
subject  to  two  Mortgages,  one  whereof  had  been  granted 
by  the  said  Thomas  Norton  and  Charles  Norton  to,  and 
was  then  vested  in,  Mary  Turges,  of  the  City  of  Lon- 
don, Widow,  for  securing  to  her  the  sum  of  3,300/, 
with  Interest;  and  the  other  whereof  had  been  granted 
by  the  said  Thomas  Norton  and  Charles  Norton,  to,  and 
was  then  vested  in,  Richard  Bateman  and  John  Jacob, 
for  securing  to  the  said  Richard  Bateman  the  sum  of 
300/.  with. Interest ;  and  that  the  said  ThomasNorton  and 
Charles  Norton  were  at  the  same  time  in  the  possession 
or  receipt  of  the  Rents  and  Profits  of  the  said  Farm, 
Lahds  and  Premises,  and  of  all  manner  of  Tenths  and 
Tithes  of  what  kind  soever,  coming,  growing,  renew- 
ing, and  increasing,  in,  within,  or  from  the  same-: — 
Saith  to  the  best  of  his  information  and  belief,  that 
said  Thomas  Norton  and  Charles  Norton,  being  so 
seised  or  entitled,  and  being  in  -such  possession  or  Re- 
ceipt, by  certain  Indentures  of  Lease  and  Release,  bear- 
ing date  respectively  the  23d  and  24th  of  said  Month 
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of  March  1712,  tbe  Release  being  made  of  four  parts, 
and  made  or  expressed  to  be  made  between  the  said 
Thomas  Norton  and  Charles  Norton  of  tbe  first  part;  tbe 
said  Mary  Turgis  of  the  second  part ;  the  said  Richard 
Battman  and  John  Jacob  of  the  third  part ;  and  the 
Honourable  George  Rodney  Bryjfges,  of  Atingtoa  in  the 
said  County  of  Southampton,  Esquire,  of  the  fourth 
part;  In  consideration  of  the  sum  of  3,424^  3*'  £<*• 
to  the  said  Mary  Turgis  paid  by  the  said  George 
Rodssey  Brydges,  and  of  308/,  13/.  gd*  to  the  wti 
Richard  Batmen  paid  by  the  said  George  Rodney 
Brydges,  in  full  of  all  Monies  due  to  them  respectively 
on  their  said  recited  Mortgages,  and  in  consideration 
of  the  further  sum  pf  6,7261.  7?.  gd,  (o  the  said 
Thomas  Norton  paid  by  the  said  Geqrge  Rodney 
Brydges ;  and  also  of  5*.  to  the  said  Gharl*  Norton 
and  John  Jacob  paid  by  the  said  Georg?  Rodney 
Brydges,  they  the  said  Thomas  Norton  and  Charles  Nor* 
ton,  and  by  the  direction  and  appointment  of  the  said 
Thomas  Norton,  the  send  Mary  Turgis  and  Richard 
Bateman,  and  alio  the  said  John  Jacob,  by  tbe  direc- 
tion and  appointment  of  the  said  Thomas  Norton  pnd 
Richard  Bateman,  did  grant,  bargain,  sell,  alien,  release, 
and  confirm,  unto  the  said  George  Rodney  Brydges,  and 
to  his  Heirs,  amongst  other  Hereditament?,  the  said 
Farms,  Lands  and  Premises  now  occupied  by  De- 
fendant ;  and  also,  all  and  all  manner  of  Tenths  and 
Tithes  of  what  Ifind  soever,  coming,  growing,  renewing, 
or  increasing,  in,  within,  or  from  the  same,  or  any  part 
or  parcel  thereof;  To  hold  tp  the  said  George  Rodney 
Brydges,  his  Heir?  a?4  Assign*,  to  the  use  of  the  sai4 
George  Rodney  Brydges,  hi*  Heirs  ajid  Assigns,  for 
ever :  Saitb,  to  the  best  of  his  information  and  belief, 
that,  by  virtue  pf  /said  Indentures  of  Lease  and  Release, 
upw  the  completion  of  tbe  said  Assurances,  the  said 
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George  Rodney  Brydges  entered  into  Possession,  or  into 
the  Receipt  of  the  Rents  and  Profits  of  the  said  Farm, 
Lands  and  Premises,  and  of  the  other  Hereditaments 
conveyed  by  the  said  Indentures  of  Lease  and  Release, 
and  of  all  and  all  manner  of  Tenths  and  Tythes,  of  what 
Kind  soever,  coming,  renewing,  or  increasing  in,  within, 
or  from  the  same,  and  every  part  or  parcel  thereof :  And 
that  the  said  Farm,  Lands  and  Premises,  and  other  -He- 
reditaments, and  the  said  Tenths  and  Tithes,  by  divers 
mesne  Conveyances,  and  other  good  Assurances  in  the 
Law,  became,  and  now  are,  vested  in  the  most  honour- 
able Richard  Marquis  of  Buckingham,  for  his  Life, 
with  certain  Remainders  over:  Saith,  that  the  said 
Richard,  Marquis  of  Buckingham,  in  or  about  the 
month  of  September  1813,  did  agree  to  demise  the  said 
Farm,  Lands  end  Premises  to  Defendant,  discharged 
from  the  payment  of  Tythes  for  a  term  of  years  from 
the  29th  of  September  1813,  and  that  under  such 
Agreement  Defendant  is,  and  from  the  said  29th  of 
September,  hath  been,  in  possession  and  enjoyment  of 
the  said  Farm,  Lands  and  Premises :  Saith,  to  the  best 
of  his  information  and  belief,  that  said  George  Rodney 
Brydges,  and  those  claiming  under  him,  ever  since  the 
execution  of  the  said  Indentures  of  Lease  and  Release, 
have  been,  and  that  the  said  Richard  Marquis  of 
Buckingham,  claiming  under  the  said  George  Rodney 
Brydges,  and  under  the  Conveyances  and  Assurances 
aforesaid,  now  is,  in  the  Possession  or  in  the  receipt  of 
the  Rents  and  Profits  of  the  said  Farm,  Lands  and  Pre- 
mises, and  the  Tidies  arising  in,  within,  or  from  the 
same,  without  any  claim,  right,  title  or  interest  what- 
ever, to  or  in  the  said  Tithes,  or  to  any  part  thereof, 
being  made  or  set  up  by  Plaintiff,  or  any  other  Person, 
until  the  filing  of  the  present  Bill,  being  upwards  of 
one  hundred  years  :  All  which  matters  and  things  De- 
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fendant  doth  plead  in  Bar  to  said  Bill ;  and  prays  the 
Judgment  of  this  Honourable  Court,  whether  he  ought 
to  be  compelled  to  put  in  any  further  or  other  Answer 
thereto;  and  prays  to  be  hence  dismissed,  with  his 
Costs  and  Charges  in  this  behalf  sustained. 


Mr.  Blake,  in  support  of  Plea: — 
.  The  Plea  in  this  Case,  is  framed  after  that  pleaded  in 
Dobk  v.  Cridland(a\  except  that  in  this  Plea  no  Fine 
is  mentioned.  Enjoyment  of  a  portion  of  Tithes  for  a 
series  of  years  in  pernancy,  or  under  colour  of  Title, 
affords  as  good  a  defence  in  the  Case  of  Tithes  as 
Possession  for  a  length  of  time  does  in  other  cases  of 
Real  Property.  Fanshaw  v.  Rotherham  (b),  the  Judgment 
in  which  Case  I  have,  in  Lord  Henley's  Handwriting, 
Scott  v.  Airty  (c),  Strut  v.  Baker  (d),  the  dictum  in 
Berney  v.  Harvey  (e),  and  Dartmouth  v.  Roberts  (f). 
This  Plea  avers  a  Title  in  1712,  regularly  deduced  from 
thence  to  those  under  whom  the  Defendant  claims. 


Sir  S.Romilly,  Mr.  Bell,  and  Mr.  Roupell,  contra: — 
This  is  not  a  proper  Case  for  such  a  Plea—it  is  not  a 
Plea  of  Title,  hut  o£circumstances  from  whence  a  Title 
j*  to  be  inferred.  Where  Title  is  pleaded,  the  Con- 
veyances stated  in  the  Plea  must  show  a  clear  derivable 
Title  in  the  Defendant.  Wherever  a  Defence  is  made 
upon  presumptive  Evidence,  such  Defence  ought  to  be 
made  by  Answer.  Possession  of  Land  for  a  length  of 
years  gives  a  Title ;  but  it  is  not  so  as  to  Tithes ;  no 
length  of  time  bars  a  claim  of  Tithes ;  there  may  be 
reasons  why  it  should  have  been  originally  determine*} 


(a)  a  Bro.  C.  C.  274. 

(b)  This  Case  is  reported  in 
3  G  will.  1174. 

(c)  flGwiiL  1174. 


(d)  a  Ves.jun.6a5, 
(f)  17  Ves.  ng. 
(J)  16  East  334, 
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otherwise,  but  the  doctrine  is  now  settled.  In  a  Plea  of 
Title  it  is  not  sufficient  to  say  by  divers  mesne  Convey- 
ances a  Title  is  derived  to  those  under  whom  the  De- 
fendant holds,  but  the  Conveyances  must  all  be  stated. 
In  Burslem  v.  Burbage  (g),  the  Plea  stated  metne  As- 
signments ;  but  there,  the  origin  of  the  Title  was  stated, 
which  is  not  the  case  in  this  Plea.  The  Plea  also  is  bad 
in  this ;  that  it  is  only  as  to  information  and  belief ; 
whereas  the  Facts  ought  to  have  been  positively  averred. 
Another  objection  is,  that  as  a  Plea  admits  all  it  does 
not  traverse,  this  Plea  must  be  taken  to  admit  the 
Statement  in  the  Bill,  that  the  Defendant  has  in  his 
possession  Books,  Papers,  &c.  which  show  the  Plaintiff 
is  entitled  to  these  Tithes.  Supposing  the  Plea  is  other 
wise  good,  it  ought  to  have  contained  an  Averment  that 
there  were  no  such  Books,  &c.  and  an  Answer  in  sup- 
port of  such  Averment.  No  Answer  is  given  to  the 
question,  whether  the  Plaintiff  is  Impropriate  Rector ; 
or  as  to  the  particular  Lands  in  respect  of  which  an 
Exemption  from  Tithes  is  claimed. 


Heathcote 

v. 
AldbiDce." 


Mr.  Blake  in  reply : — 
Title  is  not  a  Fact,  but  a  Consequence  of  Facts ;  and 
this  Plea  states  the  Facts  and  Consequence.  Length  of 
time  does  not  make  a  certain  Title  in  any  case,  but  is 
only  evidence  of  Title.  In  the  case  of  the  Dean  of  Wind- 
sor, mentioned  in  Lord  Henley's  Judgment  in  Fansftaw 
v.  Rotheram,  a  Plea  of  Fine  and  Non-claim  was  allowed 
to  a  Rector's  Bill ;  and  if  Possession  for  a  length  of 
time  be  in  substance  a  good  defence  in  the  case  of  Tithes, 
as  well  as  in  the  case  of  Land,  why  should  it  not  be 
pleaded  to  a  Bill  for  Tithe,  as  it  certainly  may,  to  a  Bill 
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for  Land  f  Though  the  form  of  the  Plea  is  as  to  in- 
formation and  belief,  yet  it  is  the  Facts  as  to  which  he 
is  informed  and  believes,  that  are  put  in  Issue,  and  not 
merely  his  information  and  belief.  Your  Honor  de- 
termined irt  Drew  v.  Drew(h),  that  a  Plea  as  to  in- 
formation and  belief  was  good.  As  to  the  objection, 
that  we  have  not  set  forth  the  Lands  which  we  claim  to 
be  exempted  from  Tithe,  it  is  not  necessary.  If  it  were 
a  Plea  of  a  Modus,  then  the  Land  covered  by  the  Modos 
must  be  stated ;  but  that  is  not  necessary  where  the 
Rector's  Title  to  the  Tithes  is  denied;  on  the  con- 
trary, such  a  statentient  would  over-rule  the  Plea,  and  so 
would  an  admission  that  the  Plaintiff  was  Rector(t).  With 
respect  to  the  objection  as  to  not  having  stated  parti- 
cularly the  mesne  Assignments,  if  the  PJea  is  replied  to,  it 
will  then  be  necessary  to  prove  the  mesne  Assignments.  As 
to  the  charge  respecting  Books,  8cc.  it  is  consistent  with 
the  Plea  to  admit  that  we  have  such  Books,  because  the 
defence  is  not  thai;  Tithes  for  the  Lands  in  question 
never  were  paid  to  the  Rector,  but  that  these  Tithes  are 
now  severed  from  the  Rectory ;  and  the  charge  in  the 
Bill  is,  that  the  Books  prove  either  that  Tithes  now  are 
payable,  or  formerly  wens  rendered,  to  the  Rector. 


The  Vice-Chancellor — 
Jan.  24.  I  shall  not  now  finally  decide  upon  this  Plea,  but 

only  Mate  my  present  impression. 


This  is  $  common  Bill  by  an  Impropriate  Rector  for 
Tithes,  against  a  person  holding  Lands  within  the  Rec- 
tory ;  and  the  Defendant,  stating  a  demise  to  hiqi  pf  the 
Lands,  free  from  Tithes,  pleads  a  Title  in  his  Landlord  to 


(fi)  a  Ves.  &  Bea.  159. 


(t)   Blackett  v.  Langland, 
4GW1U.  1368. 
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the  Tithes.  Commencing  with  a  period  of  more  than  a 
Century  back,  he  states  that  from  that  time  the  Tithes 
and  the  Lands  have  been  mortgaged  and  conveyed  toge- 
ther ;  and  that  the  owner  of  the  Land  has  in  this  way 
enjoyed  the  Tithes,  as  Well  as  the  profits  of  the  Land. 

There  are  some  points  too  well  settled  to  admit  of  any 
tJoubt.  The  feet  being  admitted,  that  the  Plaintiff  is  the 
Rector,  and  that  the  Lands  lie  within  the  Rectory,  the 
right  to  an  account  of  the  Tithes  subtracted  follows  of 
•course,  unless  the  Defendant  can  by  his  Plea  show  some 
valid  ground  for  resisting  it.  The  rule  in  this  respect 
rs  the  same  in  the  case  of  a  Lay,  as  of  a  Spiritual  Rector ; 
and  in  neither  case,  can  a  Prescription  in  non  decimando 
be  set  up  with  success.  Some  attempt  to  question  this, 
was  made  in  Strutt  v.  Baker,  by  Lord  Loughborough  (t), 
but  afterwards,  in  Rose  v.  Calland  (ft),  his  Lordship, 
finding  what  had  been  the  course  in  the  Exchequer  {I), 
refuted  to  compell  a  Purchaser  to  take  a  Title  in 
opposition  to  it ;  and  in  Watkim  v.  Macnamara,  in  the 
Exchequer  Sittings  after  Michaelmas  Term  1804,  the 
Court  would  not  allow  the  point  to  be  argued ;  and,  in- 
deed, ihe  Counsel  for  this  Plea  has,  very  properly,  not 
put  his  Case  on  that  grotmd. 
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Another  point,  equally  well  setded,  and  to  which  it  is 
very  material  in  questions  of  this  nature  to  attend,  is  the 
distinction  between  &  mere  Retainer  and  nonpayment  of 


(t)  a  Ves.  jun.  6*5. 

(*)  5  Ve*.  i%6. 

[1)  See  Nagle  v.  Edwards, 
3  Anstr.  702.  S.  C.  4  Gwill. 
144*2;  and  Lord  Petre  v. 
Bicncowe,  3  Anstr,  945.  S.  C. 


4  Gwill.  1484 ;  and  see  also 
the  Aldermen  and  Burgesses 
of  Buy  St.  Edmunds  v.  Evans, 
Com.  673;  and  Berney  v. 
Harvey,  17  Ves.  1-27. 
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the  Tithes  by  the  owner  or  occupier  of  the  Land,  airf 
the  actual  pernancy  and  receipt  of  the  Tithes,  separate 
from,  and  independent  of,  any  interest  in,  or  connection 
with,  the  Land.  The  former  may  and  always  does  exist, 
though  the  Claim  be  only  to  a  prescription  in  non  deci- 
mando ;  the  latter  cannot,  except  when  there  is  a  legal 
Title  to  the  Tithes,  of  which  therefore  it  is  the  charac- 
teristic criterion.  It  is  not  like  the  language  of  Deeds, 
which  may  be  known  only  to  the  parties,  but  it  is  a 
visible  and  public  Assertion  of  Title  by  the  exercise  of 
open  and  notorious  acts  of  ownership,  challenging  all 
persons  interested  to  dispute  the  validity  of  the  Title 
upon  which  they  are  founded.  This  distinction  is 
marked  in  all  the  Cases. 

In  Scott  v.  Airey  (m)  the  Chief  Baron  observes,  "  the 
Tithes  had  for  170  years  been  the  subject  of  Sales, 
Mortgages  and  Decrees,  as  other  Property,  and  have 
been  always  considered  in  the  same  light  as  the  other 
real  property  of  the  persons  who  from  time  to  tim£ 
have  claimed  them.  They  were  capable  of  being  en- 
joyed by  the  persons  who  have  enjoyed  them ;  and  the 
question  now  is,  whether  a  Court  of  Equity  ought  to 
interpose  to  take  the  possession  from  persons  who  have 
been  in  possession  so  many  years  with  the  knowledge 
of  the  Rector."  Baron  Eyre  says,  *  The  principal 
question  in  this  Case  is  the  defence  setup  by  the  Aireys 
against  the  prim&  facie  Title  of  the  Rector,  founded  on 
a  Title  set  forth  in  their  Answer,  and  the  indisputable 
fact  of  actual  Possession,  occupation  and  pernancy 
of  the  Tithes.  The  distinction  between  a  Prescription 
t»  non  decimando,  and  a  Claim  of  a  portion  of  Tithes,  i* 


(*0  3  Gwill,  1174. 
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an  essential  distinction.  A  Prescription  m  non  decir 
mando  is  simply  unlawful :  no  such  Prescription  can  be 
maintained.  If  no  Tithes  have  been  paid,  a  Title 
founded  upon  mere  nonpayment,  is  simply  a  Prescrip- 
tion m  mm  dccimando.  Evidence  of  length  of  possession 
the  Court  can  pay  no  regard  to,  for  the  possession  must 
have  been  unlawful ;  and  the  Court  is  therefore  bound 
to  decree  in  favour  of  the  common  right.  No  presump* 
tion  can  be  admitted  to  support  a  mere  simple  Prescript 
tion  in.non  decimando.  If  we  depart  from  this  rule,  we 
overturn  the  whole  Law  upon  the  subject  But  there  it 
a  great  difference  between  a  claim  founded  on  mere  non* 
payment  of  Tithes,  and  a  claim  supported  by  evidence 
of  actual  enjoyment  of  the  pernancy  of  Tithes.  The 
title  is  not  unlawful.  A  good  Tide  may  have  been  de- 
rived to  the  party  in  Possession.  The  title  therefore 
not  being  simply  unlawful,  long  Possession  is  evidence 
of  the  Title.  The  Case  of  Fanshaw  v.  Rotheram,  stated 
at  the  Bar,  appears  to  me,  from  a  note  I  have  seen,  to 
have  been  mistaken.  The  ground  of  that  determination 
seems  to  have  been,  that,  however  doubtful  the  case 
stood,  as  to  Title,  there  had  been  long  Possession;  the 
claiih  was  of  a  portion  of  Tithes ;  the  parties  might 
have  a  good  Title,  and  it  was  not  right  for  a  Court  of 
Equity  to  disturb  the  Possession.  The  doctrine  was 
good,  applied  to  that  or  to  this  case.  There  is  no  dif- 
ference between  a  Lay  Impropriator  and  Rector,  The 
Lay  Impropriator  becomes,  as  it  were,  a  Spiritual  Per- 
son ;  he  holds  in  the  same  right*  If  it  is  not  proper  to 
disturb  a  Possession  in  favour  of  a  Lay  Impropriator;  it 
is  not  proper  to  disturb  it  in  favour  of  a  Rector.  The 
arguments,  at  the  Bar  have  run  wild  on  the  head  of  Pre* 
sumption.  We  are  not  to  presume  so  much  as  to  destroy 
the  whole  Law :  For  if  upon  mere  possession  every  tiling 
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18I6.  is  to  be  presumed  to  maintain  that  possession,  there 

was  no  necessity  for  the  Statutes  of  Limitation." 
Heathcote 

v. 
Aldridoi.  1q  no  Part  °f  *hig'  Plea*  in  the  present  Case,  is  there 

any  averment  of  enjoyment  of  Tithes,  except  by  Re- 
tainer of  the  owner  of  the  Land.  There  is  not  a  single 
instance  stated  in  which  an  actual  pernancy  of  Tithes^ 
either  in  kind,  or  by  way  of  Composition,  ever  took 
place,  as  distinguished  from  nonpayment.  The  Tithes 
are  conveyed  along  with  the  Land,  and  so  far  are  .treated 
as  belonging  to  the  Owner  of  the  Land,  and  the  Plea 
avers,  that  they  did  belong  to  him.  But  whatever  might 
be  the  effect  in  point  of  evidence  of  these  Deeds,  coupled 
with  this  usage,  to  make  out  a  valid  Title  to  the  Tithes, 
in  opposition  to  the  common  Law  Right  of  the  Rector, 
it  is  still  only  evidence  of  Title,  and  not  the  Title  itself; 
and  consequently  the  Plea  is  on  that  ground  insufficient 
and  bad.  The  length  of  time  during  which  the  enjoy- 
ment of  the  Tithes  is  stated  to  have  prevailed,  though 
it  may  strengthen  the  evidence,  does  not  remove  the 
objection.  It  does  not  in  the  case  of  Tithes  constitute 
a  valid  title  in  itself,  though  it  may  afford  evidence  of 
a  title  possessed  immemorially  by  a  partitionist,  or  by  - 
grant  from  one  competent  to  make  the  grant. 

It  is  no  Answer  to  a  Rector,  to  state  in  a  Plea,  that 
the  Defendant  is  Owner  of  the  Tithes,  or  that  his  an- 
cestors, or  those  under  whom  he  claims,  were  owners, 
if  the  Title  be  not  carried  up  to  a  legal  origin. 

In  the  case  cited,  of  Blacket  v.  Langlands  (»),  a  Title  to 
the  Tithes  was  deduced  from  the  Abbot  and  Convent  of 


(n)  4  Gwill.  1368. 
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the  Abbey  of  Hexham,  a  good  legal  Origin  of  the  Title 
was  stated,  with  subsequent  mesne  Conveyances ;  which 
is  not  done  in  this  Plea.  The  Plea,  which  is  set  up  as 
a  Bar  to  the  whole  Discovery  and  Relief,  resists  a  Dis- 
covery of  Deeds,  Papers  and  Writings,  which,  as  the 
Bill  states,  are  in  the  Defendant's  possession,  and  would 
show  that  the  Tithes  claimed  are  due  to  the  Plaintiff, 
and  were  "  in  former  times "  paid  to  the  Rector  Im- 
propriate for  the  time  being,  in  respect  of  the  Lands  in 
the  Defendant's  possession.  This  Plea  must  be  taken 
to  admit  that  fact.  Then  what  becomes  of  the  ground 
relied  on  in  support  of  the  Title  from  long  Possession  ? 
If  the  Plea  were  traversed,  the  Defendant  must  go  into 
Evidence  of  Possession ;  and  must  he  not, 'therefore,  dis- 
cover what  relates  to  the  Possession  t  Is  the  fact  of 
Possession  to  be  inquired  into,  and  yet  the  Defendant 
to  be  allowed  to  withhold  a  Discovery  of  books,  &c. 
that  relate  to  such  Possession  ?  A  mere  Plea,  that  a 
Defendant  is  a  purchaser  for  valuable  Consideration 
without  notice,  is  not  sufficient,  if  particular  instances  of 
notice  are  charged  in  the  Bill;  it  being  necessary  that 
such  charge  should  be  answered.  The  defendant  rests 
upon  Possession,  as  his  Title,  and  yet  refuses  to  dis- 
cover Books,  &c  in  his  custody,  which,  as  the  Bill 
states,  will  directly  negative  the  fact,  and  show  he  has 
not  been  in  continued  possession.  The  reliance  in  the 
Plea,  on  the  Possession  for  100  years,  shows  the  mate- 
riality of,  this  Discovery,  and  establishes  the  right  to  it. 
This,  alone,  is  a  fatal  objection  to  the  Plea.  My  present 
impression  therefore  is  that  the  Plea  must  be  over-ruled. 

N.  B.  The  same  result  was  repeated  by  Hit  Honor 
on  a  subsequent  day. 


Heathcote 
Aldridge, 


Plea  over-ruled. 
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Ex  parte  SHILES. 

THIS  wag  a  Petition  by  the  Bankrupt  Shiles,  whose 
time    for   surrendering    under    his    Commission    had 

TAe  Court  will 

t  t  d'     t'   '  e^aPse^'  Fay^ng  t^at  ^€  Commissioners  might  be  di- 
order  Commit-  '  reot6^  to  appoint  a  meeting  to  take  the  Bankrupt's 
turners  to  accept  surrender  and  disclosure  of  his  Estate. 
the  Surrender  of 

a  Bankrupt  after  An  affidavit  of  the  Bankrupt  was  filed  in  support  of 
thcusualttmejfbr  the  Petition,  stating,  that  his  intention  being  to  petition 
surrendering  has  to  supersede  the  Commission,  on  the  ground  that  no 
clapsed,althougk  aqt  of  Bankrupty  had  been  committed,  he,  upon  ad- 
okiec****  vising  with  his  Solicitor,  attended  the  Commissioners! 

and  gave  them  notice  of  his  intention  to  petition,  and 

thought  it  unnecessary  to  surrender. 

Sir  S.  Romilty,  and  Mr.  Home,  for  the  Petition. 

Mr.  Rose,  for  the  Assignees,  contra : — 
The  Assignees  under  this  Contmission  think  it  is 
their  duty  to  support  it,  if  possible ;  and  as  the  object 
of  the  Bankrupt  in  surrendering,  is,  that  he  may  be 
enabled  to  petition  to  supersede  the  Commission,  they 
refuse  their  assent  to  this  Petition;  and  there  is  no 
instance  of  such  a  Petition  being  granted,  unless  the 
Assignees  consent. 

The  Vicb-Crancellor:-^ 
I  think  this  is  a  case  in  which  the  Prayer  of  the  Pe- 
tition ought  to  be  complied  with.  There  does  not  appear 
a  wilful  intention  of  not  surrendering,  but  that  the  Party 
acted  upon  mistaken  advice,  and  under  an  idea,  that  bis 
surrender  was  unnecessary ;  and  in  fact,  he  did  attend 
the-  Commissioners,  and  give  them  notice  he  meant  to 
petition  to  supersede  the  Commission. 


Shiles. 
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It  is  not  necessary  the  Assignees  should  consent  to 
the  Prayer  of  the  Petition.  There  are  several  Cases  of 
this  kind  reported  (a).  I  have  read  all  of  them;  and  it  f  *Pf«rte 
does  not  appear  in  any  of  these  cases,  that  the  consent 
of  the  Assignees  was  considered  as  necessary.  It  is 
proper  they  should  be  served  with  the  Petition,  to  state 
any  objections  they  may  have ;  but  their  consent  is  not 
necessary  to  the  Order. 

Where  there  was  no  fraudulent  intention  in  not  sur- 
rendering, and  the  Bankrupt's  absence  arose  from  igno- 
rance or  accident,  Lord  Macclesfield  superseded  Com- 
missions, to  prevent  a  prosecution  for  not  surrendering 
in  time  (ft);  and  though,  in  subsequent  cases,  such  an 
Order,  as  here  prayed  has  been  frequently  made,  yet 
such  Order  does  not  prevent  a  Prosecution,  but  ope- 
rates only  in  such  Case  as  an  intimation  of  the  Chan- 
cellor's Opinion  that  the  Bankrupt  did  not  keep  out  of 
the  way  fraudulently  ;  and  that  it  is  a  Case  in  which 
the  Chancellor  does  not  see  reason  to  think  that  if  pro- 
fited he  would  be  convicted  (c). 

The  Assignees  do  not  even  suggest,  in  this  Case, 
there  was  any  wilful  intention  of  disobeying  the  Statute. 
There  must  be  a  wilful  omission  to  surrender  to  con- 
stitute  a  felony  (d).  An  Order  must  be  made  as  prayed. 

Petition  granted. 

(a)  Ex  parte  UodgtTS,Amb.  (b)  See  ex  parte  Wood,  l 

307.    Ex  parte  White,  2  Bro.  AtLaaa.    Ex  parte  Jackson, 

47.  Ex  parte  Grey,  1  Ves.  jwi.  8  Vet,  533.   Ex  parte  Laveu- 

195.  Ex  parte  Fuller,  10  Ves.  der,  18  Ves.  18. 

14  Ves.  40.  Ex  parte  Jackson,         *  445' 

15  Ves.  1 19.  (d)  See  AmbL  307. 
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Ex  parte  BINMER,  and  another. 


5th  and  6th  Feb. 

A  Commission  T HIS  was  a  Petition,  by  a  Judgment  Creditor,  to 

issued  on  a  De-  supersede  a  Commission  of  Bankruptcy  issued  against 

Bankrupt andhis  ^°^n  Chapman,  under  which  he  was  declared  a  Bank- 

Sister  the  peti-  rupt,  on  the  ground  that  the  act  of  Bankruptcy  was 

mmMuTSik  <*»******  ^tween  the  petitioning  Creditor  and  the 

Costs.  Bankrupt. 

The  Concert  was  fully  established  in  Evidence. 

The  effects  of  the  Bankrupt  were  barely  sufficient  to 
pay  the  expense  of  the  Commission. 

Sir  S.  Romilly,  for  the  Petitioners. 

Mr.  Cullen,  for  the  Assignees,  cited  Roberts  r. 
~Teasdale  (a)  in  support  of  the  Commission. 

Mr.  Owen,  for  the  Bankrupt. 

The  Vice-Chanceilor,  after  minutely  stating  the  facts 
of  the  case,  and  expressing,  as  his  conclusion  from 
.  them,  that  the  act  of  Bankruptcy  was  clearly  concerted 
between  the  petitioning  Creditor  and  the  Bankrupt,  with 
the  view  of  taking  from  the  Petitioner  the  benefit  of  a 
Judgment  he  had  obtained  at  Law,  proceeded  to  ob- 
serve that,  There  were  Cases  approximating  to  the  pre- 
sent, in  which  a  Commission  was  allowed  to  stand, 
though  the  act  of  Bankruptcy  was  in  consequence  of 
advice  by  a  friend,  as  in  the  Case  which  had  been 
alluded  to  by  Mr.  Cullen,  of  Roberts  v.  TeasdaU.    In 

(a)Peake'sN.P.  Cases,  27. 
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that  case  Lord  Kenyan  does  not  deny  that  a  Com-  1816. 

mission  may  stand,  though  the  act  of  Bankruptcy  is.  ^  v  ' 
concerted  with  another,  if  it  be  not  with  the  knowledge  &*  parte 
of  the  Creditors.  In  Batnfield  v.  Baron  (Jb)  the  Court  and  another. 
held  that  those  who  are  privy  to  a  concerted  act  of 
Bankruptcy  cannot  take  advantage  of  it;  and  referred 
to  a  case  of  Hooper  v.  Smith  (c),  before  Lord  Mans- 
jield.  In  Menham  v.  Edmonton  (d)  the  Court  deter- 
mined  that  it  is  no  objection  to  a  Commission  of  Bank- 
ruptcy that  it  was  sued  out  with  an  intent  to  defeat  .a 
previous  Execution,  if  not  taken  out  in  collusion  with 
the  Bankrupt  himself;  and  in  ex  parte  Bowes  (e),  Lord 
Eldon  held,  there  was  no  objection  to  such  a  Commis- 
sion, "  provided  it  is  the  Commission  of  a  Creditor,, 
and  not  that  of  the  Bankrupt,  which  is  always  vitiouff." 
Lord  Erskine,  in  ex  parte  Arrowsmith  (f),  was  of  the 
same  opinion.  It  is  clear,  therefore,  that  a  Commission 
may  be  taken  out  to  defeat  an  Execution,  provided  there 
be  no  collusion  with  the  Bankrupt,  in  which  case  it 
would  be  bad.  Where  a  Commission  has  been  taken  out 
fraudulently,  at  the  instance  of  the  Bankrupt  himself, 
it  may  be  superseded,  even  though  he  has  obtained  his 
Certificate  (g). 

A  Denial  is  not  of  itself  an  act  of  Bankruptcy,  but 
only  evidence  of  "  keeping  bouse,  &c  to  the  intent  or 
whereby  his  Creditors  may  be  defeated,  or  delayed  pay- 
ment of  their  debts  (A),"  which  is  an  act  of  Bankruptcy. 

(b)  Stated  in  Note,  2  T.  R.  (/)   14  Ves.  209. 

394*  (g)  Ex  parte  Movie,  l+Ves. 

(c)  1  Black.  441.  60a. 

(d)  1  Bos.  and  Pul.  369.  (A)  Vid.  1  Jac.  l.  c.  15. 

(e)  11  Ves.  540.  See  also 
Ex  parte  Gardener,  1  Ves.  and 
Bea.48. 
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181&         Lord  Mansfield  doubted  whether  a  concerted  Denial 
*        w  amounted  to  evidence  of  an  act  of  Bankruptcy  (*) ; 

Ex  parte  jjr-  Justice  Foster  thought  it  did ;  but  Lord  Chief  Justice 
.  ^  iff  held  it  did  not  (ft);  and  in  Calley  v.  Hopkim,  in 
1785,  Mr.  Justice  Bullet  decided,  that  a  concerted  De- 
nial was  not  evidence  of  an  act  of  Bankruptcy,  unless  in 
feet  there  was  a  Denial  to  a  Creditor,  who  was  not  in 
concert  (/). 

In  this  case,  the  Denial  was  by  concert  and  con- 
trivance between  the  Bankrupt,  and  his  Sister,  the  Peti- 
tioning Creditor;  it  appears  clearly  from  the  letters 
between  him  and  his  sister.  It  appears  also,  from  those 
letters,  that  his  Property  was  scarcely  sufficient  to  pay 
the  Expenses  of  the  Commission ;  and  that  the  Com- 
mission was  taken  out,  not  for  the  benefit  of  the  Cre- 
ditors, but  to  injure  the  Petitioner,  by  exhausting  the 
Property.  This,  therefore,  is  not  like  the  cases  where 
the  object  in  taking  out  the  Commission  was  simply  to 
defeat  an  Execution,  for  the  benefit  of  the  Creditors  at 
large.  The  Commission  must  be  superseded,  and  at 
the  Expense  of  the  Petitioning  Creditor ;  and  She  must 
pay  the  Costs  of  the  Petition. 

Petition  granted. 
1 

(t)  In  Hooper  p.  Smith*  1  .(/)  S.  P.  Ex  parte  Bourne, 
Black.  441.  16  Ves.  146,7. 

(*)  Bullets  NisiPrius,  39. 
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STRETCH  v.  WATKINS.  1816. 

«■  * 

v 

James  Stretch  made  his  Will,  as  follows  : —  6th  February. 

"  1,  JAMES  STRETCH,  of  Queens-head  Lane,  in  the       An  unlimited 
Pari*  ofSt.Mary,IsliBgtX)B,iii  the  County  of  Middlesex,  Bequest    of  the 
being  of  sound  mind  and  memory,  on  the  8th  day  of  Interest  of  Stock, 
May  t8o6,  Do  make  my  last  Will  and  Testament —  P™ 8e*  the  Fri»m 
First,  I  give  to  my  dearly  beloved  Wife  tool,  to  be  dpal  aUo' 
paid  her  immediately  after  my  decease  :  I  also  give  and      jp,/^  rrom  jts 
bequeath  tp  my  deajrly  beloved  Wife  200/.  per  annum  tenor,  construed 
(that  is  to  say),  the  Interest  of  4,090/.  of  my  5-per-cent.  to  give  vested 
Navy  Annuities,  during  her  Life,  if  she  remains  my  ^gaeies. 
Widow,  but  if  she  marry  again,  then  to  go  to  my  Chil-        Maintenance 
dren,  as  hereinafter  directed :    I  also  give  to  my  be*  ^Uomed  where 
loved  Wife  the  Lease  of  my  House,  No.  9,  Queens-head  ***9*i  ani 
Lane,  Islington,  and  the  Furniture,  and  every  thing  ap-    *  ere8   °'   a 
pertaining  to  housekeeping,  of  which  my  Plate,  Liquors,  q^^  ^  vest€J 
printed  Books,  fee.  I  consider  as  such.    To  my  dearly  though  Interest 
beloved  Daughter  Anna  Stretch,  Daughter  of  my  above*  directed  to 
said  Wife,  I  give  slid  bequeath  120/.  per  annum  (that  accumulate  till 
k  to  say),  the  Interest  of  4,000/.  of  my  3-per-cent  ******  attains 
Consolidated  Annuities ;  It  is  my  wish  and  Will,  that  twent9m{m€' 
the  Interest,  as  it  becomes  due,  be  added  to  the  Principal 
till  she  attains  the  age  of  twenty-one  years,  except  20/. 
per  aamta  to  find  her  Clothes,  lie.    To  my  Daughter 
Mary  Stretch,  Daughter  of  my  aforesaid  Wife,  I  give 
and  bequeath  120/.  per  annum  (that  is  to  say),  the 
Interest  of  4,000/.  of  my  g-per~cent.  Consolidated  An- 
nuities :  It  is  my  wish  and  Will,  that  die  Interest,  as  it 
becomes  due,  be  added  to  the  Principal,  till  she  attain  the 
age  of  twenty-one  years,  except  so/,  per  annum  to  find 
her  in  Clothes,  fce.  But  if  my  said  above  WifesbooW  die 
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before  my  said  above  Daughters  attain  the  age  of  twenty- 
one  years,  then  50/.  per  annum  may  be  taken  from  their 
Annuities  to  maintain  and  bring  them  up  to  twenty-one 
years  of  age.  To  my  Son  James  Stretch,  Son  of  my  afore- 
said  Wife,  I  give  all  the  rest  of  my  Estate  and  Effects, 
gether  with  the  above  Annuities  as  they  may  fall,  or  I 
die  possessed  of;  and  it  is  my  wish  and  Will,  that  all 
the  Money  that  is  owing  to  me  be  collected,  and  put 
into  and  added  to  my  3-per-cent.  Consolidated  An- 
nuities, as  soon  as  possible  after  my  decease,  and  the 
Interest,  as  it  becomes  due,  be  added  to  the  Principal,  ex- 
cept 50/.  per  annum  to  bring  him  up  to  twenty-one  years 
of  age,  and  such  Legacies  as  I  may  leave.  To  Mary 
Wiggott,  who  now  lives  with  us,  I  give  100/.  To  each  of 
my  Executors  I  give  50/.  It  is  my  Will,  that  if  my 
Son  James  Stretch  should  die  before  he  attain  the  age 
of  .twenty-one  years,  then  the  whole  of  my  Estate  and  Ef- 
fects be  equally  divided  between  my  aforesaid  Daughters 
Anna  and  Mary  Stretch,  Daughters  of  my  aforesaid  Wife, 
as  they  attain  the  age  of  twenty-one  years ;  or  if  either 
of  them  should  die  before  she  attain  the  age  of  twenty- 
one  years,  the  Survivor  of  them  to  have  the  whole  of  my 
Estate  and  Effects.  I  appoint  Mr.  W.  Watkins,  of  St. 
James's  Street,  St.  James's,  Optician ;  Mr.  W.  Blake, 
of  Whitecross-street,  Cripplegate,  Watch-maker;  and 
Mr.  W.  Robson,  of  Redcross-street,  Cripplegate,  Clock- 
maker,  Executors  of  this  my  last  Will  and  Testament." 


The  Bill  was  filed  by  Anna  Stretch  the  Widow,  and 
Anna  Stretch  and  Mary  Stretch,  Infants,  by  their 
Mother  and  next  Friend,  against  W.  Watkins  and 
W.  Robton,  the  Executors,  and  against  James  Stretch,  an 
Infant,  by  J.  H.  Peacocke,  his  Guardian.  The  Bill 
prayed  the  usual  Accounts,  and  that  "the  Sum  of  4,000/. 
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five-per-cent.  Navy  Annuities  might  be  transferred  to 
the  Accountant  General,  in  order  to  secure  the  payment 
of  the  200/.  per  annum  bequeathed  to  said  Plaintiff 
Anna  Stretch  for  her  Life ;  and  that  the  Sum  of  4,000/. 
three-per-cent.  Consolidated  Bank  Annuities,  might  be 
transferred  to  the  said  Accountant  General,  for  the 
benefit  of  said  Plaintiff  Anna  Stretch  ;  and  that  the  like 
Sum  of  4,000/.  3-per-ceiU.  Consolidated  Bank  Annui- 
ties, may  be  transferred  to  the  said  Accountant  General, 
for  the  benefit  of  said  Plaintiff  Mary  Stretch ;  and  that 
said  last-named  Plaintiffs  may  be  declared  entitled  to 
the  Dividends  of  the  said  Sums  of  4,000/.  and  4,000/. 
3-per-cent.  Bank  Annuities,  during  their  respective  mi- 
norities ;  and  that  each  of  them  might  be  declared  to 
be  entitled  to  the  said  Sum  of  4,000  /.  3-per-cent.  Annui- 
nuities  when  she  should  attain  the  age  of  twenty-one 
years ;  and  that  it  might  be  referred  to  one  of  the  Masters 
to  approve  of  a  proper  Person  or  proper  Persons  to  be 
the  Guardian  or  Guardians  of  said  Plaintiffs  the  Infants, 
and  of  the  said  Defendant  James  Stretchy  during  their 
respective  minorities ;  and  to  inquire,  and  state  to  the 
Court,  what  will  be  proper  to  be  allowed  for  the  main- 
tenance of  aforesaid  Plaintiffs  the  Infants,  and  of  said 
Defendant  James  Stretch,  for  the  time  past,  and  for  the 
time  to  come,  and  to  whom  the  same  ought  to  be 
paid/'  &c. 
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Sir  Samuel  Romilty,  and  Mr.  Agar,  for  Plaintiffs. 
Mr.  Hart,  and  Mr.  Bell,  for  Defendants. 


The  Vice-Cbancellor: — 
The  first  point  to  be  ascertained  is,  what  is  given  by 
this  Will. 
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If  the  produce  of  Stock  be  given  without  limitation, 
it  carries  the  Principal.  I  have  a  strong  recollection  of 
Cases  to  that  effect.  If  die  Rents  and  Profits  of  an 
Estate  be  given  without  limitation,  it  passes  an  absolute 
Estate.  An  unlimited  gift  of  annual  produce  is  a  gift 
of  the  thing  itself.  The  Legacies,  therefore,  to  Anna 
Stretch  and  Mary  Stretch,  the  Daughters,  passed  the 
Principal.  One  part  of  the  Testator's  property  is  given 
to  his  Wife,  another  part  to  his  Daughters,  and  the 
residue  to  his  Son ;  and  he  has  not  disposed  of  the  Prin- 
cipal of  all  his  Stock,  unless  it  be  in  this  way  of  an 
unlimited  gift  of  the  Interest. 

The  next  point  to  be  considered  is,  whether  the 
Legacies  to  the  Daughters  were  vested  or  contingent. 
It  has  been  contended  they  have  not  a  vested  Interest 
in  their  Legacies  (except  as  to  20/.  given  for  Clothes) 
until  they  attain  twenty-one. 

The  directing  of  accumulation  till  twenty-one,  ex- 
cept as  to  the  20  /.  does  not  prevent  its  being  a  vested 
interest  If  the  Daughters  were  intended  not  to  have 
taken  vested  Interests  until  they  had  attained  twenty- 
one,  the  Will  would  have  so  expressed  it.  In  the  be- 
quest of  the  residue  to  his  Son,  he  says,  if  he  "  should 
die  before  he  attain  the  age  of  twenty-one  years,  then 
the  whole  of  my  Estate  and  Effects  to  be  equally  divided 
between  my  aforesaid  Daughters ;"  but  there  is  no  ex- 
press gift  over,  in  case  the  Daughters  should  die  under 
twenty-one.  He  did  not  mean  the  same  contingency 
to  apply  to  the  portions  of  the  Daughters.  Their  Le- 
gacies, therefore,  are  vested. 

It  has  been  urged,  that  as  in  the  gift  to  the  Son  he  says, 
«  I  give  all  the  rest  of  my  Estate  and  Effects,  together 


CASES  IN  CHANCERY. 

with  the  above  Annuities,  as  they  may  fall/'  it  could 
not  have  been  intended  to  give  vested  Interests  to  the 
Daughters  before  twenty-one.  When  are  the  Annuities 
to  fall  ?  You  cannot  graft  upon  these  words  "  as  they 
nay  fall,*  the  words,  "if  they  die  under  twenty-one/' 
Th*  words  used  raise  a  suspicion,  that  in  some  event,  he 
thought  some  Annuity  might  fall.  One  Annuity  cer- 
tainly would  fall,  namely,  that  given  to  his  Wife,  which 
goes  over  upon  her  death.  That  gives  effect  to  the 
words,  and  is  what  was  probably  intended  by  the  Tes- 
tator. I  think  the  Court  ought  not  to  extend  the  words 
of  the  Will,  by  raising  a  contingency  beyond  what  is 
expressed.  I  cannot  say,  that  if  die  Daughters  died 
under  twenty-one,  leaving  children,  the  Testator  meant 
those  children  should  not  have  any  thing. 
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The  word  "  whole,"  in  the  gift  to  the  Daughters  in 
case  his  Son  should  die  under  twenty-one,  means,  what-/ 
ever  was  given  to  the  Son,  except  what  was  specifically 
given  to  the  Daughters ;  the  whole,  in  addition  to  what 
they  themselves  had. 

[It  was  suggested  that  the  Question  as  to  what 
should  be  allowed  for  maintenance  had  better 
come  on  upon  Petition.] 


The  Vice-Chancbllob  :— 
The  Decree,  then,  must  be  made  aecQcdiog  to  the 
Prayer  of  the  Bill,  except  as  to  what  relates  to  main- 
tenance, which  will  come  on  upon  Petition.  Itis.9d-» 
mitted,  that  though  the  Testator  has  expressly  directed 
an  accumulation  of  the  Interest  (except  as, to.  20/.) 
arising  out  of  the  Daughters  Legacies,  until  twenfyrOitt, 
yet  die  Court,  whese  the  child  has  a  vested  interest  in 
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the  Principal  and  Interest,  will  allow  what  is  necessary 
for  the  Infant's  maintenance  (a). 

9th.  On  this  Day  the  Vice-Chancellor  said,  the  cases 
he  alluded  to,  as  having  determined  that  an  unlimited 
Bequest  of  the  Interest  of  Stock,  passed  the  Principal, 
were  Phillips  v.  Chamberlaine  (Jb),  and  Elton  v. 
Shepherd  (c).    ' 

(a)  See  Fairman  v.  Green,  10  Ves.  48. 

{b)  4  Ves.  51.  (c)  1  Bro.  C.  C,  532 


7  th  February. 

On  a  Bill  for 
a  Specific  Per- 
formance of  a 
Purchase  Agree- 
ment against 
Husband  and 
Wife,  in  which 
there  was  a  State 
rncnt,  that  the 
Wife  had  sepa- 
rate Monies  and 
Property f  of 
larger  Amount 
than  the  Pur- 
chase Money,  and 
an  Interrogatory 
in  support  of  such 
Statement,  a  De- 
murrer, by  hereto 
**ch  Discovery  9 
allowed. 


FRANCIS  v.  WIGZELL. 

THIS  was  a  Bill  by  Robert  Francis,  against  the  Rev. 
Thomas  Wigzell,  and  Maty  his  Wife,  praying,  that  they 
may  be  decreed  specifically  to  perform  their  Agreement 
with  the  Plaintiff,  for  the  purchase  of  an  Estate,  for 
the  sum  of  5,600/. 

The  Bill  stated,  that  Thomas  Wigzell  and  Mary  his 
Wife,  "  which  said  Mary  Wigzell  has  separate  Monies 
and  Property  of  her  own,  to  a  considerably  larger 
Amount  than  the  Purchase  Money,"  authorized  Thomas 
Hawkes  as  their  Agent,  to  treat  and  agree  for  the  Pur- 
chase on  their  Behalf,  and  that  he,  accordingly,  entered 
into  a  written  Agreement  with  the  Plaintiff  for  the 
Purchase. 

The  Bill,  amongst  others,  contained  the  following  In- 
terrogatory :  "  And  whether  the  said  Mary  Wigzell  has 
not  separate  Monies  and  Property  of  her  own,  to  a  con- 
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tiderably  larger  Amount  than  the  Purchase  Money  here- 
inbefore mentioned,  or  to  some,  and  what  amount." 

By  an  Order,  the  Defendant  Mary  fVigzell  obtained 
leave  to  demur,  and  answer  separately  from  her  Hus- 
band, and  she  demurred  to  part,  and  answered  the  resi- 
due of  the  Bill. 

The  Demurrer  was,  "  As  to  so  much  of  the  Bill  as 
seeks  any  Discovery  from  this  Defendant,  whether  the 
Defendant  fVigzell  has  not  separate  Monies  and  Pro- 
perty of  her  own,  to  a  considerably  larger  Amount  than 
the  Purchase  Money  in  the  said  Bill  of  Complaint  men- 
tioned, or  to  some,  and  what  Amount,  Defendant  doth 
demur  thereto ;  and,  for  cause  of  Demurrer,  showeth, 
That  the  said  Plaintiff  hath  not  by  his  said  Bill  made 
such  a  Case  as  entitles  him,  in  a  Court  of  Equity,  to 
call  upon  Defendant  for  any  Discovery  whatsoever,  re- 
specting the  separate  Monies  and  Property  of  the  De- 
fendant, Mary  fVigzell.     Wherefore,"  8cc. 

Sir  S.  Romilly  and  Mr.  Spranger,  for  the  De- 
murrer : — 
The  Husband  is  the  only  Person  who  can  be  bound 
by  this  Agreement.  No  Agreement  is  stated  in  this 
Bill,  by  which  the  Wife  bound  her  separate  Property ; 
nor  is  there  any  Allegation  in  the  Bill,  that  she  in- 
tended to  bind  her  Property.  A  Vendor  has  no  right 
to  interrogate  as  to  the  Property  of  the  Vendee. 

Mr.  Hart  and  Mr.  Boteler,  contra:*— 
In  general,  a  Vendor  cannot,  in  a  Bill  for  a  Specific 
Performance,  interrogate  the  Vendee  as  to  his  Property, 
but  in  this  case,  Mrs.  fVigzell  having  contracted  jointly 
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with  her  Husband  for  the  Purchase  of  this  Estate,  the 
Plaintiff  is  entitled  to  inquire  as  to  her  separate  Estate. 
Many  Cases  hare  established  the  power  of  the  Wife,  in 
Equity,  to  deal  in  respect  of  her  separate  Property  (a). 
We  contend  she  has  bound  her  separate  Property  by 
this  CoDtractr— the  Bill  alleges  she  has  separate  Pro- 
perty, and  the  Plaintiff,  therefore,  is  entitled  to  inteiro* 
gate  respecting  it 

Sir  S.  Rotnilly,  in  reply : — 
In  the  Cases  cited,  the  Bill  prayed  the  Application 
of  the  separate  Property,  but  there  is  no  such  Prayer  in 
this  case.  There  is  no  Case  of  a  Joint  Contract  by  Hutr 
band  and  Wife,  where  the  Wife's  separate  Property  has 
been  made  liable,  unless  where  the  Husband  was  unable 
to  perform  the  Contract  Hulme  v.  Tenant  is  inaccurately 
reported.  In  one  part  of  the  Report  the  Bond  is  stated 
to  have  been  given  by  the  Wife  alone ;  and  in  another 
part  it  is  said  to  have  been  a  Joint  Bond,  by  Husband 
and  Wife.  The  Trustee*  for  the  Wife  should  have  been 
made  Parties.  The  Bill  seeks  a  personal  Decree  against 
Husband  and  Wife,  which  cannot  be  as  to  the  Wife. 

Feb.  10th.  The  Vice-Chancellor  : — 

This  is  a  Bill  filed  by  the  Vendor  of  an  Estate  against 
a  Man  and  his  Wife,  the  Vendees,  to  compell  a  Specific 
Performance  of  a  Purchase  Agreement,  entered  into  by 
Hawkes,  their  authorized  Agent,  with  the  Vendor. 
The  Bill  states,  in  a  Parenthesis,  that  the  Defendant 
"  Mary  Wigzell  has  separate  Monies  and  Property  of  her 
own,  to  a  considerably  larger  Amount  than  the  Purchase 
Money"  for  the  Estate ;  and  an  Interrogatory  is  intro- 
duced, "  Whether  the  said  Mary  Wigzell  has  not  sepa- 

(a)  As  the  cases  cited,  were  Judgment,  they  are  not  here 
noticed  by  His  Honor  in  his     mentioned. 
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rate  Monies  and  Property  of  her  own,  to  a  considerably 
larger  amount  than  the  Purchase  Money  for  the  Estate, 
or  to  some,  and  what  amount:"  The  Defendant,  Mary 
fVigzell,  having  obtained  an  Order  to  answer,  sepa- 
rately from  her  Husband,  answers  the  whole  of  the  Bill, 
except  as  to  the  preceding  Interrogatory,  as  to  which 
there  is  a  Demurrer,  upon  which  I  am  now  to  decide* 

It  is  admitted,  that  if  a  similar  Interrogatory  had 
been  addressed  to  the  Husband,  as  to  his  Property,  or 
any  other  Party  against  whom  a  Specific  Performance 
was  sought,  such  an  Inquisition  into  the  Circumstances 
of  the  Defendant  would  not  have  been  permitted:  Is 
it  then  a  proper  question  with  regard  to  this  Feme 
Covert  ? 

In  general,  a  Feme  Covert  cannot  contract,  and  if 
made  a  Defendant,  may  demur  to  the  whole  of  the 
Bill.  To  render  her  liable,  it  is  necessary  to  (how  she 
has  separate  Property,  and  has  contracted  in  respect 
of  it. 
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A  Feme  Covert,  having  separate  Property  to  her  own 
use,  may,  generally  speaking,  dispose  of  it  as  a  Feme 
Sole ;  but  if  the  Instrument  by  which  she  acquires  it, 
prescribes  any  particular  mode  in  which  she  must  part 
with  it,  her  disposition  of  the  Property  must  be  accord- 
ing to  the  Terms  of  such  Instrument  (ft). 

The  Question  here  is,  not  whether  she  might  have 
made  her  separate  Property  responsible,  but  whether,  as 
this  Bill  is  framed,  a  negative  or  affirmative  Answer 

(6)  See  what  is  said  by  Lord  Eldon9  in  Jones  v.  Harris, 
9  Vcs.  493**497- 
T 
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1816.  to  the  Interrogatory,  would  entitle  the  Plaintiff  to  the 

*  v  .  relief  prayed.  The  Bill  states  she  has  separate  Property 
Francis  sufficient  to  pay  the  Purchase  Money;  but  it  does  not 
say,  whether  such  Property  is  Real  or  Personal ;  whe- 
ther Freehold;  Copyhold,  or  Pin  Mouey.  Nothing  is 
asked  as  to  what  power  she  has  over  it — who  are  the 
Trustees—  or  whether  it  may  be  made  available  to  an- 
swer the  Plaintiff's  Demand.  She  cannot  have  separate 
Property,  unless  through  the  medium  of  Trustees. 
Suppose  the  Interrogatory  were  answered  in  the  Af- 
firmative, and  she  admits  she  has  separate  Property,  is 
she,  on  that  admission,  bound  specifically  to  perform 
an  Agreement,  made  by  an  Agent  appointed  by  her 
and  her  Husband,  and  to  have  a  personal  Decree 
against  her,  and  her  Husband,  for  such  Specific  Per- 
formance ?  There  is  no  Case  in  which  this  Court  has 
made  a  personal  J)ecree  againat  a  Feme  Covert.  She 
may  pledge  her  separate  Property,  and  make  it  an- 
swerable for  her  Engagements ;  but  where  her  Trustees 
are  not  made  Parties  to  a  Bill,  and  no  particular  Fund 
is  sought  to  be  charged,  but  only  a  personal  Decree 
against  her,  the  Bill  cannot  be  sustained. 

It  will  be  found  in  all  the  Cases  of  this  kind,  that 
the  Decree  has  been  against  the  Trustees  or  Holders  of 
the  Fund,  making  that  liable  to  her  Debts  and  En- 
gagements. 

In  Hulme  v.  Tenant  (c),  the  Court  went  a  great  way, 
as  Lord  Rosslyn  and  Lord  Eldon  have  observed  (d) ;  but 
not  so  far  as  is  prayed  by  this  Bill,    The  Bill  in  that 

(c)  1  Bro.  C.  C.  16.  fort,  8  Ves.  175.  and  in  Nantes 

(d)  Sec  what  Lord  Eldon  0.  Corrock,  9  Ves.  189. ;  and 
says,  in  Sparling  v.  Roche-     Jones  v.  Harris,  lb.  497. 
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Case  was  against  the  Husband  and  Wife,  and  her 
surviving  Trustee.  Lord  Thurlow  said,  "  In  respect 
to  a  Feme  Covert,  determined  Cases  seem  to  go  thus 
far,  that  the  general  Engagement  of  the  Wife  shall 
operate  upon  her  Personal  Property — shall  apply  to 
the  Rents  and  Profits  of  her  Real  Estate — and  that 
her  Trustees  shall  be  obliged  to  apply  Personal  Estate, 
and  Rents  and  Profits,  when  they  arise,  to  the  satis- 
faction of  such  general  Engagement  4  bat  this  Court 
has  not  used  any  direct  Process  against  the  separate 
Estate  of  the  Wife,  and  the  manner  of  coming  at  the 
separate  Property  of  the  Wife  has  been  by  Decree,  to 
bind  the  Trustees,  as  to  Personal  Estate  in  their  Hands, 
or  Rents  and  Profits,  according  to  the  exigency  of 
Justice,  or  of  the  Engagement  of  the  Wife  to  be  carried 
into  execution."  In  a  subsequent  passage,  he  says, 
"  I  believe  there  is  no  instance  of  a  personal  Decree 
against  a  Feme  Covert,  for  payment  of  any  Sum 
whatever.  Though  her  separate  Property  is  liable,  yet 
the  Decree  is  to  fetch  forth  her  separate  Estate,  and 
make  it  liable  to  her  Engagement  (e)"  Wherever  a 
Feme  Covert  is  sought  to  be  charged  in  respect  of  her 
separate  Estate  the  Bill  must  be  directed  against  that 
separate  Estate. 
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Francis 

v. 

WlCZELl. 


In  the  other  cases  that  have  been  mentioned,  the  De- 
cree was  not  against  the  Wife  personally,  but  against 
thfe  Fund.  In  Norton  v.  Turville  (f),  Stamford  v. 
Marshal  (g),  a  short  case;  Briscoe  v.  Kennedy  (h); 
Ellis  v.  Atkin$on{i) ;  Pybus  v.  Smith (Je)  ;  and  Heatley 


(c)  1  Bro.  C.  C.  ai. 
(0«P.  Williams,  144. 
(?)  9  Atk.  p.  68. 


(A)  1  Bro.  C.C.  18.  in  Note, 
(t)  3  Bro.  C.  C.  565. 
(*)  Ibid.  p.  340. 
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v.  Thomas  (I),  which  is  but  briefly  reported,  the  Decree 
was  against  the  Fund* 

In  Nantes  v.  Corrock(m),  Lord  Eldon  says,  "  One  of 
the  greatest  difficulties  that  has  occurred  in  this  Court, 
is,  how  to  give  any  Execution  against  the  Property  of. 
a  married  Woman;  and  in  Hulme  v.  Tenant,  Lord 
Thurlow  went  no  farther  than  the  Rents  and  Profits  of 
her  Estate ;  not  as  to  the  Estate  itself;  and  clearly  not 
against  her  Person.  In  this  Case  the  Property  is  only 
Stock,  and  there  is  no  instance  of  this  Court  giving 
Execution  against  Stock  to  nomine  upon  which  there 
is  no  lien"  In  Jones  v.  Harris (n),  his  Lordship  was 
strongly  of  Opinion  that,  upon  a  mere  Contract  by  a 
Man  with  a  married  Woman,  the  Court  will  not  con- 
sider him,  in  all  events,  as  contracting  with  her,  not  as 
a  married  woman  merely,  but  as  a  married  Woman 
having  separate  Estate;  and  relies  for  that  upon 
Williams  v.  Duke  of  Bolton.  As  the  Decree  in  Cases 
where  a  Feme  Covert  was  held  liable,  has  uniformly 
been  against  the  separate  Estate  of  the  Feme  Covert, 
and  not  against  her  Person ;  this  Bill  goes  farther  than 
any  of  the  Cases,  and  cannot  be  supported.  The  Inter- 
rogatory, if  answered  in  the  Affirmative,  would  be  of 
no  use  to  the  Plaintiff.  Upon  these  grounds  I  am  of 
Opinion,  the  Demurrer  is  well  founded. 


(0  J  5  Ves.604. 


(n)  9  Ves.  497. 


Demurrer  allowed. 
0»)  9  Ves.  189. 
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COOKE  v.  WESTALL.  « *— 


8th  February. 

OIR  5.  Romilly  moved,  to  have  the  Answer  taken  off     An  Answer, 

the  File,  and  for  the  Costs  of  the  Motion.    The  An-  *aUd  to  **  the 

swer,  purported  to  be  the  joint  and  several  Answers  of  *V*  m   ^cra 

xf  r  :  Answers  of  two, 

two  Defendants,    though  it  was  only  sworn  by  one.  but  sworn  only  by 

He  cited  Harris  v.  James  (a),  Robson  v.  Clark,  in  Ex-  one,   ordered  to 

chequer  1810,  and  Graham  v. in  Exchequer,  be  taken  off  the 

2  July  1813*  Ffo*  wi**  Costs. 

Mr.  Parker,  contra. 
The  Vice-Chanjcellob  :— * 

The  Motion  must  be  granted- 
(a)  3  Bro.  C  C.  399. 


BELLINGHAM  v.  BRUTY. 


12th  February* 
ON  the  25th  January  last  an  Order  had  been  made  on Motion,  after 
in  this  Cause,  to  dismiss  the  Bill,  for  want  of  Prose-  an  Order  to  dis* 
cution.  tnissBillforwant 

of  Prosecution, 

A  Motion,  on  Notice,  was  now  made  to  discharge    J\     .        . 
that  Order,  upon  payment  of  Costs,  supported  by  an  ±c%  t^  £m  r€[ 
Affidavit,  as  to  Merits,  and  accounting  for  the  delay.      taincd,  on  terms 

of  faying  Costs,  <$*c. 
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• v ' 

Bf.llingham 
BauTT. 


Mr.  Beames,  contra: — 
If,  after  this  lapse  of  time  the  Motion  is  grtnttd, 
it  must  be  on  the  same  terms  as  in  Jackson  v.  Port* 
nail  (a). 

The  Vice-Chancellor  :— 
You  may  take  the  Order,  on  the  Plaintiff's  under- 
taking to  file  a  Replication  forthwith,  and  speed  hid 
Cause  to  a  Hearing;  and  paying  the  Costs  of  the 
Order  of  the  25th  January,  and  of  the  present  Applica- 
tion, according  to  the  Case  cited. 


(a)  16  Vcs.  224;  and  see 
the  form  of  tht  Order  in  that 


Motion  granted. 
Case,  3  Ves»  &  Bea.  1.  Note 


12  th  February. 

Witness  object' 
ing.  10  an  Inter' 
rogatory  before 
the  Examiner, 
must  demur. 


BOWMAN  v.  RODWELL. 

BENJAMIN  Martindale,  a  Solicitor,  had  a  Subpoena 
served  upon  him,  to  testify  before  the  Examiner;  but 
having  neglected  to  attend,  an  Order,  dated  19th  De- 
cember 1815,  was  made,  for  his  Attendance  within  four 
days,  or  to  stand  committed.  He  accordingly  attended 
the  Examiner,  but  conceiving  himself  not  bound  to 
answer  certain  Interrogatories  put  to  him,  objected  to 
answering  them. 

It  was  now  moved,  that  the  Witness  might  be  at 
liberty  to  go  before  the  Examiner,  and  state  his  reasons 
for  refusing  to  answer  such  Interrogatories ;  as  he  con- 

At 
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ceived  himself  not  bound  to  answer ;  and  that  die  Ex- 
aminer might  deliver  a  Copy  of  such  Interrogatories 
as  the  Witness  refused  to  answer ;  and  might  certify 
the  reason  of  such  Refusal ;  and  in  the  mean  time  that 
all  Proceedings  under  the  Order  of  the  19th  December 
1815  might  be  staid. 
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Mr.  Roupell: — 
The  Books  of  Practice  throw  no  light  on  this  point ; 
and  Mr.  Dancer,  who  has  been  long  an  Examiner,  does* 
not  recollect  a  similar  instance.  It  would  be  a  great 
hardship,  if  this  Witness  is  to  be  subject  to  punishment 
for  a  Contempt,  in  not  answering  improper  Interroga- 
tories ;  if  it  be  the  practice  to  put  in  a  written  Demurrer 
to  the  Interrogatories,  it  is  necessary  a  Copy  of  such, 
Interrogatories  should  be  given  to  the  Witness.  He 
cited  Smithson  v.  Hardcastle  (a). 

Mr.  Treslove,  contra:— 
This  is  quite  a  new  Motion,  and  would  lead  to  great 
inconvenience,  by  prematurely  exposing  the  points  as 
to  which  the  Plaintiff  proposes  to  examine  the  Witness. 
On  account  of  the  obstinacy  of  this  Witness,  the 
Plaintiff  has  been  twice  at  the  Expense  of  a  Motion 
to  enlarge  Publication.  If  the  Witness  can  demur,  he 
ought,  as  in  the  Case  alluded  to. 


The  Vice-Chancellor: — 
It  is  admitted,  that  if  the  Witness  conceives,  an  im- 
proper Interrogatory  is  put  to  him,  he  must  demur  (ft). 


(a)  1  Dick.  96. 

(b)  See  what  is  said  by  Mr. 
Ambler,  at  the  end  of  his  Re- 


port of  Nightingale  v.  Dodd, 
Ambl.  583. 
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Bowman, 

v. 

RODWELL. 


Whether  the  Demurrer  must  be  in  Writing,  or  ore  temuf 
does  not  appear ;  but  certainly  he  may  demur ;  and 
then,  according  to  the  Case  in  Dickens,  the  two  Senior 
Six  Clerks,  not  concerned  in  the  Cause,  are  to  copy 
so  much  of  the  Interrogatories  as  are  demurred  to ;  and 
brought  before  the  Court  for  its  Consideration. 


There  is  no  necessity  for  stopping  the  Order  of  the 
19th  December  1815,  for  a  Motion  will  be  necesaary, 
before  the  Witness  can  be  committed  for  a  Contempt  of 
that  Order,  and  then  it  will  be  open  to  the  Court  to 
consider  whether,  under  the  circumstances,  he  ought  to 
be  committed.  Though  the  form  of  a  Subpoena  to  a 
Witness,  to  gire  Evidence  before  an  Examiner,  is, 
"  to  answer  concerning  those  things  which  shall  then 
and  there  be  objected  to  him,"  and  the  form  of  the 
Order  made,  where  a  Witness  does  not  obey  the  Sub- 
poena, is,  to  attend  on  a  particular  day,  and  "  testify 
the  truth,  according  to  his  knowledge,"  yet  a  Witness, 
I  apprehend,  may  refuse  to  answer  improper  questions, 
in  the  same  way,  as  in  ordinary  Cases  of  Subpoenas, 
in  the  Common  Law  Courts.  If  it  were  not  so,  the 
usual  Subpoena  and  Order  would  require  alteration, 
and  the  Witness  be  directed  to  attend,  before  the  Ex- 
aminer, to  answer  or  demur. 


Motion  refused. 
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WHITE  v.  GODBOLD. 

12th  Februaiy. 

MR.  Roupell  moved,  on  the  part  of  the  Defendant,      Motion  by  De- 

that  his  Answer  might  be  taken  off  the  File,  altered  fondant  to  take 

and  resworn,  the  Title  of  the  Answer  being  incorrect.      Answer,    defcc- 

°  tive  in  the  Title, 

of  the  File,  and 
Mr.  Treslove,  contra .—  to  amend  Md  ^ 

This  Motion  is  novel,  and  dangerous.    There   are  swear  it,  allowed. 

contradictions  in  the  Answer,  and  the  Plaintiff  has  no 

Security,  that  when  the  Answer  is  taken  off  the  File 

it  will  not  be  altered  in  more  than  the  Title,    If  taken 

off  the  File  and  not  replaced,  the  Defendant  could  not 

be  indicted. 

The  Fice-Chancellor,  by  consent,  made  an  Order 
as  prayed,  the  Defendant  undertaking  to  re-swear  the 
same  Answer,  after  the  Title  was  altered,  and  paying 
the  Costs  of  the  Motion, 


QUARRELL  v.  BECKFORD. 
-I  HIS    Cause  came  on  for  further  Directions    and     17th  January. 


Costs. 


2 1st  Ttbruary. 


In  1732,  Jonathan  Barnett,  (since  deceased)  mort-  Mortgagee  in 
gaged  an  Estate,  called  Catharine  Hall,  in  Jamaica,  to  ?°*****ion  hold- 
Feter  Bedford,  the  Grandfather  of  the  Defendant  Wm.  **  owr»  ^T- 
Beckford,  to  secure  1,054 1  Sterling,  with  Interest,  at  ff^^Hf  Jj* 
10  per  cent.  Intcrut,  charged  with  the  Balance,  and  Interest. 
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In  1736,  a  Mortgage  was  made  by  Jonathan  Barnett, 
of  the  same  Estate,  for  3,192/.  9*.  yd.  and  Interest 
at  8  per  cent,  to  David  Thompfon,  as  a  collateral  secu- 
rity for  Money  lent  upon  the  Mortgage  of  another 
Estate  to  J.  Barnett.  D.  Thompson  assigned  this 
Mortgage  to  the  late  Peter  Beckford. 

The  Interest  on  these  Mortgages  was  paid  down  to 
the  21st  December  1762,  but  discontinued  from  that 
period. 

On  the  30th  June  176^,  Wtn.  Beckford  (since  de- 
ceased) the  Son  of  Peter  Beckford,  and  Father  of  the 
Defendant  Win.  Beckford,  filed  a  Bill  of  Foreclosure  in 
Jamaica,  against  the  Barnetts,  and  those  then  interested 
under  them. 

In  1770,  Wm.  Beckford,  the  Father,  died. 

In  1772,  Jonathan  Beckford  Barnett,  the  Grandson 
of  the  Mortgagor,  Jonathan  Barnett,  and  who  was  en- 
titled to  the  Equity  of  Redemption  of  the  Mortgaged 
Estate,  assigned  the  same  to  Edward  Wollery,  who 
afterwards  assigned  it  to  John  Jack/on,  who  took  Pos- 
session, and  who  on  the  4th  May  1782  assigned  to  the 
Plaintiff  Quarrell,  and  Thomas  Gray  and  R.  Batty, 
(both  since  deceased)  on  certain  Trusts,  and  in  parti- 
cular, on  Trust  to  pay  the  plaintiff  John  Jarratt,  a  sum 
of  Money  therein  mentioned.  They  took  Poffeffion  of 
the  Estates,  and  under  ibis  Deed,  the  claims  of  the 
Plaintiffs  arose. 


The  Suit  remained  abated  from  the  death  of  Wm* 
Beckford,  in  1770,  until  the  28th  October  1782,  when 
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it  was  pevivcd  by  his.  Sonr  the  Defendant  Win.  Beekfbnl, 
who  at  the  death  of  bis  Father  was  a  Minos.  The  same 


persons>  with  the  exception  of  Wm.  Beckford  lbs  Son,      Quarbell 

were  Parties  to  the  revived  Suit,  as  were  Parties  to  the     ^     *• 

.  .  n  Beckford. 

original'  Bill. 

On  the  2  2d  October  1783,  the  Cause  wa*  heard  in 
Jamaica*  and  an  Account  dtre&ed,  and  on  the  aist 
April  17&4,  a  Foreclosure  was  decreed*  against  all  the 
persons  who  were  Parties  to  the  Suit.  The  Dfeeree  was 
not  made  absolute,  nor  were  the  Plaintiffs,  or  Jackson* 
Parties  to  it. 

In  consequence  of  tins'  Deeree,  a  Writ  of  Injunction 
first,  and  afterward*,  8  Writ  of  Assistance,  pot  the  De- 
fendant Beckford,  in  1784,  into  Possession  of  the  Mort* 
gaged  Premises. 

In  1796  John  Jackson  was  declared  a  Bankrupt,  and 
Wm.  Atkinson,  Tho.  Wagstqff,  and  Joseph  Timperon, 
were  chosen  Assignees  of  his  Estate  and  Effects. 

In  1796  the  Original  BiH  in  this  Court  was  filed  by 
the  plaintiff  Quarrcll,  the  surviving-  Trustee  under  the 
Deed  of  the  4th  May  178s,  and  by  Jarrett,  who  was 
also  interested  under  the  same  Deed,  against  Wm. 
Beckford,  Peter  Robinson  the  surviving  Assignee  of  the 
separate  Estate  of  John  Serocold,  a  Bankrupt,  who  was 
a  Copartner  with  the  before-mentioned  Jackson,  and 
against  Wm.  Atkinson,  Tho.  Wagstojf,  and  Joseph  Tim* 
peron,  the  Assignees  of  the  said  Jackson,  and  against 
the  said  Jackson  himself.  This  Bill,  which  war  after- 
wards amended,  stated  the  preceding  facts;  and  charged 
that  more  Land  war  taken  under  the  Writ  of  Assist- 
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ance,  than  was  included  in  the  Mortgages ;  that  the 
Decree  of  Foreclosure  in  Jamaica  did  not  affect  the 
Plaintiffs,  as  neither  they  or  John  Jackson  were  made 
Parties  to  the  Suit,  though  the  Deed  of  the  4th  May 
1782  was  recorded  in  the  Island,  and  the  Plaintiff 
Quarrell,  with  his  then  Co-trustees,  were,  at  the  time  of 
the  Foreclosure,  in  Possession  of  the  Estate ;  charging 
also,  Collusion ;  and  that  the  Defendant  Beckford  had. 
been  overpaid  the  Principal  and  Interest  of  his  Mort- 
gage, and  praying,  an  Account,  and  Delivery  up  of  the 
Possession  of  the  Mortgaged  Premises. 

The  Defendant  Beckford,  by  his  Answer  to  the  ori- 
ginal and  Amended  Bill,  insisted  on  his  absolute  right 
to  the  mortgaged  Estates  under  the  Decree  of  Fore- 
closure in  Jamaica — that  the  Plaintiff  Quarrell  had 
notice  of  the  proceedings  in  Jamaica  from  the  time 
of  filing  the  Bill  of  Foreclosure  by  the  Defendant's 
Father,  and  the  reviving  of  the  same  after  his  death — 
that  the  Conveyance  to  the  Plaintiff  Quarrell  and  his 
Co-Trustees  was  made  pending  the  Suit  to  foreclose* 
and  therefore,  that  they  were  not  necessary  parties  to 
that  Suit — that  no  more  Land  was  taken  possession 
of  under  the  Writ  of  Assistance  than  was  comprised  in 
the  Mortgages,  and  denying  collusion  in  regard  to  the 
procurement  of  the  Foreclosure.  He  also  insisted  that 
no  part  of  the  Money  certified  to  be  due  on  his  Secu- 
rities, or  for  Interest,  had  been  satisfied  by  the  yearly 
income  of  the  Mortgaged  Estate,  but  that,  on  the  con* 
trary,  such  yearly  income  had  not  been  sufficient  to 
keep  down  the  Interest  of  such  Money,  and  the  contin- 
gencies of  conducting  the  business  of  such  Plantation. 


In  1799  a  Supplemental  Bill  was  filed,  making  Geo. 
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Eabibridge  and  Wm.  Ludlam  Parties,  who  had  been  18IG. 

chosen  new  Assignees  of  John  Jackson  in  the  room  of     '        v        ' 
Thomas  Wagstaffe  and  Joseph  Timperon,  the  former      Q^arbell 


V. 


Defendants.  Beckford. 

In  1802  a  Bill  of  Revivor  and  Supplement  was  filed 
.on  the  death  of  Peter  Robinson-,  the  Assignee  of  Sero- 
cold,  against  Geo.  Bainbridge  and  Wm.  Ludlam,  who 
had  been  also  chosen  Assignees  of  the  separate  Estate 
of  Serocold. 

In  the  year  1783  the  Cause  came  on  before  the 
Master  of  the  Rolls,  Sir  R.  JP.  Arden,  who  dire&ed  a 
Reference  to  the  Master,  to  take  an  account  of  what 
was  due  to  the  Defendant  Wm.  Beckford,  for  Principal 
and  Interest  on  the  Mortgages,  in  the  Pleadings  men- 
tioned, bearing  date  refpectively  the  31st  day  of  May, 
and  the  1st  day  of  June  1732,  and  the  28th  and  29th 
days  of  June  1736,  and  which  by  Indentures  of  Assign- 
ment, therein  also  mentioned,  bearing  date  respectively 
the  17th  day  of  June  1741,  and  the  14th  and  15th  days 
of  September  1743,  became  vested  in  William  Beck- 
ford, Esq.  the  late  Father  of  the  said  Defendant,  and 
to  lax  the  said  Defendant  his  Costs  of  this  Suit,  and 
also,  to  take  an  Account  of  what  the  said  Defendant 
had  laid  out  and  expended  in  necessary  Repairs  and 
lasting  Improvements  upon  the  Estates  and  Premises  in 
the  Island  of  Jamaica,  comprised  in  the  aforesaid  Inden- 
tures of  Mortgage  respectively,  of  which  he  took  Pos- 
session, under  and  by  virtue  of  the  Writ  of  Assistance 
in  the  Pleadings  ^mentioned,  and  compute  Interest  on 
what  should  appear  to  have  been  laid  out  in  such  last- 
ing Improvements,  after  the  Rate  of  Interest  payable 
in  the  said  Island  of  Jamaica-,  and  that  what  should 
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appear  to  be  coming  on  die  laid  Account  for  lasting 
Improvements,  and  sock  Interest  thereof  as  afoae&tf, 
and*Jeo  what  shall  be  coming  on  the  said  Account  ibc 
Repairs  of  the  said  Estates  and  Premises,  be  added  to 
what  shall  be  found  due  to  the  faid  Defendant  for  Prin- 
cipal, Interest  and  Coats  as  aforefaid :  And  also  to 
take  *n  account  of  the  Mmts,  Produce  and  Profit*  of 
the  said  Estates  jand  Bmmues  comprised  in  the  aforesaid 
Mortgages  received  by  the  mid  Defendant  Win.  Beck- 
ford,  or  by  any  other  Perfon  or  Perfonsby  his  order,  or 
for  his  use,  or  which,  without  his  wilful  default,  might 
hare  been  received  tbeneout ;  and  that  the  said  Master 
in  taking  the  said  Accounts  of  Rents,  Produce  and 
Profits  of  the  said  Mortgaged  Estates,  and  Premises  do 
m*ke  annual  Rests. 

[Another  Inquiry  was  directed  as  to  the  Lands  taken 
possession  of  under  the  Writ  of  Assistance, 
which  being  afterwards  abandoned,  it  is  unne- 
cessary to  state.] 

And  his  Honor  reserved  the  Consideration  of  In- 
terest, and  of  the  Costs  of  this  Suit,  not  before  provided 
for,  and  of  all  further  Directions  until  after  the  said 
Master  should  have  made  his  Report ;  and  any  of  the 
Parties  were  to  be  at  liberty  to  apply  to  the  Court  as  they 
shall  be  advised. 

From  this  Decree  the  Defendant  Beckford  Appealed 
to  the  Lord  Chancellor,  and  His  Lordship  Affirmed 
the  Decree. 

On  the  ist  September  1815,  The  Master  made  his 
Report,  and  after  taking  the  Accounts  and  making  the 
Defendant  all  the  Allowances  directed  by  the  Decree, 
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the  result  of  the  Master's  Report,  whidh  particularised 
all  the  Charges  and  Discharges,  was,  that  on  the  31st 
December  1808,  there  was  a  Balance  against  the  De- 
fendant Beckford  of  24,370/.  03.  7A 

Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  Leach,  and 
Mr.  Heald,  for  Plaintiff. 

Sir  Arthur  Pigott  for  the  Defendants  the  As- 
signees, in  the  same  Interest  with  the  Plaintiff. 

Two  Questions  now  arise  in  this  Cause:  1st  As  to 
the  Interest  with  which  the  Defendant  is  to  be  charged 
in  respect  of  the  Balance  found  to  be  in  his  hands  be- 
longing to  the  Plaintiffs ;  and  2dly,  As  to  Costs.  With 
respect  to  Interest,  as  Beckford  ought  tq  have  kept 
proper  Accounts,  and  ought  to  have  'delivered  up  the 
Mortgaged  Estate,  when  he  had  been  paid  his  Principal 
and  Interest  out  of  the  Rents  and  Profits  of  the  Estate, 
he  must  now  account  for  what  he  has  been  overpaid, 
with  Interest.  He  knew,  or  ought  to  have  known,  that 
he  was  overpaid.  A  Mortgagee  continuing  in  Posses- 
sion after  his  Debt  has  been  paid,  must  be  considered 
as  a  Trustee  for  the  Mortgagor,  and  must  pay  Interest. 
There  is  no  Case  on  this  point ;  but,  on  principle,  it  is 
dear  the  Mortgagee  should  pay  Interest ;  for  otherwise, 
a  temptation  would  be  held  out  to  Mortgagees  to  retain 
Possession  of  Mortgaged  Estates  after  they  were  paid. 
Under  the  circumstances,  no  more  is  asked  than  simple 
Interest  on  the  Balances  in  his  hands,  at  61.  per  cent, 
the  present  Jamaica  Interest. 

In  regard  to  Costs,  the  Decree  is  rather  ambiguous ; 
but  it  seems,  that  Costs  up  to  the  Decree  were  all  that 


276 


1816. 

« * ' 

QUARRELL 

V. 
BECKFORa 


CASES  IN  CHANCERY. 

were  intended  to  be  given,  and  that  subsequent  Costs 
were  to  be  in  the  difcretion  of  the  Court,  upon  the 
result  of  the  inquiries  dire&ed  by  the  Decree. 

The  Defendant  by  his  conduct  rendered  the  Suit 
necessary ;  he  must  therefore  pay  the  Costs.  The  Master 
in  his  Report,  has  blended  the  Costs  up,  and  subse- 
quent to,  the  Decree,  so  that  a  Reference  will  be  neces- 
sary to  ascertain  the  amount  of  the  Costs  incurred 
subsequent  to  the  Decree. 

Mr.  Fonblanque,  and  Mr.  Trower,  for  the  Defendant 

Beckford : — 

Possession  was  taken  in  purfuance  of  the  Decree  of 
Foreclosure  in  Jamaica,  in  1784.  Till  then  the  De- 
fendant was  not  in  Possession.  No  steps  were  taken  to 
affect  that  Decree  until  the  present  Bill  was  filed  in 
1 796.  For  twenty-two  years  previous  to  the  Decree  of 
Foreclosure,  the  Interest  of  the  Mortgages  was  unpaid. 
After  the  Decree  of  Foreclosure  the  Defendant  had 
good  reason  to  believe  the  Estate  was  his  own.  There 
is  no  Case  in  which  a  Mortgagee  has  paid  Interest  on 
a  Balance  found  to  be  due  from  him  on  the  result  of  an 
Account;  such  balance  is  at  most  but  a  Simple  Contract 
Debt,  upon  which,  (a)  no  Interest  is  allowed ;  or  like 
a  claim  of  mesne  Profits,  which  do  not  carry  Interest 
either  at  Law  or  in  Equity ;  much  less,  can  Jamaica 
Interest  be  claimed.  This  Court,  unless  in  a  few 
Special  Cases,  charges  Interest  ip  the  same  manner  as  a 
Court  of  Common  Law  does. 


{a)  Creuze  9.  Htmter,  a  V«i.  Jr.  157,  &  S.  C.  4  Bro.  C.  C. 
157  *  3i0t 
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The  Question,  as  to  Costs,  is  decided  by  the  Decree 
of  the  Master  of  the  Rolls,  which  gives  the  Defendant 
the  Costs  of  the  Suit,  and  not  merely  the  Costs  up  to 
the  Decree.  If  the  latter  only  had  been  intended,  the 
Court  would  have  made  a  reservation  as  to  Costs  in- 
curred subsequent  to  the  Decree. 
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The  Vice  Chancellor  : — 
.  [After  minutely  stating  the  facts  of  the  Case.] 
Under  these  circumstances  the  first  important  Question 
which  arises,  is,  as  to  Interest.    It  is  admitted  on  both 
sides,  that  it  is  a  perfectly  new  Question,  and  must 
therefore  be  decided  on  Principle. 

The  fact  must  be  taken  to  be,  that  before  this  Suit 
was  instituted  in  Trinity  Term  1796,  the  Defendant 
Beckford  was  a  Mortgagee  in  possession ;  fully  p&id  the 
whole  of  what  was  due  to  him  for  Principal,  Interest 
and  Expenditure;  and  that  he  had  1,572/.  in  hand. 
That  is  the  first  fact,  that  I  wish  to  observe  as  a  datum, 
upon  which  I  proceed  in  viewing  this  Case.  That  sum 
of  1,572/.  therefore,  had  the  Account  been  then  taken, 
ought  to  have  been  paid  over  to  the  Mortgagor,  a  period 
of  twenty  years  ago ;  from  that  time,  every  subsequent 
Receipt  de  anno  in  annum,  ought  to  have  been  paid  over, 
(with  the  deduction  of  what  the  current  expenditure 
of  each  year  was)  up  to  the  year  1807,  had  the  Account 
been  taken.  We  must  recollect  that  this  is  the  case  of 
a  Mortgagee,  who  has  taken  Possession  of  an  Estate  for- 
feited, and  overpaid  every  thing  before  the  Bill  was  filed. 
We  are  to  strip  it  of  the  circumstance  of  Foreclosure, 
because  the  Foreclosure  being  irregular,  it  was  invalid. 


Considering  the  Case  on  Principle,  the  first  Question 
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to  be  asked,  is,  In  what  light  is  a  Mortgagee  considered 
in  a  Court  of  Equity,  who  is  in  possession  of  an  Estate, 
after  he  is  paid  the  Principal  and  Interest  due  on  his 
Mortgage  ? 

What  is  a  Mortgage  ?  Every  body  knows,  it  consists 
of  two  things ;  it  is  a  personal  Contract  for  a  Debt,  secu- 
red by  an  Estate;and,  in  Equity, the  Estate  is  no  more  than 
a  Pledge  or  Security  for  the  Debt;  the  Debt  is  the 
Principal — the  Estate  is  the  Accident.  Whether  the 
Mortgagee  is,  or  is  not,  in  Possession  of  the  Pledge,  his 
right  is  precisely  the  same,  with  this  difference,  indeed, 
that  he  has  never  any  right,  in  Equity,  to  the  Estate, 
except  as  a  Fund  to  pay  htm  his  Debt ;  for  every  other 
purpose,  the  Estate  is  the  Estate  of  the  Mortgagor,  and 
when  the  Debt  is  paid,  all  the  Mortgagee's  right  and 
interest  in  the  Estate  ceases ;  he  has  then  the  legal 
Estate  only,  and  not  a  beneficial  Interest  in  it.  If  the 
Mortgagee  has  chosen  to  take  Possession  and  help  him- 
self, he  becomes  then  a  Bailiff,  without  Salary,  and  the 
Mortgagee  is  accountable  for  the  Profits,  which  anp 
applicable  in  the  fifcst  instance  to  pay  the  Principal  and 
Interest  of  his  Debt,  and  all  other  allowances,  to  a 
Mortgagee ;  but  he  is  bound  to  be  an  Accounting  Party, 
taking  the  Estate  in  Possession  upon  the  Principle, 
and  upon  the  Obligation,  to  account  with  the  Mortgagor, 
for  all  the  Rents  be  receives.  He  is  bound  to  keep  the 
Account,  and  to  be  ready  with  it,  to  apply  it  regularly 
to  pay  his  Principal  and  *  Interest,  and  to  be  ready  to 
surrender  up  the  Pledge  as  soon  as  it  has  answered  its 
purpose.  All  the  Cases  treat  the  Mortgagee,  as  soon 
as  he  is  paid,  as  becoming  a  mere  naked  Trustee,  hold- 
ing the  legal  Estate  for  the  benefit  of  the  Cestui  que 
Trust,  the  Mortgagor., 
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In  determining  the  Question,  we  have  only  to  keep  in 
view  these  principles,  to  decide,  in  whfit  character  a 
Mortgagee  overpaid  is  to  be  viewed,  when  all  the 
beneficial  interest  he  ever  had  in  the  Estate  is  deter- 
mined. He  is  merely  a  Trustee  holding  a  legal  Estate 
in  the  Estate  of  another  person,  with  whom  he  is 
bound,  by  the  nature  of  his  Trust,  faithfully  to  account. 

In  this  view,  the  Cairn  que  Trust  who  was  entitled 
to  the  balance  of  1,572  /•  in  the  year  1796,  files  his 
Bill,  demanding  the  Estate  and  the  Balance,  which  on 
the  taking  the  Accounts  might  appear  to  be  due. 
What  does  the  Trustee  say  ?  I  will  not  part  with  the 
Estate ;  I  am  not  paid ;  what  I  have  received  is-  not 
sufficient  to  keep  down  the  expenses ;  and  I  insist  on 
the  Foreclosure  in  Jamaica,  as  a  bar  to  your  being 
permitted  to  redeem* 

That  Mr.  Beckford  set  up  a  defence  which  he  knew 
was  not  well  founded,  is  not  the  point ;  it  is  enough 
that  he  was  mistaken ;  he  sets  up  a  mistaken  defence — 
he  resists  the  right  to  redeem  when  he  is  bound  to 
permit  a  Redemption — he  insists  upon  that  which  is 
no  Bar — be  insists  on  the  account  being  in  a  state 
which  it  is  not  To  say  he  has  unfortunately  been  put 
into  this  situation,  and  involved  in  a  mistake  as  to 
the  effect  of  the  Suit  in  Jamaica,  is,  certainly,  only  to 
apologize,  and  exonerate  the  Case  from  any  imputation 
of  fraud,  or  intentional  misconduct  on  his  part;  but  it 
cannot  be  received  here,  te  say,  that  a  Party  who  mis- 
takes the  effect  of  the  LaW,  and  of  a  Suit,  gains  to  himself 
a  right,  to  insist  on  a  Bar  he  is  not  entitled  to,  a  right, 
to  insist  on  a  Foreclosure  against  one  who  is  no  Party  to 
u  2 
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the  Suit,  he  having  omitted  to  include  such  Party,  so 
as  to  make  it  a  Ban  A  person  must  suffer,  who  mistakes 
the  Law  on  subjects  on  which  he  ought  to  be  advised. 
He  ought  to  have  known  that  the  Decree  could  not 
operate  as  a  Bar  to  the  right  of  the  Plaintiffs  to  redeem. 
He  must  take  the  consequence  of  being  mistaken  in  sup- 
posing himself  to  have  a  right  to  an  estate  when  he  has 
only  a  qualified  right  He  had  a  right  of  Possession, 
undoubtedly,  not  by  that  Decree,  but  as  Mortgagee, 
from  the  legal  estate  being  in  him ;  but  to  any  othef 
purpose  he  cannot  protect  himself,  though  it  may 
apologize  for  his  not  being  ready  with  the  Account,  and 
for  having  treated  the  Estate  as  his  own.  I  must,  there- 
fore, consider  this  as  the  case  of  a  Trustee  resisting 
the  right  of  his  Cestui  que  Trust,  and  who  in  the  result 
receives,  de  anno  in  annum,  very  considerable  sums  and 
overplus,  and  ultimately  in  the  year  1808  is  found  in 
possession  of  more  than  24,000  /.  He  had  therefore  in 
his  possession  for  the  last  nine  years  24,000/.,  and  a 
fraction,  due  to  the  Mortgagor,  some  part  of  which  the 
Mortgagor  ought  to  have  received  in  the  year  1705, 
and  in  every  succeeding  year  he  ought  to  have  received 
what  became  due,  for  the  purpose  of  applying  it  to  his 
general  purposes,  or  the  purpose  of  keeping  down  the 
Interest  of  the  second  Mortgage.  For  a  period  of 
twenty  years  back  he  has  been  in  the  receipt  of  Money 
lie  was  not  entitled  to,  but  which  was  due  to  the  Cestui 
que  Trust;  and  which  Money  he  has  employed  as  he 
thought  fit,  and  is  not  now  forthcoming.  He  does  not 
say,  I  have  kept  it  ready  for  you;  but  he  insists  on  his 
right  to  retain  it;  he  must  therefore  be  taken  to  have 
enjoyed  it  for  his  benefit,  and  to  have  employed  the 
whole  of  it. 
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%  Under  these  circumstances  the  case  is  assimilated 
to  a  Simple  Contract  Debt,  which  does  not  carry  Interest; 
it  is  compared  also  to  the  case  of  mesne  Profits, 
improperly  received  by  a  Trespasser ;  in  which  cases,  it 
is  clear,  the  Courts  of  Law  and  Equity  are  not  in  the 
habit  of  charging  the  Party  with  Interest.  What 
analogy  do  those  cases  bear  to  the  present?  The  main 
point  here,  does  not  exist  in  those  cases,  viz.  a  Sum  due 
from  a  Trustee  to  a  Cestui  que  Trust.  The  mesne  Pro- 
fits are  received  by  an  adverse  holder,  by  a  trespasser, 
where  there  is  no  privity  between  the  one  and  the  other; 
hut  here,  the  Profits  are  received  under  an  implied 
Contract  by  the  Mortgagee  to  account;  that  is  not  like 
he  case  of  a  trespasser  receiving  mesne  Profits.  This 
Mortgagee  received  the  Rents  as  Trustee — he  received 
them  to  pay  himself  first,  and  afterwards  to  account  to 
the  Mortgagor ;  he  has  therefore  made  himself  liable  to 
account.  A  relation  is  established  as  between  Trustee 
and  Cestui  que  Trust,  and  the  moment  the  Mortgage,  is 
paid  off,  he  is  converted  into  the  situation  of  a  bare 
naked  Trustee.  All  the  money  received  from  that  time 
is  money  received  by  a  Trustee,  having  a  legal  Estate 
in  his  hands,  and  receiving  the  Rents  and  Profits  of 
such  Estate,  which  he  holds  as  Trustee  for  another. 
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Courts  of  Equity  give  Interest  in  many  cases  where 
there  is  no  express  Contract.  In  this  very  case  the 
Mortgagee  himself  is  allowed  Interest  which  he  was 
not  entitled  to  by  Contract,  I  mean,  the  Interest 
upon  lasting  Improvements,  8cc.  Why  is  be  entitled  to 
it?  Because  a  Court  of  Equity  considers  itself  compe- 
tent in  tiiis  relation  between  Mortgagor  and  Mortgagee, 
to  go  beyond  the  Contract, — to  consider  what  is  just 
and  equitable  between  Parties,  standing  in  that  relation; 
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and  because  when  the  Trustee  in  Possession  has  been 
expending  his  own  money  to  improve  the  Estate  of  the 
Cestui  que  Trust,  it  is  not  justice  to  say,  you  shall  be 
repaid  the  very  Money  laid  out,  without  any  allowance 
for  the  same,  with  Interest.  What  Interest?  Where  is 
there  any  Contract  f  The  Interest  is  Ten  per  cent,  on 
one  Mortgage,  and  Eight  per  cent,  on  another.  Is  he 
to  have  that  ?  No  j  Six  per  cent.  Why  ?  BecaHse  it  is 
equitable,  that  being  an  expenditure  on  the  spot,  by  a 
Trustee,  he  shall  have  the  current  Interest  of  the 
Country,  just  the  same  as  if  he  had  lent  so  much 
Money.  This,  I  say,  is  strong  proof  to  show  you  are 
not  to  restrict  a  Court  of  Equity  by  the  narrow  prin- 
ciples applying  to  Simple  Contract  Debts,  or  mesne 
Profits,  but  that  the  Court  looks  at  the  Question  as 
applying  to  Mortgagee  and  Mortgagor,  and  gives  either 
party  Interest,  as  justice  requires  ;  and  indeed,  that  was 
the  large  view  taken  of  it  by  the  Counsel  on  both  sides, 
who  admitted,  the  Court  must  not  be  considered  as  tied 
down,  but  must  look  at  the  whole  Case  and  say,  is  it 
reasonable  or  not,  that  the  Mortgagee  should  be  saddled 
With  Interest.  It  is  said  that  Mr.  Beckford  ought  not 
to  be  charged  with  Interest,  because  there  was  a  long 
period  of  time  when  he  was  kept  out  of  the  receipt  of 
his  Interest,  viz.  from  the  year  1762  to  the  year  1790,  a 
period  of  twenty- eight  years,  during  which  he  had 
imperfect  and  inadequate  payments,  towards  satisfying 
him  the  Interest  of  his  Mortgage;  and  prior  to  that  yea* 
1 790,  there  was  a  considerable  arrear.  It  is  said,  if 
on  the  one  hand  he  gets  no  Interest  for  that  arrear, 
why  ought  he  to  pay  Interest  for  the  arrear  which  after 
that  period  is  found  to  have  been  in  his  hands  ?  The 
answer  is,  that  Interest  doeg  not  in  any  case  carry  In- 
terest ;  it  is  contrary  to  the  clear  established  principle 
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of  the  Court  to  give  it.  A  Mortgagee,  it  is  known,  cati 
only  enforce  payment  of  Simple  Interest,  and  he  mast 
take  the  remedies  the  Law  gives  to  enforce  it.  He 
might  have  enforced  those  remedies  in  1762 ;  and  if  he 
chose  not  to  do  it  he  must  take  the  consequence ;  the 
Law  can  only  give  him  an  account  according  to  the 
regular  course,  unless  a  Case  is  made  for  it,  and  no  Cade 
is  made  for  it  here.  The  Plaintiffs  say,  in  answer  to 
this  claim  of  Interest  by  Mr.  Beckford,  if  you  will  on 
both  sides  permit  compouud  Interest  to  be  calculated, 
you  sholl  have  it.  If  the  Court  were  to  depart  from  the 
strict  rule  of  the  Court,  and  adopt  a  general  rule  of 
Equity  to  give  Compound  Interest  on  one  side,  then  it 
must  give  it  on  the  other ;  but  if  you  do  not  choose  to 
do  that,  and  that  the  Defendant  prudently  declines,  then 
neither  Party  can  expect  more  than  Simple  Interest. 
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In  this  Case,  the  Court  that  framed  the  Decree  have 
decreed  Annual  Rests,  and  have  reserved  the  question 
of  Interest  I  do  not  say  that  that  has  decided  any 
thing  on  the  subject,  but  it  has  put  it  in  a  course,  and 
in  a  state,  for  the  determination  of  the  question  of 
charging  thjs  Mortgagee  with  Interest,  if  it  turned  out 
to  be  that  he  was  overpaid. 


If  there  be  no  fixed  Rule  of  the  Court ;  if  there  be 
no  authority  in  which  the  point  was  ever  decided,  one 
way  or  the  other ;  if  all  the  general  Principles  that 
govern  a  Court  between  a  Trustee  and  Cestui  que  Trust, 
lead  to  one  conclusion ;  if  Justice  and  Equity  lead  to 
the  same  conclusion ;  viz.  that  one  Party  is  not  to  keep 
another  out  of  Possession  for  twenty  years,  applying  to 
his  benefit  large  balances,  due  to  another,  that  other, 
embarrassed  with  Debts,  without  paying  Interest,  what 
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is  there  of  authority,  principle,  reason,  justice,  of 
equity,  that  should  induce  a  Court  not  to  say,  that 
that  conclusion  must  follow  i 

Upon  these  principles  it  is,  I  am  of  opinion,  upon 
the  first  question,  that  tlfe  Mortgagor  is  in  this  Case, 
entitled  to  charge  the  Defendant  with  Interest;  and 
that  it  must  be  sent  to  the  Master  to  compute  that 
Interest* 

The  next  point  to  be  considered  is,  from  what  period 
the  Interest  is  to  be  charged  :  With  respect  to  that,  I 
am  of  opinion,  it  should  be  from  the  filing  of  the  Bill, 
for  at  that  period  the  demand  was  made,  and  ought  to 
have  been  complied  with,  according  to  the  justice  of 
the  Case.  The  Mortgagee  was  overpaid  on  the  31st 
December  1795,  and  in  Trinity  Term  1796,  when  the 
Demand  was  made,  it  ought  to  have  been  complied 
with ;  from  that  time  he  had  a  Balance,  and  annually 
increased  that  Balance,  by  the  receipt  of  Money  not 
due  to  him,  and  which  ought  to  have  been  paid  over. 
I  think,  therefore,  from  that  period  he  must  be  charged 
with  Interest. 

The  next  question  is,  at  what  rate  of  Interest  he  ought 
to  be  charged.  Now  here  we  are  again  to  examine  it 
on  principle.  The  rate  of  Interest  ascertained  by  the 
Mortgages,  was,  in  one  instance,  10  per  cent,  in  the 
other,  8  per  cent,  and  the  legal  rate  of  Interest  in 
Jamaica  has  since  been  reduced  to  6  per  cent,  on 
West  India  Property.  The  rate  of  Interest  is  usually 
settled  by  contract ;  here  there  is  no  Contract ;  there- 
fore  Contract  cannot  guide  us.  The  Decree  has  directed 
that  6  per  cent,  be  paid  in  respect  of  what  was  laid  out 
in  Expenditures,  but  that  I  think  ought  not  to  deckle, 
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because  that  was  on  an  expenditure  on  the  spot,  where  .  181g*  > 
the  rate  of  Interest  is  6  per  cent,  and  advances  made  quarrell 
there  may  fairly  be  considered  as  Money  lent  at  the  Vm 

time;    and  though    in  the  absence  of  contract,  the      Beckfobd. 
Courts  have  adopted  that  Interest  which  the  Law  of  the 
Country  has  fixed,  yet  here  the  Defendant  is  not  called 
upon  to  account  in  the  Island ;  he  is  not  called  upon  to 
account  where  he  might  have  been  better  enabled  to 
have  made  out  all  the  Expenditures,  the  Improvements, 
the  Repairs,  and  other  Matters;  and  every  body  knows 
there  must  be  difficulties   attending    the    taking  the 
account  of  a  Person  in  Possession  for  many  years,  by 
positive  proof,  such  as  would  be  required  to  entitle  him 
to  charge.    He  may  have  grievously  suffered ;  and  I  do 
not  lay  any  stress  on  the  length  of  time  that  has  elapsed, 
or  the  Commissions  sent  out  to  Jamaica  to  procure  Evi- 
dence; and  though  I  think  he  ought  to  account  for  Inte- 
rest, I  do  not  feel  warranted,  by  any  principle,  in  saying, 
he  should  account  otherwise  than  as  Executors  account, 
who  have  had  balances  long  in  their  hands,  and  who, 
according  to  the  usual  course  of  the  Court,  and  without 
any  Contract,  are  made  to  pay  Interest  at  the  rate  of 
4  per  cent  (6).    That  Interest  Mr.  Beckford  must  pay. 
This  is,  undoubtedly,  a  considerable  indulgence  to  the 
Defendant,  who,  if  an  Inquiry  took  place,  what  profit 
he  made  of  these  Funds  in  his  hands,  would  no  doubt 
have  been  found  to  have  made  more  than  4  per  cent. 
I  do  not  therefore  charge  him  vindictively.    This  dis- 
poses of  the  question  of  Interest. 

The  other  Question  respects  Costs.  I  think  I  am 
in  great  degree  relieved  from  entering  into  the  consi- 
deration of  that  question,  whatever  might  have  been 

(6)  See  TMs  v.  Carpenter,  post,  p.  390. 
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said  respecting  the  Defendant  haviog  created  a  neees- 
sity  for  the  Suit,  and  resisting  the  right  of  the  Mort- 
gagor to  redeem,  and  of  so  much  of  the  Costs  which 
had  arisen  from  that.     The  fair  construction  of  the 
words  of  the  Decree,  and  which  I  am  not  at  liberty  to 
alter,  directing  the  Master  to  take  the  Account,  and 
to  tax  the  Defendant  the  Costs  of  the  Suit,  must  be 
considered,  as  directing  him  to  tax  the  Costs,  without 
limitation,  without  stopping  at  any  part  of  the  Cause. 
What  are  the  Costs  of  the  Suit?  Costs  up  to  the  De- 
cree?  Certainly  not.     If  so  intended,  it  would  have 
been  said,  Costs  up  to  the  Decree.     If  the  Decree  had 
reserved  the  question  of  subsequent  Costs  up  to  this 
time,   that  would  have  left  the  Court  at  liberty,  on 
.Further  Directions,  to  consider  what  ought  to  be  done 
with  the  subsequent  Costs ;  but  I  think  as  to  that  part 
of  the  Case  the  Decree  is  conclusive,  and  has  given  the 
Snit  to  the  Defendant ;  and  I  am  not  disposed  to  cut 
down  that,   and  restrain  the  Party  from  having  the 
Costs  of  the  Suit  in  the  manner  in  which  they  have 
been  taxed.    The  only  observation  upon  that  was,  that 
the  Decree  reserved  the  subsequent  Costs  not  provided 
for  by  the  Decree;  upon  which  it  was  observed,  that  if 
all  the  subsequent  Costs  were  intended  to  be  provided 
for,  how  could  there  be  any  unprovided  for  ?   As  to 
which,  the  observation  is,  that  there  are  other  Defen- 
dants, and  other  Parties,  which  may  satisfy  these  words; 
for  the  Costs  of  all  the  other  Parties  were  not  provided 
for.    I  am  of  opinion,  therefore,  that  the  Defendant  is 
entitled  to  the  Costs  of  the  Suit. 
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20th  February. 
THE  Bill  filed  in  this  Cause  was  for  a  Foreclosure ;  AfourtkOrdcr 
and  on  the  25th  February  1814,  the  usual  Decree  was  nadcjor  enlmrg- 
made  for  the  payment  of  Principal,  Interest  and  Costs,  *"& the  Timefar 

within  six  calendar  Months,  after  the  Master's  Report  p^e    / 

EaS*    Money, 
should  be  made,  of  what  was  due  on  that  account,  or  ^^   t^e    (%.„ 

that  the  Defendant  should  stand  foreclosed.  cumstances. 

On  the  23d  June  1814,  the  Master  reported,  there 
would  be  due,  for  Principal,  Interest,  and  Costs,  on  the 
23d  December  1814,  being  six  Months  after  the  date 
of  his  Report,  £he  Sum  of  7,376/.  18*.  5  d.  which  he 
appointed  to  be  paid  on  that  day. 

On  the  10th  December  1814,  the  Defendant  moved 
to  enlarge  the  time  for  payment  of  the  Mortgage  Money, 
supported  by  an  Affidavit  of  his  Solicitor,  that  the  Es- 
tate was  worth  15,000/.;  and  that  he  had  been  using 
his  utmost  endeavours,  to  ruse  what  was  due,  upon  a 
Mortgage  of  the  Estate ;  and  thereupon,  an  Order  was 
obtained  by  the  Defendant,  that  on  payment  on  or 
before  the  23d  December  1814,  of  1,376/.  18  s.  5<J.  the 
amount  of  Interest  and  Costs  reported  due  to  the  Plain- 
tiff, the  time  for  redeeming  should  be  enlarged  six 
Months,  with  the  usual  directions. 

On  the  14th  June  1815,  the  Defendant  moved  for 
further  time,  for  payment  of  the  Mortgage  Money, 
upon  an  Affidavit  of  his  Solicitor,  repeating,  that  the 
Estate  was  worth  15,000/.  and  that  he  had  not  been 
able  to  raise  the  Money,  but  that  he  had  good  reason 
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to  believe  he  should  be  able  to  raise  the  same  within 
six  Months,  by  the  Sale  of  an  Estate,  upon  which  there 
was  a  Mortgage  for  8,100/.  and  upon  payment  whereof, 
the  Defendant  was  bound  to  find  a  Security  for  the 
same,  and  therefore  intended  to  substitute  the  Premi- 
ses in  Mortgage,  to  the  Plaintiff,  as  such  Security, 
which  would  enable  him  to  pay  Principal,  Interest,  and 
Costs,  due  from  him  to  the  Plaintiff;  and  thereupon  it 
was  ordered,  that  on  the  Defendant  paying  the  Sum  of 
153/.  3*..  6 d.  the  amount  of  Interest  and  Costs  reported 
due  to  the  Plaintiff,  within  a  Fortnight,  the  time  for 
redemption  was  enlarged  for  five  Months. 

On  the  16th  November  1815,  the  Defendant  again 
moved  for  further  time  to  redeem,  upon  an  Affidavit  of 
his  Solicitor,  that  since  the  last  Application,  part  of  the 
Estate  mentioned  in  his  former  Affidavit,  subject  to  a 
Mortgage  of  8,100/.  had  been  sold  by  public  Auction 
for  upwards  of  9,000/. ;  and  that  the  Purchasers  were 
proceeding  to  complete  their  Purchases ;  and  that  the 
first  Monies  to  arise  by  9uch  Sale  were  intended  to  be 
applied  in  payment  of  the  Plaintiff's  Mortgage;  and 
that  he  believed  the  whole,  or  a  sufficient  part  of  the 
said  Purchases,  would  be  completed  within  three 
Months ;  and  thereupon,  the  Court  ordered,  that  on  pay- 
ment of  what  was  due  for  Interest  and  Costs,  the  period 
for  redemption  should  be  enlarged  for  three  Months, 
but  tliat  was  to  be  peremptory. 

On  this  Day  the  Defendant  moved,  that  the  time  for 
Redemption  might  be  enlarged  for  three  Months  longer, 
on  an  Affidavit  of  his  Solicitor,  that  the  Purchases  of 
the  Estates  mentioned  in  his  former  Affidavits  were  not 
completed,   owing   to  some   Objections  to  the  Title, 
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but  that  the  Objections  were  satisfactorily  answered ;  and  1 8 1 6. 

that  he  verily  believed  he  should  be  able  to  get  such 
Sales  completed  within  the  space  of  three  Months. 


Mr.  Leach  and  Mr.  Wingfield,  for  Motion. 

Mr.  Trower,  contra,  objected  such  an  Order  was 
unusual,  after  the  previous  Orders  for  time,  and  that 
the  last  Order  was  expressed  to  be  peremptory. 

The  Vice-Chancellor  : — 
It  requires  a  strong  Case  to  induce  the  Court  to 
make  a  fourth  Order,  enlarging  the  time  for  the  pay- 
ment of  Mortgage  Money,  decreed  to  be  paid.  If  the 
Defendant  has  done  all  he  can  to  obtain  the  Money, 
and  has  been  baffled  in  his  purpose,  by  unexpected 
delays,  and  there  appears  a  strorig  probability  of  the 
Money  being  raisable  within  three  Months,  the  Court 
would  feel  disposed  to  enlarge  the  time.  It  is  sworn 
that  the  objections  to  the  Title  are  satisfactorily  an- 
swered, and  the  Solicitor  also  swears,  he  verily  believes 
the  Sales  will  be  completed  within  three  Months.  The 
last  Order  does  certainly  purport  to  be  a  peremptory 
Order,  but,  I  think,  the  Court  has  sometimes,  in  these 
Cases,  given  further  time,  notwithstanding  that  expres- 
sion. Let  the  Defendant  take  an  Order  for  three 
Months  further  time,  on  the  usual  Terms. 

Motion  granted. 


Edwards 

v. 
Cunuffe. 
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HILL  v.  SMITH,  and  other*. 
as^February. 

Guardian  op-  THREE  of  the  Defendants  in  this  Cause  weie  In- 
pointed  of  an  fa^  Two  of  them  appeared  in  Court,  and  had  a 
In£ n^  JjJJJJ  Guardian  (their  Mother)  assigned,  to  put  in  their  An- 
dispensedwith  on  swets '  ^ut  **  t^1^'  **°m  m*3****  could  not  attend  the 
an  affidavit  of  hit  Court. 
inability    to  at' 

tend  from  illness*  Mr.  Courttnay  moved,  on  an  Affidavit  of  the  medi- 
cal attendant  of  the  Infant,  as  to  his  illness,  that  his 
Mother  might  be  appointed  bis  Guardian,  to  put  in  his 
Answer;  and  the  presence  of  the  Infant  in  Court,  or 
a  Commission,  dispensed  with. 

The  Register  (Mr.  Bedwell)  being  applied  to,  said, 
he  remembered  similar  Applications  having  been  al- 
lowed; upon  which,  The  Vice  Chancellor  made  the 
Order  as  prayed. 


TEBBS,  and  others,  0.  CARPENTER,  and  others. 

Bequest  of  re-  gjR  Benjamin  Tebbs,  amongst  other  Bequests,  gave 
of^Teftalo^  to  Ws  Wife  an  Annuity  of  600/.  a  year;  and  directed 
Wife  to  five  of  ^^  a^er  Pa7ment  °f  h's   Debts,  and  Funeral  Ex- 
hU  Children,  and  to  «  the  Son  of  my  Son  John  Tebbs,  or  his  other  Children, 
that  is  living/9  held  to  pass  Sliares  to  Children  of  the  Son,  born  after  the 
Testator's  death,  and  before  the  death  of  his  Wife. 

Executor  charged  with  arrears  of  Rent  unrcceived,  and  Balances  in  his 
hands,togcther  with  Interest,  at  the  rate  offiur  per  Cent,  and  the  Costs  of 
the  Suit,  relating  to  such  Arrears  and  Balances. 


CASES   IN   CHANCERY. 

penses,  "  the  Money  arising  from  collecting  my  Rents, 
qnd  after  paying  Lady  Tebbs9  Annuity,  the  Overplus 
shall  be  put  out  into  the  4  per  cents,  until  after  the 
death  of  Lady  Tebbs,  then  such  Sum  as  may  be  found 
may  and  shall  be  equally  divided  among  Jane  Tebbs, 
Elizabeth  Hodgson,  and  the  Son  of  my  Son  John  Tebbs, 
or  his  other  Children  that  is  living,  to  share  and  share 
alike.  To  my  Son  William,  and  Susan  Tebbs,  and  to 
my  Son  George  Tebbs,  together  with  the  above,  share 
and  share  alike." 
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Lady  Tebbs,  the  Testator's  Widow,  survived  her 
Husband  eleven  years. 

John  Tebbs,  the  Son,  had  only  two  Children  at  the 
death  of  the  Testator,  viz.  the  Defendants,  John 
Searls  Tebbs,  and  Eliza  Ann  Tebbs  (who  afterwards 
died),  but  he  had  three  other  Children  born  after 
the  death  of  the  Testator,  and  before  the  death  of  the 
Testator's  Widow,  viz-  the  Plaintiffs  Henry  Tebbs, 
Susan  Tebbs,  and  Maty  Ann  Tebbs. 


Upon  the  death  of  Lady  Tebbs,  doubts  arose  whether 
the  distribution  of  the  Residue  should  be  into  six,  or 
nine  Shares;  and  thereupon  the  Plaintiffs,  who  were 
the  Children  of  John  Tebbs,  born  after  the  death  of  the 
Testator,  but  before  the  decease  of  his  Widow,  filed 
the  Original  Bill  against  Collide  and  Carpenter,  the 
Executors,  and  also  against  the  other  residuary  Legatees, 
praying,  the  usual  Accounts  against  the  Executors,  and 
that  the  clear  Residue  might  be  ascertained ;  and  a  De- 
claration of  the  Rights  of  the  Plaintiffs,  to  three  Ninth 
Parts  or  Shares  of  the  Residue^  &c. ;  and  also  praying, 
that  the  Defendants  might  answer  for  the  Interest  of 
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such  Part  of  the  Residuary  Personal  Estate  of  the  Tes- 
tator, as  had  not  been  properjy  laid  out  and  invested, 
&c.  Before  any  Answer  was  put  in,  Collide  died,  and  a 
Bill  of  Revivor  was  filed  against  his  Representatives. 

On  the  9th  of  March  1810,  the  Master  of  the  Rolls, 
by  his  Decree,  declared  that,  the  clear  Residue  of  the 
Testator^  Personal  Estate  should  be  distributable  among 
Jane  Tebbs,  Elizabeth  Hodgson,  William  Tebbs,  Susan 
Mann,  George  Tebbs,  and  all  the  Children  of  the  Tes- 
tator's Son  John,  who  were  living  at  the  time  of  the  death 
ofthe'Testator>s  Widow,  in  equal  Shares  and  Proportions. 
The  Decree  also  directed,  the  usual  Accounts  against 
the  surviving  Executors,  and  the  Representatives  of 
Collide,  the  deceased  Executor ;  and  all  further  Direc- 
tions, and  the  Costs  of  the  Suit,  were  reserved  till  the 
Master  should  have  made  his  Report. 

From  this  Decree,  such  of  the  Defendants  as  were 
residuary  Legatees,  Appealed. 

The  Master  made  his  Report  on  the  6th  July  1811. 

On  the  8th  February  1814,  the  Cause  came  on  for 
further  Directions,  and  also  upon  the  Petition  of  Ap- 
peal, when  the  Decree  was  Affirmed,  and  the  Costs  of 
all  Parties,  including  the  Costs  of  the  Appeal,  were 
directed  to  be  taxed  as  between  Solicitor  and  Client, 
except  the  Costs  of  the  Defendant  Carpenter  the  Exe- 
cutor, and  of  Jarvis,  Blake,  and  Crohall,  the  Executors 
of  Collide  the  deceased  Co-Executor,  and  fuch  Costs, 
when  taxed,  were  directed  to  be  paid  out  of  the  Fund 
in  Court.  It  was  also  further  ordered,  that  the  Master 
should  carry  on  the  Accounts  of  the  Testator's  Estate 
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-against  the  Defendant  Henry  Carptnter,  the  surviving  1816. 

Executor  of  the  Testator.    And  that  the  Master  should     '        v— "^ 
.inquire  into  the  particulars  of  the  arrears  of  Rents  re-         T*bbs 
ported  to  be  outstanding  on  account  of  the  Testator's  others, 

Estate,  and  to  state  from  what  time  the  same  became  Cakmh 
in  arrear ;  and  the  amount  of  the  several  annual  Rents ;  m)  others* 
and  the  nature  of  the  several  Tenancies  of  the  persons 
reported  to  be  in  arrear.  And  it  was  ordered,  that  the 
Master  should  inquire  what  Balances  were  from  time  to 
time  in  the  hands  of  the  Defendants  Henry  Carpenter 
and  John  Collide,  or  either  of  them,  or  any  other  person 
or  persons,  by  their  or  either  of  their  order,  or  on  their 
or  either  of  their  account,  on  account  of  the  receipts 
and  payments  of  the  Testator's  Estate,  set  forth  in  the 
first  and  second  Schedules  to  his  Report,  containing 
such  account,  at  the  end  of  one  year  after  the  said 
Testator's  death,  and  making  annual  rests.  And  it  was 
ordered,  that  the  Master  should  inquire,  and  state,  what 
investments  were  from  time  to  time,  and  when,  made  out 
of  the  residue -or  overplus  of  the  Testator's  Estate,  by 
the  said  Defendant  Henry  Carpenter,  and  the  said  late 
Defendant  John  Collide,  or  either  of  them,  in  the  pur- 
chafe  of  Bank  4  per  cent 4  Annuities,  as  directed  by  the 
Testator's  Will.  The  consideration  of  the  Costs  of  the 
Defendants  Henry  Carpenter,  Tho.  Jarvis,  'Benjamin 
Blake,  and  Tho.  Crockett,  and  of  further  Directions, 
and  subsequent  Costs  of  the  Suit,  were  reserved,  until 
after  the  Master  should  have  made  his  Report. 

The  Master,  by  his  Report,  stated  the  particulars  of 
the  Arrears  (amounting  to  1,50a/.)  of  the  Tenants,  and 
the  nature  of  their  Tenancies ;  and  also  the  Balances 
in  the  hands  of  the  Executors,  which,  in  each  year  from 
*797  to  1811,  with  the  exceptioa  of  the  years  1803, 
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1808,  1810  and  1811,  were  very  considerable,  and  Ire 
also  stated  the  Investments  which  had  been  made  in 
the  4  per  cents,  but  which  still  left  considerable  balances 
in  their  hands. 

Sir  Samuel  Romilly,  Mr.  Dowdeswell,  and  Mr. 
Shadwell,  for  Plaintiffs. 

Mr-  Leachy  and  Mr.  Wingfield,  for  such  of  the  De- 
fendants as  were  in  the  same  interest  with  the 
Plaintiffs. 

Doubts  arose  as  to  the  construction  of  the  Testator's 
Will ;  but  it  wasjplear^  from  the  express  directions  of 
the  Will,  there  was  to  be  an  accumulation  for  somebody 
for  fuch  perfons  as  the  Court  should  decide  were  en<- 
titled  to-  it.  The  question  is,  whether  the  surviving 
Executor,  and  the  Representatives  of  the  deceased 
Executor,  are  not  chargeable  in  respect  of  the  Arrears  of 
Rent,  amounting  to  1,50a/.  and  Interest,  and  also  with 
compound  Interest  on  the  Balances  in  their  hands,  and 
trie  Costs  of  the  Suit  occasioned  by  their  negligence. 
The  Executors  were  bound  to  exercise  the  same  reason- 
able diligence  in  regard  to  this  Trust  Property,  as  they 
would  use  in  their  own  affairs ;  instead  of  that,  they 
have  been  guilty  of  great  negligence,  by  suffering 
Tenants,  eleven  in  number,  to  be  in  arrear,  and  most 
of  them  several  years,  without  taking  any  legal  steps, 
by  distress  or  otherwise,  to  recover  the  Rent*  which 
probably  might  by  such  means  have  been  obtained, 
since  only  one  of  these  Tenants  was  in  arrear  in  the 
Testator's  lifetime,  and  it  appears  they  paid  their  paro- 
chial taxes.  If  the  Rent  were  recoverable,  they  should 
have  recovered  it ;  if  not  recoverable,  and  legal  pro- 
ceeding* useless,  they  should  have  got  rid  of  the  Tenants* 
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Many  of  them  were  only  Tenants  at  will.  The  Exe- 
cutors offered  no  evidence  to  show  that  the  Rents  were 
not  recoverable,  though  they  might  have  done  so  if 
they  could,  before  the  Master.  It  is  no  excuse  that 
they  employed  an  Agent  They  ought  to  have  acted 
themselves.  The  Executors  are  bound  not  only  to  pay 
the  Balances  in  their  hands,  but  also  compound  Interest, 
as  in  Raphael  v.  Boehm  (a).  The  Lord  Chancellor  di- 
rected the  Account  against  these  Executors  to  be  taken 
with  annual  Rests,  which  shows  he  considered  their 
condu&  improper,  and  that  compound  Interest  wa  x> 
be  charged.  In  this  Case,  as  in  Raphael  v.  Boe  m, 
there  was  a  direction  in  the  Will  to  accumulate.  With 
respect  to  Costs,  wherever  an  Executor  is  charged  with 
Interest  on  account  of  a  Breach  of  Trust,  he  pays  the 
Costs  of  the  Suit,  as  laid  down  in  Seers  v.  Hind(b),  and 
approved  in  Piety  v.  Stace(c)f  These  Executors  ought 
therefore  to  pay  so  much  of  the  Costs  of  this  Suit  as 
were  occasioned  by  their  negligence. 


Tzbbs 
and  others, 

v. 
Carpenter 
and  others* 


Mr.  Hart,  and  Mr.  Roupell,  for  the  Defendant 
Carpenter,  and, 

Mr.  Heald,  for  the  Representatives  of  Collkk* 


The  Executors  are,  at  most,  only  chargeable  with 
negligence:  it  is  not  pretended  that  they  acted  with 
interested  views,  or  that  they  have  derived  any  benefit. 
Under  the  circumstances,  their  conduct  is  excusable. 
They  appointed  Hodgson,  the  Son-in-Law  of  the  Tes- 
tator, to  collect  the  Rents.    They  trusted  to  him,  he 
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being  one  of  the  Cestui*  que  Trust,  and  interested  fa 
the  due  receipt  of  the  Rents.  There  is  no  case  ia 
which  an  Executor  suffering  a  Cestui  que  Trust  to  re- 
ceive the  Testator's  property,  has  been  held  responsible. 
An  Executor,  like  a  Mortgagee,  is  chargeable  only  ia 
respect  of  wilful  default :  No  wilful  default  is  here 
proved.  The  Houses  were  old  ones,  and  it  might  haye 
been  advisable  not  to  proceed  to  extremities  with  the 
Tenants.  With  respect  to  the  Balances  in  these  Exe- 
cutors hands,  it  appears  that  sometimes  they  paid 
during  a  year  more  than  they  had  received,  and  they 
were  justifiable  in  retaining  tbem  "  to  answer  the  exi- 
gencies of  the  Testator's  affairs/7  to  use  the  expression 
of  Lord  Thurlow  in  LittUhales  v.  Ga$coigne(d). 


The  claim  of  compound*  Interest  is  extravagant.  All 
they  are  entitled  to,  at  must,  can  only  be  4  per  cent* 
Interest.  In  no  case  has  compound  Interest  been  given 
except  in  Raphael  v.  Boehm.  In  LaUlehales  v.  Ga»- 
eoyne[e),  the  Executors  had  Balances  in  their  hands  for 
'thirty  years,  but  compound  Interest  was  not  given*  So, 
in  Piety  v.  State  (f),  where  a  gross  breach  of  trust  had 
been  committed,  by  calling  in  Money  on  good  Security, 
and  lending  it  to  the  Executor's  Son,  compound  Interest 
was  not  given.  In  Rocke  v.  Hart(g),  only  5  per  cent, 
maa  given,  though  in  that  case  there  was  contumacy, 
and  a  wilful  breach  of  duty.  Raphael  v.  Boehm  affords 
110  general  Rule.  The  particular  words  of  the  Will 
formed  the  ground  on  which  Lord  Loughborough  made 
the  extraordinary  Decree  in  that  case,  and  of  which 
Lord  Eldan,  in  a  subsequent  stage  of  the  Suit,  ex- 


(<0  3  Bro.  C.  C.  74*       / 
(?)  Ibid. 
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$*essed  his  marked  disapprobation.  That  case  was  not 
fallowed  in  Ashbumham  ▼.  Thompson  (A).  As  to  Costs, 
tjmfre  is  no  pretence  that  these  Executors  should  pay 
any  Costs,  except  what  relates  to  the  inquiries  as  to 
theii*  imputed  misconduct.  Even  m  Raphael  v.  Boehm, 
the  Executors  had  their  Costs,  except  as  to  some  of  the 
inquires.  That  appears  from  the  case  when  it  came 
on  in  the  subsequent  stages  (i).  If  Executors  were  al- 
ways made  to  pay  the  Costs  of  the  Suit  where  their 
conduct  had  not  been  strictly  proper,  it  would  be  the 
interest  of  Cestuis  que  Trust  to  find  some  flaw  in  their 
conduct,  and  thus  obtain  Costs  they  themselves  must, 
otherwise,  have  paid. 

The  Representatives  of  Collick  cannot  be  liable  ia 
respect  of  any  transactions  after  his  death. 

The  Pice-Chancellor  [after  particularly  stating  the 
facts  of  the  case]  said,  Three  points  have  been  raised* 
l.  As  to  the  Arrears  of  Rent,  and  Interest  upon  them. 
2«  As  to  the  Balances  and  Interest.    3.  As  to  the  Costs* 

•  With  respect  to  the  Arrears  of  Rent,  the  question  is, 
whether  the  Executors  are  to  be  charged  with  them,  or  a 
part  of  them,  and  with  Inteiest.  The  Management  of 
the  Houses,  which  were  old,  was  left  to  the  Executors, 
and  the  Trust  was  troublesome  and  gratuitous.  The  sur- 
viving Executor,  and  the  Representatives  of  the  deceased 
Executor,  have  not  produced  any  evidence  in  their  ex- 
culpation ;  and  I  am  under  the  necessity  of  deciding,  in 
the  absence  of  all  Evidence  on  behalf  of  the  Executors- 
It  is  possible  there  might  have  been  great  difficulties  in 
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recovering  part  of  the  Rent,  but  is,  therefore,  the  whole! 
amount  of  the  Arrears  to  be  lost  to  the  Estate?  The/ 
impression  on  the  Master's  mind,  as  appears  by  hifi 
Report,  was,  that  by  using  proper  means,  the  whole  /of 
the  Arrears  might  have  been  recovered.  It  cannot' be 
admitted  as  an  excuse  that  they  devolved  the  care 
of  this  Estate  to  another  ;  they  must  answer  f<  r  his 
negligence. 

I  am  anxious  not  to  discourage  persons  from  acting 
as  Executors,  by  throwing  difficulties  in  their  way ;  and 
am  willing  to  make  every  proper  allowance;  but  (  must 
not  forget  the  established  doctrine  of  this  Court.  If 
persons  accept  the  Trust  of  Executors,  they  must  per- 
form it ;  they  must  use  due  diligence ;  and  not  suffer 
Infants  to  be  injured  by  their  negligence. 

There  are  many  cases  in  which  Executors  have  been 
adjudged  responsible  for  gross  negligence,  crassa  negli- 
gentia.  Where  Executors  had  neglected  to  call  in 
Money  lent  by  the  Testator,  upon  Bond,  and  the 
Obligee  became  a  Bankrupt,  the  Master  of  the  Rolls, 
though  inclined  to  favour  the  Executois,  held  them  to 
be  responsible  (A) ;  and  in  a  previous  case  of  Lowson  v. 
Copeland(l),  an  Executor  was  charged  with  a  Debt, 
which  had  not  been  recovered,  in  consequence  of  his 
neglect. 

If,  therefore,  there  be  crassa  negligentia,  and  a  loss 
sustained  by  the  Estate,  it  falls  upon  the  Executors. 
Here,'  for  want  of  evidence,  I  cannot  say  that  all  this 
Hent  could  not  have  been  recovered ;  and  I  am,  re- 
luctantly, obliged  to  assume,  that  no  exculpatory  evi- 

(*)  Powell  r.  Evans,  5  Ves.  S39.      (/)  2  Bro.C.C.  157. 
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*Ifence  could  be  produced,  and,  therefore,  they  must  be 
charged  with  these  Arrears.  Interest  upon  the  Arrears 
was  but  faintly  pressed  for,  and  ought  not  to  be  given. 
Interest  was  asked  for  in  Lowson  v»  Copeland,  but 
refused. 

The  next  question  to  be  considered,  is,  with  respect 
to  the  Balances  in  the  hands  of  the  Executors.  In  1797, 
the  end  of  one  year  after  the  Testator's  death,  they  had 
a  balance  in  their  hands  of  790/.  The  Testator's  Will 
directs,  "  that  after  my  Executors  paying  my  just  debts 
&nd  funeral  expenses,  the  money  arising  from  collect- 
ing my  Rents,  and  after  paying  Lady  Tebbs9  annuity,* 
the  overplus  shall  be  put  out  into  the  4  per  cents,  until, 
after  the  death  of  Lady  Tebbs,  then  such  sum  as  may 
be  found  shall  and  may  be  equally  divided  among,  &c." 
That  sum  therefore  of  790/.  ought,  according  to  the 
directions  of  the  Will,  to  have  been  laid  out  in  the 
4  per  cents,  unless  it  could  be  shown  that  the  exigency  of 
the  Testator's  affairs  required  such  a  Balance  to  be  kept 
in  hand.  The  same  observation  applies  to  the  balances, 
all  of  them  considerable,  received  by  the  Executors  in 
the  subsequent  years,  except  in  the  years  1803,  1806, 
1810,  and  1811.  The  argument  that  it  was  necessary 
to  keep  the  Balance  which  they  had  in  1797,  to  answer 
the  contingencies  of  the  next  year,  would  have  had 
weight,  if  in  fact  it  was  necessary,  and  there  were  press- 
ing demands  which  required  it,  but  the  current  receipts 
were  greatly  more  than  sufficient  to  answer  the  current 
payments,  and  no  evidence  was  adduced  to  show. there 
was  any  necessity  for  keeping  that  Balance  in  their 
hands.  The  same  remark  applies  as  to  the  subsequent 
Balances  in  the  succeeding  years.  Under  these  circum- 
stances it  is  contended,  that  these  Executors  should  not 
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only  be  charged  with  these  Balances,  but  also  with 
compound  Interest,  as  in  Raphael  v.  Boekm ;  except 
that  annual  Rests  are  to  be  made  by  this  Decree!  in* 
stead  of  half-yearly  Rests  as  in  that  case,  it  being  said, 
that  the  Estate  would  have  derived  that  benefit  if  the 
Executors  had,  according  to  the  directions  in  the  Will, 
laid  out  each  yearly  Balance  in  the  4  per  cents.  Jt  is_ 
ji  joint  of  great  importance  to  Executors,  that  the  Rule 
should  be  clearly  ascertained. 

The  Decree  in  Raphael  v.  Boehm  was  made  by  Lord 
Loughborough  in  1798.  There  is  no  Report  of  his  De- 
cision. The  Cause  came  on  afterwards,  before  Lord 
Eldon,  upon  Exceptions  to  the  Master's  Report  (m); 
and  before  Lord  Erskine,  upon  8  Petition  to  re-hear  the 
Decree  of  Lord  Loughborough  (») ;  and  again  before 
Lord  Eldon,  upon  the  Question  of  Costs  (o).  The  De- 
cree was  founded  on  the  very  particular  circumstances 
of  that  case,  £.  30,000  was  given  there,  in  soUdo,  to  be 
Jaid  out.  There  could  not  be  a  more  manifest  violation 
of  the  Executor's  duty ;  he  did  not  lay  out  the  Money 
as  directed,  but  used  it  in  his  Trade,  It  was  a  wilful 
violation  of  the  Will,  which  prohibited  Retainer,  and 
directed  Accumulation,  Lord  Loughborough's  Decree 
was  very  severe,  for  he  directed  the  account  to  be  taken 
from  the  moment  of  the  Testator's  death,  and  Interest 
to  be  charged  upon  all  the  sums  received ;  and  Rests  to 
be  made  half-yearly  upon  the  Balance,  including  inter- 
mediate interest,  so  that  double  compound  Interest  was 
given.  Lord  Eldon  did  not  approve  of  the  Decree,  in 
that  respect ;  and  said,  "  it  was  expressed  in  terms  that 
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ware  fcever  inserted,  and  which  he  hoped  would  neve* 
again  be  found  in  any  Decree"  (p);  but  he  agreed  in 
the  propriety  of  giving  compound  Interest.  When 
the  Case  came  before  Lord  Erskine,  he  said,  "the 
duty  of  this  Executor  does  not  depend  upon  the 
general  rule,  as  it  relates  generally  to  the  adminis- 
tration of  Assets,  but  upon  the  special  rule  prescribed  | 
by  this  particular  Will,  by  which  accumulation  is 
pointed  out;  and  the  Executor  is  told  by  the  Will,  that 
he  is  to  derive  no  advantage  from  the  Trust  (j)."  I 
have  stated  thus  much  as  to  Raphael  v.  Boehm,  because 
it  was  the  only  Case  cited  in  support  of  the  present 
daim  to  compound  Interest.  No  Case  has  been  stated  ( 
previous  to  Raphael  v.  Boehm,  where  compound  Inte- 
rest was  given.  Two  Cases  on  the  subject  have  sub* ' 
aequently  occurred;  one  is,  Domim  v.  Dornt(m{r), 
and  the  other  Aahhurmham  v.  Thompson  (a). 


3©i 

1816. 
* ' 

Tssas 

and  others, 

v. 
Csapxunn 
and  ©then. 


Dornton  v.  Dornton  was  a  Case  arising  in  Bank- 
ruptcy^ The  Will  is  not  noticed  in  the  Report;  but  I 
haxe  consulted  the  Register's  Book,  and  it  appears,  die 
Will  directed  the  Executors,  "  to  collect  and  receive 
the  Rents  and  Profits  arising  from  all  the  abovemeah- 
ttoned  Premises,  (the  Premises  before  mentioned  in  the 
Will),  together  with  all  the  arrears  of  Salary  due  to  me 
from  Government,  and  all  other  my  real  and  personal 
Effect*,  and  dispose  of  the  same,  and  every  part  thereof, 
in  the  most  advantageous  manner  possible,  immediately 
after  my  decease.  And  it  is  my  desire,  that  die  money 
from  die  same  be  vested  in  the  Public  Funds,  in  the 
joint  names  of  the  said  Thomas  Dornford  and  Robert 
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Capper  (the  Executors),  in  Trust,  to  and  for  the  sole  use 
and  benefit  of  my  Nephew  James  William  Dornford, 
the  eldest  Son  of  my  eldest  Brother  Jamts  Dornford, 
of  London;  the  Interest  arising  therefrom  to  be  allowed, 
discretionally,  by  the  above-named  Thomas  Dornford  and 
Robert  Capper,  as  a  provision  to  complete  the  Education 
of  my  Nephew  at  Westminster  School,  and  in  the 
University  of  Oxford,  until  he  Attains  the  age  of  twenty- 
one  years:  And  it  is  my  request,  that  the  Surplus  (if  any 
there  be)  of  such  Interest,  be  vested  also  in  the  Public 
Funds,  with  the  principal  Stock,  in  the  joint  names  of 
Thomas  Dornford  and  Robert  Capper,  as  soon  as  the 
sum  will  purchase  50/.;  and  that  as  soon  as  my  said 
Nephew  shall  attain  the  age  of  twenty-one  years,  that 
the  above-mentioned  principal  Sum,  together  with  all 
the  other  sums  of  money  arising  from  the  accumulated 
Interest,  or  otherwise,  be  laid  out  in  the  most  advan- 
tageous manner,  in  the  county  of  Kent,  &c." 


Upon  this  Will,  the  Master  of  the  Rolls  thought  the 
direction  to  accumulate  was  as  imperative  as  in  Raphael 
v.  Boehm.  The  precise  Order  made  by  the  Master  of 
the  Rolls  does  not  appear  in  the  Report;  but  I  have 
caused  it  to  be  extracted  from  the  Register's  Book : — 
"  It  is  ordered,  that  the  said  Master  do  compute  Inte- 
rest on  the  Balances  which  were  from  time  to  time  in 
the  hands  of  the  Defendant  Thomas  Dornford,  the 
Bankrupt,  from  the  end  of  two  months  after  the  death  of 
the  Testator,  Josiah  Dornford;  to  the  time  of  Bankruptcy, 
such  Interest  to  be  computed  in  manner  following,  that 
is  to  say,  after  the  rate  of  5  /.  per  centum  per  annum f 
on  so  much  thereof  as  is  equal  to  the  Bond  Debts  re- 
ported due  from  the  Testator's  Estate,  and  after  the  rate 
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of  4/.  per  centum  per  annum  on  the  residue  of  such  1816. 

Balances/' 

Tebbs  ' 

Compound  Interest,  it  is  observable,  was  not  directed.  Q    m' 

This    was    the  .first    Case    which    followed   Raphael     Carpenter 
v.  Boehm,  and  the  words  of  the  Will  were  as  strong,  as      and  others, 
rn  that  Case ;  but  not  being'  in  all  the  circumstances,  I 
exactly  the  same.  His  Honor  Aid  not  adopt  universally  ) 
what  was  done  in  Raphael  v.  Boehm.    The  next  Case  ♦ 
was  Ashburnham  v.  Thompson.     It  is  reported  by  Mr.  < 
Vesey,  and  1  have  been  furnished  with  a  MS.  note,  by  one 
of  the  Counsel  (0  in  the  Cause.    There,  the  Executors 
had  kept  a  balance  in  their  hands  for  twenty  years,  and  ' 
had  employed  the  Money  for  their  own  advantage.    It 
was  pressed,  that  compound  Interest  should  be  given  in 
Raphael  v.  Boehm,  and  it  was  urged  in  Argument,  that 
if  the  Executors  had  made  compound  Interest,  and 
only  4  per  cent,  was  charged  them  in  respect  of  the 
Balances  in  their  bands,  they  would  be  benefited  nearly 
as  much  as  the  Cestui  que  Trust;  but  the  Master  of  the 
Rolls  said,  "  I  think  there  is  no  ground  for  computing  J 
Interest  upon  the  Balances  out  of  the  common  way/9  } 
Thus  stand  the  Authorities  since  Raphael  v.  Boehm.       ' 

In  none  of  the  Cases  previous  to  Raphael  v.  Boehm  I 
was  compound  Interest  given.  They  are  very  nu-> 
merous.  In  Adams  v.  Gale  (u),  Lord  Hardwicke  said, 
"  An  Executor  may  make  use.  of  Money  which  is 
perpetually  coming  in  by  Assets  of  the  Testator,  and 
turn  it  to  his  own  advantage;  and  that  it  is  not  improper 
for  an  Executor  to  do  it  upon  his  own  account,  where 
he  is  a  responsible  man,  and  ready  to  answer  Debts  and 

(0  Mr.  Maddock  (u)  2  Atk.  10& 
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lgl6.  Legacies  when  called  upon;"  and  in  a  subsequent 
Case  (x)  he  says,  "  I  will  not  say  bat  if  an  Executor 
had  placed  out  Assets  that  were  specifically  devised,  but 
the  Court  would  oblige  him  to  account  for  the  Interest 
Carpenter  h*  may  h$re  made  of  those  Assets ;  but  there  never 
and  ethers,  was  a  Case  in  this  Court  where  a  Master  was  directed 
to  charge  Interest  upon  an  Executor,  who  makes  use  off 
Assets  come  to  his  hands,  in  the  way  of  Trade."  More 
modern  Cases  have  entirely  overturned  this  extraor- 
dinary doctrine. 

In  Perkins  v.  Baynt6n(y)y  where  an  Administrator 
!  had  kept  Money  five  years  in  his  hands,  and  mixed  it 
with  his  own  Money,  Interest  at  4/.  per  cent,  was 
charged.  In  Newton  v.  Bennet  (s),  the  Executor  had 
kept  Money  a  long  time  in  his  hands,  and  used  it  in  his 
Trade;  and  the  Court  said  he  must  pay  Interest — what 
Interest  does  not  appear  3  but  probably,  the  common 
Interest  given  by  the  Court,  or  the  Reporter  would 
have  noticed  it.  In  Forbes  v.  Ross  (a),  Trustees  under  a 
Will,  directing  them  to  lay  out  Money  which  should 
come  to  their  hands  "  at  the'  best  and  utmost  Inte- 
rest/* were  charged  with  5  L  per  cent.  Interest.  In 
Little/tales  v.  Gascoyne  (4),  an  Executor  was  charged 
with  Interest  on  Balances  which  had  been  long  in  his 
hands,  but  the  Report  does  not  state  what  Interest. 
In  Brown  v.  Southouse(c),  an  Administrator  holding 
Monies  in  his  hands  was  ordered  to  pay  4 1,  per  cent. 
Interest.    In  Franklin  v.  Frith  (d),  an  Executor  keeping 

(*)  Child  v.  Gibson,  2  Att  (a)  2  Bro.  C.  C.  430. 

6<>3-  (*)  3  Bro.  C.  C.  73. 
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'Money  in  his  hands  was  charged  with  Interest  and 
Costs ;  the  Lord  Chancellor  observing,  that  "  he  never 
could  permit  an  Executor  to  keep  400 1.  of  his  Testator's 
Money  dead  in  his  hands ;  and  that  the  keeping  an 
equal  Sum  at  his  Banker's  was  no  proof  that  he  did  not 
make  Interest  of  it  With  respect  to  Costs,  it  must 
depend  on  the  conduct  of  the  Executors ;  if  kept  to 
answer  the  exigencies  of  fcthe  Testator's  affairs,  it  would 
be  an  excuse  for  pot  paying  it  over ;  but  outstanding 
Demands,  even  on  probable  grounds,  are  no  reason  why 
the  Executors  should  not  lay  their  Testator's  Money 
out.  If  they  had  laid  it  out  in  the  3  per  cents,  the 
Court  would  have  affirmed  their  act."  In  Seers  v.  Hind(e), 
Executors  who  had  kept  Monies  in  their  Hands,  were 
charged  with  Interest.  In  Piety  v.  Stuce(f),  the  Will 
directed  the  Executors  to  place  the  Money  in  the 
Public  Funds,  or  upon  Mortgages,  or  other  good  and 
sufficient  Securities;  but  instead  of  doing  that,  they 
kept  the  Money,  and  the  Court  charged  them  with 
5/.  per  cent,  upon  the  balances  in  their  hands,  and 
the  Costs  of  the  Suit.  In  Pocock  v.  Reddington  (g)r 
it  was  determined,  where  an  Executor  had  sold  out 
Stock,  and  dealt  with  the  Money,  the  Cestui*  que  Trust 
had  an  option  to  have  the  Stock  replaced,  or  the  Money 
produced  by  the  Sales,  with  Interest  at  5  /.  per  cent.  The 
last  Authority,  which  I  shall  notice,  is  Roche  v.  Hart  (A), 
in  which  Case  the  Master  of  the  Holls  states  the  result 
of  all  the  Authorities.  The  Will  is  not  stated  in  the 
Report,  but  I  have  consulted  the  Register's  Book,  and 
it  appears,  that  the  Testator,  Edward  Ireland,  by  his 
Will  bequeathed  the  Interest  of  500/.  South  Sea  An- 
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nuities  to  Ann  Sampson  for  Life,  and  after  ber  death  the 
Interest  thereof,  and  the  residue  of  his  Estate,  to  be 
laid  out,  and  the  Interest  to  be  paid  to  and  among  the 
Child  and  Children  of  his  Nephew  John  Roche,  the 
Plaintiff's  Father,  until  twenty-one,  and  then  the  whole 
to  be  paid  to  such  Child  or  Children.  The  Executor, 
instead  of  laying  out  the  balances,  kept  them  in  his 
hands.  Upon  this  Case  the  Master  of  the  Rolls  di- 
rected the  Executor  to  pay  4/.  per  cent.  Interest 
on  the  balance  in  hand  from  the  time  he  received  the 
same ;  observing, "  If  it  is  true,  that  a  direction,  that  an 

i  Executor  shall  pay  Interest  at  4/.  per  cent*  only, 
would  hold  out  a  premium  to  Executors  to  keep  Money 

i  in  their  hands,  all  the  Decisions  directing  Interest  at 
4  /.  per  cent,  only  for  keeping  the  Money  are  wrong. 

J  Yet  a  great  majority  of  the  Cases  are  of  that  descrip- 

ition;  and  even  where  the  Court  holds  it  altogether 
unjustifiable ;  as  in  Perkins  v.  Baynton,  and  Browne 
v.  Southhouse,  before  Lord  Thurlow;  in  both  which 
Cases  the  Executor  was  not  only  held  culpable  for  not 

)  laying  out  the  Money,  but  he  was  supposed  to  have 
derived  advantage  himself." 


from  this  view  of  the  Autho- 


rities,  that  a  distinction  has  been  taken,  as  in  every 
moral  point  of  view  there  ought  to  be,  between  negligence, 
and  corruption^  in  Executors.    A  special  Case  is  neces- 


sary, to  induce  the  Court  to  charge  Executors  with  more 

1  than  4  per  cent,  upon  the  Balances  in  their  bands. 

[The  obligation  on  Executors  to  lay  out  Balances  not 

!  wanted  for  the  exigency  of  the  Testator's  affiurs,  is 

now  better  understood,  since  it  has  been  settled  that  they 

are  indemnified  against  any  loss  in  laying  them  out  in 

the  Fund,  which  the  Court  sanctions,  the  3  per  cento*  If 
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the  Executor  has  Balances  which  he  ought  to  have  laid 
out,  either  in  compliance'  with  the  express  directions 
of  the  Will,  or  from  his  general  Duty,  even  where  the 
Will  is  silent  on  the  subject,  yet  if  there  be  nothing 
more  proved  in  either  case,  the  omission  to  lay  out 
amounts  only  to  a  UaseoF  negligence,  and  not  of  mis- 
feasance. 
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Is  this  then  a  Case  of  Negligence,  or  of  Misfeasance  ?  / 
Have  these  Executors  made  any  use  of  the  Money  to  \ 
their  own  profit  or  advantage  ? 

The  Employment  of  an  Agent,  who  alone  had  pos- 
session of  the  Balances,  though  not  any  ground,  of 
Excuse,  shows,  they  did  not  in  fact  derive  any  benefit 
or  profit  to  themselves,  nor  act  with  that  view.  This, 
therefore,  is  a  Case  of  Negligence,  and  like  Dornford 
v.  Dornford,  Ashburnham  v.  Thompson,  and  Rocke 
v.  Hart,  where,  though  the  Will  directed  the  Money  to 
be  laid  out,  the  Executors  were  charged  only  with 
4./  per  cent.  I  think,  therefore,  no  more  than  the 
usual  Interest  should  he  given.  Considering,  that  the  1 
Trust  was  onerous,  the  Property  difficult  to  manage,  / 
and  the  Agent  employed  was  the  Son-in-law  of  the 
Testator,  named  by  him  as  a  Trustee  for  another  pur- 
pose in  the  Will,  and  a  Cestui  que  Trust  of  his  Property, 
it  would  be  pfessing  these  Executors  beyond  the  Pre- 
cedents cited,  if,  besides  the  arrears  of  Rent,  and  the 
Balances  in  their  hands,  with  Interest,  they  were  to  be 
charged  either  with  5  /. per  cent,  or  compound  Interest. 


The  only  remaining  Question  is  as  to  Costs ;  as  to 
which,  I  have  looked  into,  all  the  Cases,     In  Seers 
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1816.  v.  Hind  (i)y  the  Lord  Chancellor  says,  "When  I  ant 

'        "  obliged  to  give  Interest  against  Executors  as  a  remedy 

Tibbs  for  a  breach  Qf  Trust,  Costs  against  them  must  follow  of 
***  other,>  course."  In  Newton  v.  Bennett  (A),  the  Chancellor 
Carpbntxb  went  no  &*&&*  *hon  not  to  S*ve  *c  Executof  his  Costs, 
and  attars.  Ia  ■&¥*««*  v.  JBoe&m,  as  strong  a  Case  as  could  be, 
for  Costs,  the  Executor  received  his  Costs,  except  as  to 
so  much  of  the  Decree  as  required  the  Master  to  state 
at  what  times  the  several  Sums  came  to  the  hands 
of  the  Defendant,  and  directed  him  to  make  half-yearly 
Rests,  and  of  the  Order  of  die  Court  to  make  good  the 
effect  of  the  Inquiries  to  the  Legatee,  as  to  which, 
the  Chancellor  ordered  that  he  should  neither  pay 
or  receive  Costs.  In  AMumham  v.  Thompson,  the 
Master  if  the  Rolls  does  not  accede  to  the  general  pro- 
position laid  down  in  Seers  v.  Hind,  It  does  not  there* 
fore  follow,  that  in  all  Cases  where  an  Executor  is 
directed  to  pay  Interest,  he  mast  also  pay  Costs.  If  a 
Suit  would  have  been  proper,  and  the  Executor  a 
necessary  Party,  though  the  Executor  had  not  mis* 
conducted  himself,  he  ought  not  to  pay  all  the  Costs 
of  such  Suit,  though  in  the  course  of  the  Suit  it  appears 
he  has  misconducted  himself ;  but  if  the  misconduct  of 
the  Executor  was  the  sole  occasion  of  the  Suit,  he 
ought  then  to  pay  the  Costs.  Apply  this  to  the  present 
Case.  This  Suit  was  necessary  to  determine  what  con* 
struction  was  to  be  given  to  the  Will, — whether  the 
residue  was  to  be  divided  among  the  Nine,  or  among 
die  Six  claimants.  The  Expense,  therefore,  of  so  much 
of  the  Suit,  as  related  to  that  point,  and  the  Costs  of  the 
Appeal,  ought  not  to  be  charged  upon  the  Executors* 

(0  1  Tts.  jun.  2*4<  (*)  l  Bio.  C»C.  362* 
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The  Decree  upon  the  Appeal  has  provided  for  the  ]8lfr 

Colts  of  all  Parties,  except  the  Executors,  and  directed     *        v 
them  to  be  taxed  as  betweeq  Solicitor  and  Client,  and         JEB£5 
paid  out  of  a  Fund  in  Court,  and  the  Costs  have  been  Vm      ' 

paid}  therefore  no  question  could  have  been  reserved  at  1  Carpenter 
to  those  Costs,  but  only  as  to  the  Executor's  own  Costs,  i    and  oflierfc 
and  those  must,  I  think,  Be  allowed  them ;  but  tRe 
Costs  of  the  subsequent  Inquiries  as  to  the  Arrears  of 
Rent,  and  Balances  in  their  hands,  being  solely  occa- 
sioned by  their  breach  of  Trust,  must  fall  upon  them* 


Export*  REW. 

2d  March* 

X H I S  was  a  Petition  in  Bankruptcy.    It  was  objected,      Title  of  a  Pc* 
that  the  Petition  ought  to  have  been  presented  in  the  tition  in  Bank- 
name  of  the  Principal,  who  was  abroad,  instead  of  the  mpty  <*Uw*d 
Agent,  in  this  Country.    The  objection  was  admitted  i0  *  ^^ 
to  be  a  good  one ;  and  Mr.  Leach  and  Mr.  Rose,  to  ^t^jjl 
save  expense,  moved  for  leave  to  change  the  Title  of 
the  Petition.    Sir  Arthur  Pigott,  and  Mr.  Mouniagu, 
objected  to  this,  and  contended  the  Petition  should  be 
dismissed  with  Costs,  and  that  the  proposed  alteration 
was  unprecedented.  They  said,  that  perhaps  this  Agent 
was  not  authorized  by  his   Principal  to  present  this 
Petition.    In  Reply,  it  was  said,  it  was  clearly  a  mere 
mistake,  and  that  the  Title  to  a  Petition  had  often  been 
allowed  to  be  altered;  as,  when  a  Petition  to  supersede 
a  Separate  Commission  by  Joint  Creditors  was  by  mis- 
take intitled  in  the  Joint  Commission,  instead  of  being, 
as  it  ought,  in  the  Separate  Commission. 

Y 
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t«i6.  The  Vice-chancellor: — 

v        '         This  is  an  evident  Mistake  in  the  Title  of  the  Pe* 
Ex  parte       tition-;   and   there  appears  no  sinister  object  in  the 
Rew"  Petition.    Let  the  Party  be  at  liberty  to  amend  the 

Petition,  on  paying  the  Costs  of  the  day,  without  pre- 
judice to  the  other  Party,  showing,  if  he  can,  that  the 
Petition  was  presented  by  this  Ajjent  without  the  au- 
thority of  his  Principal. 


5th  and  7  th 
March. 


MARGRAVINE  of  ANSPACH  v.  NOEL. 


Specific  Per- 


lHIS  was  a  Bill  praying  a  Decree  for  a  Specific 

formance  decreed  Performance   of  an  Agreement    te  purchase  several 

against  a  Pur-  Houses,  and  for  a  Receiver  until  the  residue  of  the 

chaser,  without    Purchase  Money  was  paid.    The  Agreement,  executed 

a  reference  as  to  by  i\ie  Parties,  was  dated  22  August  1811,  and  was  as 

the  Title;  upon  f0jjows ._«  An  Agreement,  &c:  between, &c.  as  follows : 

correspondence—  '^e  8a^  Margravine  for  herself,  her  Executors,  &c.  in 

and  no  objection  consideration  of  the  sum  of  ioo/.  paid  to  her  by  the 

to  the  Title  till  said   Gerard  Noel  Noel  at  the  time   of  signing  and 

too  years  after  executing  thereof,  and  of  the  sum  of  2,300/.  to  be  paid 

Abstract  deli-     as  hereinafter  mentioned,  agreed  to  sell,  assign,  and 

^  convey  unto  the  said  Gerard  Noel  Noel,  his  Executors, 

&c.  all  that  Leasehold  Messuage  or  Dwelling-house, 

&c. ;  and  that  the  said  Gerard  Noel  ffoel  shall  have 

Possession  of  all  and  singular  the  said  Premises  upon 

the  10th  day  of  October  next  ensuing  the  date  of  these 

Presents ;  and  all  Taxes  and  other  Assessments  in  respect 

of  the  said  Premises  shall  be  cleared  up  and  paid  by  the 

said  Elizabeth  Margravine  of  Anspach,  to  that  time; 
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and  the  said  Gerard  Noel  Noel  for  himself,  his  Exe-  1816, 

cutors,  &c.  agrees  to  purchase*  of  the  said  Elizabeth 
Margravine  of  Anspach,  her  Executors,  &c.  all  and 
-singular  the  Premises,  8cc.  at  the  price  aforesaid,  and 
to  pay  the  said  sum  of  2,300/..  to  the  said  Elizabeth  Noel* 

Margravine  of  Anspach,  her  Executors,  Administrators 
or  Assigns,  within  or  at  the  expiration  of  one  year  from 
the  date  hereof,  upon  having  a  good  and  sufficient 
Assignment  and  Conveyance  of  the  said  Premises 
executed  to  him :  And  it  is  agreed,  that  the  seller  shall 
be  at  the  expense  of  making  a  clear  Title  to  the  Pre- 
mises, and  that  the  expense  of  the  assigning  and  con- 
veying the  Premises,  shall  be  borne  by  the  Purchaser* 
In  witness,  &c." 

The  100/4  was  paid  by  the  Defendant  according  to 
the  Agreement,  and  he  was  let  into  Possession  on  the 
10th  October  1811;  but  the  Defendant  did  not  pay 
the  remaining  sum  of  2,300/.  as  agreed. 

On  the  8th  of  November  1811  the  Defendant's  Attor- 
ney applied  for  the  Abstract  of  the  Title,  and  on  the  28th 
it  was  delivered  to  the  Defendant's  Attorneys  and  no 
objection  was  taken  to  the  same,  until  the  28th  January 
1814.  The  Defendant  not  only  entered  into  Possession 
of  the  Premises,  but  also  made  alterations  in  the  same, 
and  let  the  Premises. 

On  the  4th  of  January  1813,  the  Defendant  wrote  to 
his  Solicitor  the  following  Letter,  with  a  view  of  having 
the  same  communicated  to  the  Plaintiff's  Solicitor, 
which  was  accordingly  done : — "  I  have  been  much  vexed 
at  myself  for  the  delay  which  has  happened  about  the 
payment  of  the  Money  for  the  Margravine's  House^and 
Y  2 
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1816.  am  much  gratified  by  the  liberality  and  patience  shown 

' * '  to  me  in  this  business.    The  case  is,  that  I  have  been 

Margravine  retardcd  in  making  Sales  myself,  from  which  source  I 

of  Aftspach  i00kec[  for  my  8Upply#    I  should  have  been  in  a  scrape 

Noex.  fcad  *  8lven  tlic  ^ole  ParP°8ed  at  fir»t,  and  must  have 
prayed  further  time;  but  if  an  immediate  accom- 
modation is  wanted,  I  am  willing  to  give  a  BUI  at 
tht'ee  months.  Upon  the  Purchase  being  concluded, 
the  Margravine  wished  the  House  should  be  let  to  a 
Lady,  a  friend  of  hers ;  I  should  be  happy  to  do  so 
whenever  I  let  it  at  all.  I  fear  these  Houses  cannot  be 
in  so  good  a  state,  as  I  have  neglected  them  altogether, 
having  been  occupied  in  Rutlandshire  as  Sheriff."  The 
Defendant  also,  in  two  other  Letters  to  the  Plaintiff's 
Solicitor,  dated  the  2 8th -January  and  5th  February 
1813,  expressed  his  regret  at  Hot  having  been  able  to 
pay  the  Purchase  Money,  and  promised  to  pay  the 
same  in  a  short  time* 

The  Defendant,  by  his  Answer,  filed  on  the  15th 
March  1815,  admitted  the  foregoing  facts,  but  insisted* 
that  the  Title  to  the  Premises  in  question  had  not  been 
approved  by  his  legal  advisers,  and  that  he  was  not 
bound  to  pay  the  remainder  of  the  Purchase  Money, 
until  a  good  Title  was  made.  He  admitted,  that  he 
had  more  than  once  promised  to  pay  the  Plaintiff  the 
residue  of  the  Purchase  Money,  but  that  he  did  not 
intend  to  waive  his  right  to  have  a  good  Title. 

The  Cause  came  on  to  be  heard  before  His  Honor 
the  V&e-Chancdlor,  but  the  Defendant  did  not  appear  4 
and  on  an  Affidavit  being  produced,  of  Service  on  the 
Defendant  of  a  Subpoena  to  hear  Judgment,  a  Decree 
was  obtained. 
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The  Defendant  being  afterwards  served  with  a  Sub- 
poena to  show  cause  against  the  Decree,  on  the  84th   _, 
J-,  ,  *  ~     *,    .  1  ,      T      *  ^.1  Margravine 

February  1816  a  Motion  was  made  to  the  Lord  Chan- 
cellor, "  To  set  down  the  Cause  again  to  be  heard  p#™ 
before  His  Honor  the  Vice  Chancellor,  next  qfter  the         Noel. 
Causes  already  set  down,  in  order  that  the  Defendant 

When  T)efautn.nt 

might    show  cause    against   the   Decree   pronounced  ,  ^ 

by  His  Honor  the  Fice-Chancellor  in  this  Cause,  upon  at  the  hearing  of 
payment  of  the  Costs  of  the  Defendant's  default  in  not  the  Cause,  and  on 
attending  the  Hearing.;  and  that  in  the  mean  time  all  the  usual  4ffi- 
proceedings  upon  the  said  Deocee  may  be  stayed."   Upon  davit  a  Decree  is 
this  Motion  His  Lordship  Ordered,  "  That  upon  the  ^«»«*  «**  it 
Defendant  paying  unto  the  Plaintiff  the  Costs  of  the  u  tf*erward* 
Defendants  default  in  not  attending  the  Hearing  of  this  ^  the  „ 
Cause,  and  of  this  Application,  to  be  taxed  by  the  again,  the  Court 
Master,  to  whom  this  Cause  stands  referred,  in  case  the  will  direct  a 
Parties  differ  about  the  same,  this  Cause  to  be  set  down  particular  day 
to  be  heard  on  Thursday  next  (a),  to  show  cause  against  on  whie^  **  *■ to 
the  said  Decree,  and  hereof  notice  is  to  be  given  forth-    c  luard* 
with-" 


The  Cause  now  came  on,  in  pursuance  of  this  Order. 
Some  doubt  was  entertained  whether  th*  Plaintiff's  or 
Defendant's  Counsel  were  to  begin ;  but  the  Plaintiff's 
Counsel  consented  to  open  the  Bill,  and  the  Defendant's 
Counsel  stated  the  Answer. 

(a)  It  was  contended,  on  the  Lord  Chancellor  expressed 

the  authority  of  a  passage  his   disapprobation    of    that 

in  Harrison9 s  Chancery,  that  Practice,  as  productive  of  de- 

in  these    Casts    the   Cause  lay  and  injustice,  and  made 

should  be  set  down,  after  the  the  Order  as  stated. 
Causes  already  set  down ;  but 

Y  J 
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1816.  Sir  SL  Romilly,  and  Mr.  Dowdeswell,  for  Plaintiff:— 

v  The  Defendant,   by  keeping  the  Abstract  so  long 

of  A        h      w^out  objecting  to  the  Title,  and  writing  the  Letters 
Vm  he  did,  and  exercising  such  acts  of  ownership  over  the 

Noel.  Premises,  must  be  taken  to  have  approved  of  the  Title, 

and  cannot  now  object  the  want  of  Title.  Unless  an 
acceptance  of  Title  must  be  in  express  terms,  and  can 
never  be  implied,  this  Title  must  be  considered  as  ac- 
cepted. The  Case  of  Fleetwood  v.  Green  ty)  shows 
that  a  Party  may,  by  his  conduct,  waive  objections  to 
the  Title. 

Mr.  Heald,  for  Defendant : — 
This  Decree  is  informal.  It  directs  the  Defendant 
M  to  pay  to  the  Plaintiff  the  sum  of  2,300/.,  being  the 
residue  of  his  Purchase  Money  for  the  Premises  com- 
prised in  the  said  Agreement,  and  upon  such  payment 
it  is  ordered,  that  the  Plaintiff  do  execute  an  Assign- 
ment of  the  said  Premises  to  the  said  Defendant,  or  to 
whom  he  shall  appoint."  This  is  not  the  usual  form  of 
such  Decrees.  The  Conveyance  ought  to  be  made  be- 
fore the  Purchase  Money  is  paid.  It  also  directs  a 
Receiver,  though  no  application  had  been  made  to  pay 
the  Purchase  Money  into  Court,  nor  any  suggestion  of 
Insolvency ;  this,  therefore,  was  not  a  Case  where  a 
Receiver  should  have  been  appointed. 

With  respect  to  the  merits ;  the  Defendant  ought 
not  to  be  considered  as  having  accepted  the  Title.  The 
Letters  cannot  be  construed  as  an  acquiescence.  Taking 
possession,  being  in  pursuance  of  the  Agreement,  can- 
not be  considered  as  a  waiver  of  objections  to  the  Title, 

(*)  15  Yes,  594* 
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In  the  Answer,  which. has  been  partly  .read  by  the 

Plaintiff,  the  Defendant  expressly  swears,  that  when  he 

wrote  the  Letters  he  never  meant  to  wave  his  objections   Margeavihb 

to.  the  Title.    Fleetwood  v.  Green  does  not  apply,  for      of  AnsPach 

there  was  a  clear  acquiescence  in  the  Title,    The  Title         YIovl 

should  be  referred  to  the  Master. 

TheVicE-CHANCELLOR:-^[After  stating  the  Case.]  7th  MarelL 
It  is  admitted  that, the  Defendant,  according  to  the 
terms  of  the  Agreement,  took  Possession  in  October 
1811,  and  that  the  Abstract  of  the  Title  was  delivered 
on  the  28th  of  the  following  month,  and  no  objection 
made  to  it,  until  the  28th  January  1814,  two  years  after. 

In  some  Cases,  taking  Possession  has  been  considered 
as  an  approval  of  the  Title,  but  in  this  Case  it  cannot, 
because  Possession  was  agreed  to  be  given  at  a  fixed 
day. 

The  alterations  of  the  Premises,  and  the  letting  then*, 
were  acts  strongly  indicating  an  approval  of  the  Title. 

The  Letter  of  the  4th  January  1813,  in  which  the 
Defendant  expresses  his  vexation  at  being  obliged  to 
delay  the  payment  of  the  Purchase  Money,  seems 
.founded  on  his  approval  of  the  Title;  for  if  the  Title 
was  objectionable,  he  could  not  accuse  himself  of 
delaying  the  payment  of  the  Purchase  Money;  for 
till  the  Title  was  completed,  the  Plaintiff  was  not 
bound  to  pay  the  Purchase  Money.  In  the  same  Letter 
he  expresses  himself  much  gratified  by  the  "  liberality 
.  and  patience  "  shown  to  him ;  but  if  he  considered  the 
Title  objectionable,  he  would  not  have  thought,  ^he 
Plaintiff  liberal, and  patient,  in  not  insisting  on  the  pay- 

Y4 


Margkatfne 
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1816-  men!   of   Purchase  Money  to    which    she   was  not 

entitled  till  the  objections  to  the  Title  were  removed. 
That  Letter  amounts  to  an  admission  that  the  Title  was 
approved.    There  was  a  correspondence  for  ten  months 

Noel.  on  the  subject  of  this  Purchase,  and  yet  in  none  of  the 
Letters  does  he  intimate  any  objections  to  the  Title ; 
though  it  appears  he  had  a  legal  adviser  from  the 
Bth  November  1811.  It  is  true,  the  Defendant  by  his 
Answer  says,  he  did  not  mean  to  waive  his  objections 
to  the  Title ;  but  if  a  Party  acts  in  a  manner  from 
which  it  may  be  implied  he  does  not  mean  to  object  to 
the  Title,  he  cannot  afterwards,  at  a  distance  of  time, 
when  evidence,  perhaps,  is  lost,  insist  upon  objections 
to  the  Title.  Objections  to  a  Title  should  be  made 
with  due  diligence.  Here  there  are  many  acts  from 
which  an  implied  consent  to  the  Title  might  be  in- 
ferred,— the  correspondence — the  alterations — and  the 
letting  of  the  Premises.  Fleetwood  v.  Green  is  a  strong 
Authority  in  favour  of  the  Plaintiff. 

The  Decree  which  has  been  taken  is  not  in  the  usual 
form,  so  far  as  respects  the  payment  of  the  Purchase 
Money,  and  the  Conveyance.  The  Payment  and  the 
Conveyance  are  two  acts  to  be  done  interchangeably— 
they  are  simultaneous  acts — and  there  should  be  a  di- 
rection as  to  delivering  up  Deeds,  Papers,  fcc. ;  the 
Decree  must  be  altered  in  those  respects,  and  made 
conformable  to  the  usual  form  of  Decrees  in  these  Cases, 
as  to  which,  1  have  spoken  to  the  Registers. 

With  respect  to  the  Direction  as  to  a  Receiver — it  is 
not  usual  in  Cases  of  this  kind ;  and  I  see  no  reason  for 
departing  from  the  ordinary  course.  You  have  given 
the  Defendant  Possession,  and  it  is  oh  the  ground  of 
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that  Possession,  and  of  his  conduct,  that  the  Bill  seeks 
a  Specific  Performance,  without  making  any  farther 
Title;  and  it  would  be  singular,  if  under  these  circum- 
stances he  was  to  be  dispossessed  by  the  appointment 
of  a  Receiver.  The  Plaintiff  having  obtained  a  Decree, 
must  enforce  payment  of  the  remaining  Purchase  Money, 
not  by  means  of  a  Receiver,  but  by  acting  upon  the 
Decree. .  The  Decree  was  right  in  directing  the  De- 
fendant to  pay  the  Costs  of  the  Suit. 

The  Decree  was  in  the  following  form : 

"  This  Court  doth  Declare,  that  the  Agreement  in  the 
Pleadings  mentioned,  bearing  date  the  sand  day  of 
August  1812,  ought  to  be  specifically  performed,  and 
carried  into  execution ;  and  doth  Decree  the  same  ac- 
cordingly :  And  it  is  ordered,  that  it  be  referred  to  the 
said  Master,  Mr.  Cox,  to  compute  Interest  after  the  sate 
of  4  L  per  cmtmm  per  anmum  from  the  2  2d  day  of  August 
1612,  on  the  sum  of  2,300/.  the  residue  of  the  Purchase 
Money  agreed  to  be  paid  by  the. Defendant  for  the  said 
Estate  and  Premises,  and  to  tax  the  Plaintiff  her  Costs 
of  this  Suit :  and  upon  the  Plaintiff  her  executing  and 
delivering  to  the  Defendant  a  proper  Assignment  of  the 
.said  Estate  and  Premises,  (such  Assignment  to  be  settled 
*y  the  Master,  in  case  the  Parties  differ  about  the  same,) 
It  is  ordered,  that  the  Defendant  do  pay  unto  the 
Plaintiff  the  said  sunt  of  3,300/.  together  with  what  the 
Master  shall  certify  to  be  due  for  Interest  thereon,  and 
her  Costs  of  4us  Suit :  And  it  is  ordered,  that  the  Plain- 
tiff do  deliver  upon  Oath,  to  the  Defendant,  or  to  whom 
fee  rfndl  appoint,  all  Deeds  and  Writings  in  her  custody 
and  power  relating  to  the  mid  Estates;  And  any  of  the 
Parties  ate  to  be  at  liberty  40  apply  to  this  Court,  as 
they  shall  be  advised." 


3*7 

1816. 

< „ r 

Margravine 

of  Anspach 

v. 

Noel. 


3i8  CASES  IN. CHANCERY 

1810. 


Ex. parte  GARLAND  and  PRATT,  in  re 
VENABLES. 
8th  March. 

Commissioner*  A  COMMISSION  issued  against  Venabks,  and   he 

June  tower    to  wa§  4^^  a  Bankrupt,  and  the  usual  Notice  of  the 

for  the  choice  of  Adjudication,  and.  of  the  times  appointed  for  the  first. 

Assignees.  second,  and  third  Meeting  of  the  Commissioners,  was 

published  in  the  Gazette. 

On  the  second  Meeting,  20th  March  1816,  the  day 
"  appointed  for  the  choice  of  Assignees,  the  Petitioners 
proved  their  Debts,  the  one,  to  the  amount  of  2,018/. 
11*.  gd.  and  the  other,  for  315/.  9*.;  and  no  other 
Creditor  being  prepared  to  prove,  they  chose  them- 
selves Assignees,  and  the  usual  Memorandum  was 
entered  on  the  Proceedings,  and  they  signed  their  Ac- 
ceptance of  the  Trust. 

John  Reddam,  a  Creditor,  to  the  amount  of  6,569/. 
45.  being  in  London,  but  confined  to  his  bed  by  illness* 
sent  an  Affidavit  to  the  Commissioners,  of  his  Debt, 
made  in  London,  one  of  the  Masters  attending  him  at 
his  House,  for  that  purpose ;  and  also  a  Power  of  At- 
torney to  a  Mr.  Bishop,  to  vote  in  the  choice  of  As- 
signees. The  Commissioners  rejected  the  Affidavit,  it 
being  a  Rule,  that  if  the  Creditor:  is  in  London  he  must 
personally  appear,  and  prove  his  Debt;  but  under  the 
circumstances,  the  Commissioners  refused  to  execute 
an  Assignment  of  the  Bankrupt's  Estate  to  Garland 
and  Pratt;  and  adjourned  the  choice  of  Assignees  to 
the  9th  March. 
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The  Petitioner,  stating  the  foregoing  facts,  which 
were  verified  by  Affidavit,  prayed,  that  the  Petitioners 
might  be  declared  duly  elected  as  Assignees,  and  entitled 
to  have  an  Assignment  to  them,  and  that  the  Commis- 
sioners should  be  ordered  to  execute  the  same. 

Mr.  Rose,  for  the  Petition : — 
The  Act  of  Parliament  (a)  imperatively  directs,  that 
the  choice  of  Assignees  shall  be  made  at  the  second 
Meeting;  and  the  Commissioners  were  not  authorized  to 
adjourn  the  Meeting.  The  Chancellor  has  authority  to 
order  an  Adjournment,  but  the  Commissioners,  without 
his  Directions,  cannot  adjourn. 

From  the  4th,  5th,  6th,  21st,  25th,  jist,  33d,  and 
35th  Sections  in  the  Act,  it  is  clear,  that  the  Legislature 
designed  the  choice  of  Assignees  to  be  at  the  second 
Meeting,  and  that  the  choice  should  not  then  be  ad- 
journed at  the  discretion  of  the  Commissioners.  If 
they  may  adjourn  for  a  Week,  why  not  longer  ?  At  the 
third  Meeting,  an  express  power  is  given  to  the  Com- 
missioners to  adjourn,  and  if  they  were  to  have  the 
power  of  adjourning  at  the  second  Meeting,  the  Act 
would  have  given  them  a  power  to  do  so.  He  cited 
Ex  parte  Simpson  (6),  and  Ex  parte  Rashleigh  (e). 
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Et  parte 
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tit  re 

Veyables. 


Mr.  Mountagu,  contra : — 
It  has  been  the  constant  practice  of  Commissioners 
to  adjourn  the  choice  of  Assignees,  if  they  think  it 
expedient;  and  the  most  mischievous  consequences 
would  ensue  if  it  were  not  so.  The  Cases  cited  do  not 
support  the  Proposition  contended  for.    It  is  true  that 


(a)  5  Oeo.  II.  c.  30. 
(c)  1  Rose  192, 


(b)  iAtk.68. 
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in  Ex  part*  Rashlagh  it  was  held,  that  the  election  of 
Assignees  must  be  made  by  those  Creditors,  however 
few,  who  are  in  a  condition  to  vote.  But  in  that  Case, 
there  was  a  circumstance  not  mentioned  in  the  Report ; 
for  there,  the  Commissioners  determined  not  to  pro- 
ceed to  the  choice  of  Assignees  until  a  Petition  was 
decided,  that  had  been  presented  to  the  Chancellor; 
and  a  Memorandum  of  this  their  determination  ap- 
peared on  the  Proceedings.  Such  a  Resolution  was 
indefensible. 


The  Vtcb-Chancbllor  : — 
It  is  admitted,  that  it  has  long  been  the  practice  of 
Commissioners  to  adjourn  the  choice  of  Assignees  ;  and 
that  no  direct  Case,  or  even  dictum,  can  be  produced  to 
show  the  practice  is  unwarranted  or  disapproved. 
The  Act  does  not  say  they  shall  not  adjourn ;  and  a 
power  to  adjourn  must  be  implied.  If  the  Act  gives. 
no  power  to  adjourn,  I  do  not  see  what  authority  the 
Chancellor  has  to  direct  an  adjournment,  but  that  he 
has  often  done  so,  on  Petition,  is  admitted.  The  - 
reason  why  a  power  was  so  expressly  given  to  adjourn 
the  last  Examination,  was,  from  the  severe  penal  Con- 
sequences attending  the  non- surrender  of  the  Bankrupt. 
When  there  is  a  necessity  for  an  adjournment,  it  is 
proper.  All  Courts  have  power  to  adjourn.  The  Quar- 
ter Sessions  must  be  held  on  a  fixed  day,  but  it  may  be, 
and  constantly  is,  adjourned.  It  is  so  obviously  con- 
venient that  Commissioners  should  have  a  power  of 
.adjourning,  and  it  has  so  long  been  the  practice,  that 
I  am  clearly  of  Opinion  these  Commissioners  had  power 
to  adjourn. 


Mr.  Mountagu  asked  for  Costs. 
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Mr.  Rose  .•— 
The  Petition  was  not  served  on  Reddam;  his  appear- 
ance upon  it,  therefore,  is  voluntary,  and  he  ought  to 
pay  his  own  Costs. 

The  Vice  Chancellor  : — 
I  think  his  not  being  served  makes  no  difference, 
for  if  he  had  not  appeared,  the  Court  would  have  di- 
rected the  Petition  to  stand  over  till  he  was  served.  I 
must  therefore  consider  the  question  of  Costs  as  if  he 
Wd  been  served,— and  as  this  is  a  novel  attempt,  con- 
trary to  a  long  established  practice,  I  think  the  Petition 
must  be  dismissed  with  Costs  (c). 


5*i 
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in  re 
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(c)  In  the  ist  Vol.  of  Mr. 
Christian's  Bankrupt  Law,  p. 
252,  he  says, "  The  following 
Case  occurred  before  our  List. 
The  Bankrupt  having  no  pro- 
perty, no  one  would  act  as 
Assiguee ;  and  having  adjourn- 
erf  the  choice  once  or  twice, 
without  effect,  we  certified  the 


fact  to  the  Chancellor,  and 
recommended  that  he  would 
make  an  Order  to  supersede 
the  Commission,  if  the  Pe- 
titioning Creditor  would  not 
accept  the  office  of  Assignee. 
Lord  Eldon  made  the  Order, 
and  the  Petitioning  Creditor 
became  the  Assignee.9 


ATTORNEY  OENERAL  v.  WADDINGTON. 

15th  March; 

MR.  Newiand  moved,  that  a  Guardian  might  be  ap-  Guardian  Ap- 
pointed for  the  Defendant  to  put  in  his  Examination,  and  pointed/or  a  De- 
mentioned  Pryce  v.  Page  (*X  a  Case  furnished  him  by  /«*■*  '•  P*  *» 

his  Examination. 
(a)  Pryce  t.  Page,  28th  Defendant  Page,  who  was  in- 
November  1799.  Motion  that  capable  of  putting  in  his  £xa- 
the  4-day  Order  might  be  dis-  initiation.  NLr.Holkst  appear- 
charged,  and  that  a  Guardian  ed  for  the  Plaintiff,  and  did 
might  be  appointed  for  the     not  oppose  the  Motion,  upon 
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181(5.  Mr.  Walker,  the  Register,  where  such  an  Order  had 

1        w  been  made.  % 

The  Vice-chancellor,  on  the  Authority  of  that  Case, 
granted  the  Motion. 

the  Terms  of  William  Bell  the  the  16th  December  following, 

elder,   and    William  Bell  the  the    Defendant    moved     the 

younger,  being  appointed  the  Court,  that  so  much  of  the 

Guardians,  when  it  was  or-  above  Order,  as  directed  the 

deretl,  that  the  4-day  Order  Bells  to  be  appointed  Guar- 

should  be  discharged,  and  that  dians,    might  be  discharged, 

William  Bell  the  elder,   and  which  was  ordered;    and  it 

William    Bell   the    younger,  was  ordered,  that  the  Defen* 

should  be  appointed  Guardians  dant's  Clerk  in  Court  should 

for  the  above  purpose.    On  put  in  his  Examination* 


20th  Marck  N0EL  and  others,  v.  WARD,  BLUNT,  Mid  another* 
Scmbler—Bill  THE  Bill  in  this  Case  stated  that,  Ferdinand  Askew, 
P  hZl  *r  ^  by  his  WiU>  dalecl  22d  October  1782,  gave  certain 
uUZ^tJT  Lindi  to  his  Wife'  Mary  Askew,  for  Life,  without 
Remainder-man  impeachment  of  Waste;  remainder  to  his  Daughter 
for  inspection  of  Mary  Blunt,  for  Life,  with  remainder  tq  the  use  of  all  and 
Title  Deeds,  in  every  the  Child  and  Children  of  his  Son-in-law  Henry 
the  hands  of  Te-  Blunt,  and  the  said  Mary  Blunt,  as  should  be  living 
**p/°r  L^4.  at  the  time  of  the  decease  of  the  Survivor  of  them  the 
too  much  over-  **"*  Testator's  Wife  and  Daughter,  and  to  their  Heirs 
ruled.  and  Assigns,  as  Tenants  in  common. 

Mary  Askew  the  Widow  died  in  1784,  and  Henry 
Blunt  also  died,  leaving  Mary  Blunt  surviving;  and 
also  Sir  Ch.  Blunt,  Bart,  who  was  the  only  surviving 
child  of  Henry  and  Mary  Blunt,  and  who  was  stated 
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to  be  in  foreign  parts,  out  of  the.  jurisdiction  of  the,  18 16. 

Court ;  *  and  seised,  to  him  and  his  Heirs,  of  a  contingent  v        ' 

Remainder  in  Fee  or  in  Tail,  of  the  Lands  expectant  *No*L  *nd 
upon  the  death  of  his  Mother  Mary  Blunt.  * 

Sir  C.  Blunt,  in  November  1802,  gave  the  Plaintiffs  Wa*d*  ®j**T 
his  Bond  for  Monies  advanced ;  and,  upon  further  ad- 
vancements, did,  by  Indenture,  dated  the  30th  of  De- 
cember 1802,  convey  to  a  Trustee,  his  Reversion  or 
Remainder  in  Fee  Simple,  expectant  on  the  decease  of 
his  Mother,  in  the  event  of  his  surviving  her,  upon 
Trust,  that  if  the  Money  due  to  the  Plaintiffs,  or  after- 
wards advanced,  was,  upon  the  Request  of  the  Plaintiffs 
paid  with  Interest,  then  the  Trustee  was  to  re-convey  to 
Sir  C.  Blunt ;  but  if  not  paid  upon  such  Request,  then 
that  the  Trustee  should,  by  public  Auction,  or  private 
Contract,  sell  the  Estate,  and  pay  the  Expenses,  and 
what  was  due  to  the  Plaintiffs,  and  the  Residue  to  Sir 
Ch.  Blunt. 

The  Bill  charged,  that  Sir  C.  Blunt,  before  he  left 
England,  had  been  requested  to  pay  the  Debt  due  to 
the  Plaintiffs,  and  on  his  omitting,  to  pay  them,  they 
had  requested  the  Trustee  to  sell  the  Estate,  but  that 
Defendant,  Mary  Blunt,  the  Mother,  confederated  with 
the  Defendant  Ward,  (who  urged,  as  the  fact  was,  that 
no  Sale  of  the  Estates  could  be  made,  without  a  pro- 
duction of  the  Title  Deeds)  and  that  Mary  Blunt  had 
refused  to  produce,  or  allow  the  Plaintiffs  to  inspect,  the 
Title  Deeds;  and  on  that  account,  the  Plaintiffs  were 
unable  to  proceed  in  a  Sale  4>f  the  contingent  Rever- 
sionary Interest  of  Sir  C.  Blunt. 

The  Bill  prayed,  an  Account  of  what  was  due  to 
the  Plaintiffs;  and  that  Ward,  the  Trustee,  might  be 
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1815.         decreed  to  sell  the  Reversionary  Interest,  and  pay  the 

1        *       '     Plaintiffs  ;  and  that  the  Defendant  Mary  Blunt  might 

MoxLand      ^  j^eed  to  produce  all  and  every  the  Deed  and 

0  fri>         Deeds,  Writing  or  Writings,  Evidence  or  Evidences, 

Wabd  Blunt   Muniment  or  Muniments,  relating  to  the  Estate,   then 

and  another,     hi  her  custody,  or  in  the  custody  or  power  of  others, 

on  her  behalf;  and  that  she  might  be  directed  .to  leave 

the  same  in  the  hands  of  the  Clerk  in  Court,  for  the 

usual  purposes* 

The  Bill  was  afterwards  amended. 

The  Defendant  Mary  Blunt  answered  the  original 
Bill ;  and  also  put  in  an  Answer  to  the  Amended  Bill, 
but  thereby  insisted,  that  she  was  not  bound,  and  ought 
not  to  be  compelled,  to  produce  or  allow  the  Plaintiffs 
to  inspect  the  Tide  Deeds,  &c.  or  to  leave  them  with 
the  Clerk  in  Court,  or  set  forth  a  Schedule  of  them. 
Exceptions  were  taken  to  that  part  of  her  Answer  in 
which  she  refused  to  set  forth  a  Schedule  of  the  Deeds, 
and  they  were  allowed  by  the  Master.  The  Defendant 
Mury  Blunt  thereupon  put  in  the  following  Plea,  and 
further  Answer.  "  The  Defendant,  &c.  To  so  much  or 
such  part  of  the  said  Amended  Bill,  as  require  her,  this 
Defendant,  to  set  forth  a  List  or  Schedule  of  all  and  every 
the  Title  Deeds  and  Writings,  now  in  her  custody  or 
power,  or  in  the  custody  or  power  of  any  other  Per- 
son, for  her  use,  relating  to,  or  in  any  manner  apper- 
taining to,  the  Estates  and  Premises  in  the  said  Amended 
BiU  mentioned  ;  and  to  set  forth  a  full,  true,  and  par- 
ticular List  or  Schedule,  of  all  and  every  the  Deed  or 
Deeds,  Writing  or  Writings,  Evidence  or  Evidences, 
or  Muniments,  relating  to  or  in  any  wise  concerning 
the  said  Estates  and  Premises  in  her  custody,  power, 
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or  possession,  or  in  the  custody,  power  or  possession,  1816. 

of  any  other  person  or  persons  on  her  behalf,  and  to  ' 

deliver  the  same  unto  her  Clerk  in  Court,  for  the  usual       NoEL  "^ 
purposes ;  and  also  to  so  much  and  such  part  of  the  ' 

said  Amended  Bill,  as  prays,  that  this  Defendant  may  wARD  Blunt 
be  decreed  to  produce  all  and  every  the  Deed  or  Deeds,  and  another. 
Writing*  or  Writings,  Evidence  or  Evidences,  Muni- 
ment or  Muniments,  relating  to  or  in  anywise  concern- 
ing the  said  Estates  and  Premises,  which  are  now  in 
her  custody,  possession  or  power,  or  in  the  custody 
possession  or  power  of  any  other  Person  or  Persons  on 
her  behalf;  and  that  this  Defendant  may  be  directed 
to  leave  the  same  in  the  hands  of  her  Clerk  in  Court, 
for  the  usual  purposes ;  this  Defendant  doth  plead  in 
Bar,  That  Ferdinand  Askew,  the  Testator  in  the  said 
Amended  Bill  named,  duly  made  his  last  Will,  dated 
22d  October  1782,  and  which  was  duly  executed  and 
attested  in  such  manner  as  is  by  Law  required  for  the 
passing  of  real  Estates;  whereby,  amongst  other  things, 
he  gave  and  devised  unto  and  to  the  use  of  Mary 
Askew,  his  Wife,  and  her  Assigns,  for  and  during  the 
term  of  her  natural  Life,  without  Impeachment  of  or 
for  any  manner  of  Waste,  all  and  singular  his  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Premises, 
not  therein  before  devised  to  his  the  said  Testator's 
Grandson,  with  their  and  every  of  their  Rights,  Mem- 
bers, Privileges  and  Appurtenances ;  and  from  and  after 
the  Decease  of  Mary  Askew,  his  said  Wife,  he  gave 
and  devised  the  same  Lands,  Tenements  and  Premises, 
with  their  and  every  of  their  Rights,  Members,  Privi- 
leges and  Appurtenances,  unto  and  to  the  use  of  his 
Daughter,  this  Defendant,  and  her  Assigns,  for  and  during 
the  term  of  her  natural  Life ;  and  from  and  after  the  de- 
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1816.  cease  of  the  survivor  of  them,  the  said  Mary  Askew, 

'  w  "'  and  this'  Defendant,  the  said  Testator  gave  and  devised 
Noel  and  ajj  anj  singular  the  same  Messuages,  Lands, Tenements, 
o  ers,  Hereditaments  and  Premises,  with  their  and  every  of 
Ward  Bluwt  t'le'r  ^g^ts,  Members,  Privileges  and  Appurtenances, 
and  another,  and  all  his  Estate,  Right,  Title  and  Interest,  of,  in,  and 
to  every  part  thereof,  unto  and  to  the  use  of  all  and 
every  the  Child  and  Children  of  his  Son-in-law  Henry 
Blunt,  Esq.  and  the  said  Testator's  Daughter,  this  De- 
fendant, as  should  be  living  at  the  time  of  the  decease 
of  the  survivor  of  them,  the  said  Testator's  said  Wife 
and  Daughter,  and  to  their  Heirs  and  Assigns,  as  Te- 
nants in  common,  and  not  as  joint  Tenants.  And  the 
said  Testator,  by  his  said  Will,  also  declared  that  if  no 
such-  Child  or  Children  of  this  Defendant  should  be 
living  at  the  Death  of  the  Survivor  of  them,  the  said 
Mary  Askew,  and  this  Defendant,  that  then  and  in 
such  case  the  said  Testator  gave  and  devised  all  and 
singular  the  same  Messuages,  Lands,  Tenements,  Here- 
ditaments and  Premises,  with  its  Rights,  Members, 
Privileges  and  Appurtenances,  and  all  his  the  said  Tes- 
tator's Right,  Title  and  Interest,  of,  in,  and  to  the  same, 
unto  and  to  the  use  of  his  own  right  Heirs  for  ever,  as 
in  and  by  the  said  Will,  reference  being  thereunto  had 
when  produced,  will  appear. 

4 

*\  And,  for  further  Plea,  the  said  Defendant  saith,  that 
the  said  Mary  Askew,  the  Wife  of  the  said  Testator, 
hath  long  since  departed  this  life;  and  that  Sir  Charles 
Burrell  Blunt,  Knt.  one  other  of  the  Defendants  to  the 
said  Amended  Bill  of  Complaint,  is  the  only  surviving 
Child  of  the  said  Henry  Blunt,  and  her  the  said  De- 
fendant, and  that  she  the  said  Defendant  is  the  only 
Daughter  and  Heiress-at-law  of  the  said  Testator. 


* 


CASES  IN  CHANCERY. 

"  And,  for  farther  plea,  saith,  she  is  advised,  and  be- 
lieves, that  under  and  by  virtue  of  the  said  Will  of  the     ~    *      ^      $ 
said  Testator,  the  said  Defendant,  Sir  Charles  Burrell 
Blunt,  is  not  possessed  of  or  entitled  to  any  such  Estate, 
or  Interest  in  the  Estates  and  Premises  in  the  said  Ward,  Blunt 
Amended  Bill  of  Complaint  mentioned,   or  any  part     and  another. 
thereof,  as  entitles  him,  or  the  said  Complainants,  or 
any  or  either  of  them,  or  any  other  person  or  persons,  ^ 

claiming  by  or  under  him,  to  any  such  discovery  or  relief  | 

respecting  the  said  several  matters  as  is  prayed  and  < 

sought  after  in  and  hy  the  said  Amended  Bill  of  Com- 
plaint. All  which  matters  and  things  she  the  said 
Defendant  doth  aver  to  be  true,  and  is  ready  to  prove 
as  the  said  Court  shall  award ;  and  therefore  she  doth  * 

plead  the  same  to  so  much  and  such  parts  of  the  said 
Amended  Bill  of  Complaint  as  aforesaid ;  and  she  prays 
the  Judgment  of  the  Court,  whether  she  shall  be  com- 
pelled to  make  any  further  or  other  Answer  to  so  much 
and  such  parts  of  the  said  Amended  Bill  of  Complaint  ' 
as  are  therein  and  thereby  pleaded  unto  as  aforesaid  : 
And  Defendant,  not  waving  her  said  Plea,  but  wholly 
relying  and  insisting  thereon,  and  in  aid  and  support 
thereof,  for  Answer  to  the  residue  of  the  said  Amended 
Bill  of  Complaint  not  thereinbefore  pleaded  unto,  saith, 
she  admits  it  to  be  true  that  Henry  Blunt,  the  late 
Husband  of  her  the  said  Defendant,  hath  some  time 
since  departed  this  life." 

Mr.  WingJUld,  in  support  of  the  Bill: — 

This  Plea  is  bad  in  form,  and  in  substance.  As  to 
form,  the  Plea  introduces  no  new  fact,  except  the  state- 
ment that,  by  the  Will  there  was  an  ultimate  Remainder 
to  the  Defendant  Mary  Blunt,  a  fact  not  stated  in  the 
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1816.  Bill :  but  that  additional  fact  is  immaterial  to  the  merits 

,       of  the  Case.    If  right  on  the  merits,  this  Defendant 

others  should  have  demurred.     Another  objection  is,  that  the 

v.  Plea  does  not  cover  enough.    If  good  at  all,  it  was 

Ward,  Blunt,  good  to  the  whole  of  the  Bill,  and  should  have  been  so 

and  another .     pleaded;  but  this  Defendant  has  answered  part,  and 

thereby  rendered  her  Plea  invalid.     Blacket  v.  Lang- 

lands  {a)  is  an  authority  on  this  point 

With  respect  to  the  merits  of  the  case,  it  is  deducible 
from  several  authorities,  that  the  Plaintiffs  are  entitled 
to  inspect  the  Title  Deeds  in  the  hands  of  the  De- 
fendant Mary  Blunt.  Smith  v.  Cook(b).  Reeves  v. 
Reeves  (c).  Ivey  v.  Ivey  (rf).  Lempster  v.  Lord  Pom- 
fret  (e).  I  have  found  no  Case  where  Purchasers  from 
a  contingent  Remainder  Man  have  applied  for  a  sight 
of  Deeds  as  prayed  in  this  case,  but  on  principle  there 
seems  no  difference  between  a  vested  or  a  contingent 
Remainder  Man. 

Sir  A.  Pigott,  and  Mr.  Combe,  in  support  of  Plea:-— 
The  Master,  with  submission  to  him,  ought  not  to 
have  allowed  the  exception  to  the  Answer,  but  having 
allowed  it,  this  Plea  has  been  resorted  to.  A  Demurrer 
would  not  do,  because  it  was  necessary  to  bring  forward 
the  fact,  not  stated  in  the  Bill,  that  under  the  Will  the 
Defendant  Mary  Blunt,  as  Heir  at  Law  of  the  Testator, 
has  the  Inheritance  vested  in.  her  until  the  Contin- 
gency happens,  and  would  be  entitled  to  the  Estate  in 
case  her  Son  died  before  her,  and  consequently  as  there 

(a)  4  Gwill.  136S.  (d)  1  Atk*  429. 

(*)  3  Atk.  381.  (e)  Amb.  154. 

(c)  2  Mod:  128. 
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ore  no  Trustees  to  support  the  contingent  Remainder,  ^     IS\6* 
she  might  bar  it.    There  is  no  Case  where  a  Tenant  for 

Life,  so  circumstanced,   has,  on  the  Bill  of  the  Pur-  otkers 

chasers  from  a  contingent  Remainder  Man,  been  com-  v% 

pelled  to  suffer  an  inspection  of  Title  Deeds.     The  Ward,  Blunt, 

consequences  of  thus  permitting  strangers  to  inspect  the  and  another. 
Title  Deeds  of  Parties  would  be  alarming. 

The  Vice-Chancellor  : — 
I  do  not  feel  any  doubt  upon  either  of  these  ques- 
tions.    One  regards  the  Substance,  the  other,  the  Form 
of  the  Plea. 

With  respect  to  the  Substance  of  the  Plea,  the  Bill 
does  not  ask  merely  that  the  Deeds  may  be  taken  care 
of,  but  that  they  may  be  inspected  by  the  Plaintiffs,  for 
the  purpose  of  enabling  them  to  sell  this  contingent' 
Interest.  One  Tenant  for  Life  is  in  existence,  and  it  is 
uncertain  whether  her  Son  will  survive  her,  so  that  the 
Remainder  is  clearly  contingent;  and  if  she  survives, 
she  would,  as  Heir  at  Law,  take  the  Estate ;  and  till 
the  contingency  is  decided  she  has  the  Inheritance  in 
her;  so  that  this  application  is  not  against  a  mere 
Tenant  for  Life,  but  against  a  person  having  a  present, 
and  also  a  contingent,  Estate  of  Inheritance.  No 
authority  has  been  produced,  though  much  search  ap- 
pears to  have  been  made,  where  a  person  having  only  a 
contingent  Remainder  has  been  permitted  to  call  upon 
the  Tenant  for  Life  for  an  inspection  of  Title  Deeds. 
In  all  the  Cases  cited  there  were  vested  Remainders. 
The  Bill  is  filed  by  a  Stranger,  stating  himself  to  be  a 
Purchaser  of  Sir  C.  Blunt'a  contingent  Interest;  Sit 
Cbarks  himself  being  out  of  the  jurisdiction  of  the 
Court,  and  no  party  to  the  Suit.  Permitting  such  a 
Bill  might  lead  to  great  inconvenience. 
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1816.  If  the  Deeds  were  stated  as  likely  to  be  destroyed, 

there  might  be  groutid  for  an  application  to  preserve 

others  t'lem  ;  ^Ut  *'8  ^  see^s  °n^  ^or  an  >nsPect"on>  not 

Vt  alleging  any  apprehension  as  to  the  security  of   the 

Ward,  Blunt,  Deeds.     This  Defendant,  indeed,  could  have  no  object 

and  another,     in  destroying  the  Deeds ;  for  whether  she  takes  under 

the  Will,  or  as  Heir  at  Law,  it  is  equally  necessary  she 

should  preserve  the  Deeds.    The  Will  is  proved,  and 

out  of  her  power.  The  Plaintiffs  know  the  Title  of  Sir  C. 

Blunt,  for  he  derives  it  under  the  Will.    All  they  want 

is  an  inspection  of  the  Deeds,  to  enable  them  to  take 

this  contingent  Interest  to  market. 

If,  therefore,  I  were  to.  decide  the  Case  upon  the 
Merits,  I  should  not  allow  an  inspection  of  these  Deeds ; 
but,  I  think,  the  Form  of  the  Plea  is  fatal  to  it.  I  have 
some  doubt  whether  a  Demurrer  would  not  have  been 
good ;  for  though  the  Bill  does  not  state  that  the  De- 
fendant had  the  ultimate  Inheritance  in  case  her  Son 
died  in  her  Life-time,  yet,  I  think,  it  might  be  presumed 
she  had,  as  she  appears,  by  the  Bill,  to  be  Heir  at 
Law  of  the  Testator,  and  no  Devise  was  stated  in  the 
Bill  which  gave  it  from  her.  But  the  main  difficulty 
x  as  to  Form,  is,  that  the  Defendant  has  chosen  to  answer 

without  any  necessity  for  so  doing.  All  the  original 
Bill  was  answered,  which  was  unnecessary,  if  she  could 
have  pleaded  to  it.  After  the  Bill  was  amended,  if  she 
could  plead  at  all,  she  might  have  pleaded  to  the  whole 
of  it;  but,  instead  of  that,  she  answers  a  part;  re- 
fers to  her  former  Answer  ;  and  refuses  to  answer  the 
rest  of  the  Bill.    The  Plea  is  therefore  bad  (/). 

Plea  over-ruled. 
if)  Vide  Ld,  Redes<L  Tr.  PL  341,  s. 
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1816. 
Ex  parte  JENNINGS  in  re  DAWSON.  ' *— 


21st  March. 

'BY  Articles  of  Agreement,  2d  January  1811,  Dawson,      The  Court,  in 

the  Bankrupt,  agreed  to  purchase  from  .the  Petitioner  Bankruptcy,  will 

Jennings,  the  Lease  of  a  House,  granted  20th  October  decide  il^f  °* 

1702,   for  twenty-one  years,   and  the  Goodwill  of  a  '****&*&— 
t>     •  r  1     1  r  1   v  •       «.    u     Equitable  Mort» 

Business,  for  4,200/.;  the  sum  of  4,000/.  being  to  be  ^      ^^  n 

paid  for  the  Goodwill  of  the  Business,  and  200/.  for  ^^^^  to  the 

the  Lease.     Dawson  also  agreed  to  purchase  the  Stock,  Commissioners; 

Fixtures  and  Effects  on  the  Premises,  for  3,128/.  13*.  3d.  but  when  the 

for  which  an  Acceptance  was  to  be  given  by  Dawson.  Enable  Mort- 

The  4,200/.  it  was  agreed,  should  be  secured  by  the  W  i*  estahlUh- 

Warrant  of  Attorney  of  Dawson,  and  a  Judgment,  and  *  ' *  t  tj  n 

that  the  same,  and  also  any  further  or  other  sum  or  musionerstotakc 

sums,  which  then  was,  or  should  or  might  be  due  and  an  account  of 

owing  to  Jennings  from  Dawson,  should  be  further  what  is  due  upon 

secured  by  a  Mortgage  of  the  Leasehold  Premises  so  **• 

assigned  to  Dawson,  or,  if  Jennings  should  so  choose,      j*  r/9uriaus 

by  a  deposit  with  him  of  such  Lease  and  Assignment,  Interest  is  not 

and  of  any  future  or  renewed  Lease  or  Leases  thereafter  contracted  for, 

to  be  granted  of  the  Premises  j,  and  by  an  Agreement  to  '**  Security  is 

execute  a  Mortgage  of  the  same  Premises  when  re-  n9t  tnva*tdatedt 

quested  by  Jennings,   his  Executors,   Administrators,  ^x^,  rT    • 

or  Assigns.  Interest.  ^^ 

On  the  4th*  May  1811,  Dawson  being  indebted  to 
Jennings  in  the  sum  of  3,188/.  13*.  4d.  and  also  in 
the  further  sum  of  3,421/.  6s.  gd.  for  Goods  sold,  and 
for  Monies  paid  to  his  use,  and  also  for  Interest,  amount- 
ing together  to  6,550/.  Dawson  gave  Jennings  his  Ac- 
ceptance for  1,550  /.;  and  for  the  remaining  sum  of 
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5,000/.  executed  a  Bond,  dated  14  May  1811;  and 
also  executed  a  Warrant  of  Attorney,  and  confessed  a 
Judgment. 

The  Bill  for  1,550/.  was  paid;  the  Bond  remained 
undischarged. 

The  Lease  assigned  to  Dawson  expired  by  effluxion 
of  time,  and  another  Lease  was  granted  to  him  of  the 
same  Premises,  by  the  Matter,  Wardens,  and  Com- 
monalty qf  Freemen  of  the  Art  and  Mystery  of  Cloth- 
workers,  for  twenty«one  years,  from  the  18th  November 
1813,  at  the  Rent  and  with  the  Covenants  contained  in 
die  former  Lease,  and  in  particular,  containing  a  Pro- 
,  viso  that  the  Lease  should  not  be  assigned  without  the 
assent  of  the  Lessors. 


In  August  1815,  Dawson  was  declared  a  Bankrupt. 
The  Petitioner  claiming  to  be  entitled,  under  the  Agree- 
ment of  the  2d  May  1811,  to  have  a  beneficial  Interest 
in  the  renewed  Lease,  as  a  Security  for  what  was  due 
to  him,  and,  with  the  assent  of  the  Lessors,  a  right  to  call 
for  an  Assignment  of  the  same  by  way  of  Mortgage, 
applied  to  the  Assignees  of  Dawson  for  that  purpose, 
who  refused  to  make  such  Assignment. 

The  Petition,  stating  these  Facts,  prayed,  that  on 
the  Petitioner's  obtaining  the  License  or  Consent 
of  the  said  Master,  Wardens  and  Commonalty  of 
the  Clothvorkere  Company,  the  Assignees  of  Wm. 
Dawson  might  be  ordered  forthwith  to  assign  the  Inden- 
ture of  Lease  tt£  the  18th  day  of  November  1813,  to  the 
Petitioner,  or  to  such  person  or  persons  as  he  should 
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appoint ;  and  that  the  Petitioner  might  be  at  liberty  to 
dispose  of  the  beneficial  Interest  in  such  Lease  by  public 
Auction,  and  to  apply  the  Proceeds  thereof  (after  de- 
ducting the  Costs  of  the  Application  and  Sale,  and 
incidental  Expenses  thereto)  in  reduction  of  the  said 
Debt  of  5,000/.  and  Interest;  and  that  the  Petitioner 
might  be  at  liberty  to  prove  the  residue  of  the  said  Debt 
and  Interest  under  the  said  Commission,  and  to  receive 
a  Dividend,  pro  rata,  with  the  other  Creditors  of  the 
said  Bankrupt;  and  that  in  the  mean  time  the  Peti- 
tioner might  be  at  liberty  to  enter  a  Claim  on  the  Pro- 
ceedings under  the  Commission  for  the  said  sum  of 
5,000/.  and  Interest. 
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The  Affidavit  of  the  Petitioner  verified  the  Facts 
stated  in  the  Petition. 

Dawson,  the  Bankrupt,  by  his  Affidavit,  endeavoured 
to  show  that  he  had  been  induced  to  pay  usurious  Inte- 
rest to  Jennings ;  but  his  Affidavit  was  contradicted  by 
Jennings,  and  strong  facts,  stated  to  show  that  no 
usurious  transactions  bad  taken  place. 

Sir  &  Romilly,  and  Mr.  Culltn,  for  the  Petition. 


Mr.  Hart,  and  Mr.  Montagu,  contra: — 
The  prayer  of  this  Petition  is  not  such  as  an  Equi- 
table Mortgagee  can  be  entitled  to.  Where  such  a 
Mortgagee  calls  for  a  Sale  of  the  Estate,  be  cannot  be 
allowed  to  come  in  under  the  Commission  for  the  defi- 
ciency. It  is  prayed,  that  the  Assignees  may  assign  to 
the  Petitioner,  for  the  pnrpoae  of  selling ;  thati*  not  the 
usual  way  of  proceeding  in  these  Cases;  the  Assignees 
sell. 
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The  Affidavit  of  the  Bankrupt  is  very  strong  to  show 
-that  usurious  Interest  has  been  received.  It  is  true,  it  is 
denied  by  the  Petitioner ;  but  the  Court  will  not  be 
satisfied  under  such  circumstances,  but  will  refer  it  to 
the  Commissioners  to  sift  the  transactions.  The  Court, 
in  cases  of  Equitable  Mortgages,  will  act  as  is  done 
under  the  General  Order  of  Lord  Rosslyn(a),  in  cases 
of  Legal  Mortgages ;  it  will  refer  the  matter  to  the 
Commissioners,  to  inquire  whether  the  Petitioner  is  a 
Mortgagee,  and  for  what  consideration,  and  undfti 
what  circumstances.  Equitable  Mortgagees  cannot  be 
in  better  circumstances  than  a  Legal  Mortgagee ;  and 
the  Court,  which  in  Bankruptcy  acts  as  a  Court  of 
Appeal  from  the  Commissioners,  will  not  act  in  these 
cases  as  a  Court  of  primary  determination.  The  Court 
will  not  supersede  the  functions  of  Commissioners,  and 
say,  in  cases  of  Equitable  Mortgages,  they  shall  not 
interfere.  Nothing  is  more  common  than  to  refer  Equit- 
able Mortgages  for  the  consideration  of  the  Commis- 
sioners ;  and  the  Inquiries  being  at  the  instance  of  the 
Equitable  Mortgagee,  all  the  expenses  attending  them 
must  be  borne  by  him,  as  held  in  Ex  parte  Garbet  (b.) 


Here  there  is  great  contradiction  in  the  Affidavits ; 
and  it  is  a  proper  Case  for  oral  Examination  of  the 
Petitioner  before  the  Commissioners;  a  mode  of  exami- 
nation much  more  satisfactory  than  deciding  upon  Affi- 
davits. If  any  doubt  remains  after  Examination  before 
the  Commissioners,  the  Court  will  direct  an  Issue. 

Sir  S.  RomiUy,  in  Reply : — 
The  Affidavits  on  the  part  of  the  Petitioner  remove 


(a)  8  March  1794. 


(b)  *  Rose,  78. 
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every  imputation  of  Usury.  The  Court  will  act  upon  a 
clear  denial  of  Usury,  supported  by  Facts,  where  there 
is  nothing  but  the  Bankrupt's  Affidavit  as  to  the  Usury. 
When  a  party  has  proved  a  Debt,  and  the  Debt  is 
sought  to  be  expunged  on  an  Affidavit  of  the  Bankrupt 
as  to  Usury,  if  the  Usury  fc  positively  denied  by  the 
Creditor,  the  Chancellor  will  act  upon  that  denial,  and 
will  not  direct  an  Inquiry,  or  an  Issue.  In  the  case  of 
Equitable  Mortgages  the  Court  does  not  act  as  a  Court 
of  Appeal,  but  Itself  decides  upon  them;  it  never  di- 
rects an  Inquiry  before  Commissioners,  as  is  done  asto 
Legal  Mortgages,  under  Lord  Ro&slyris  Order.  Before 
that  Order  the  Court  decided  upon  Legal  Mortgages, 
without  a  reference  to  Commissioners,  as  it  now  does 
as  to  Equitable  Mortgages.  If  Usurious  Interest  was 
taken,  yet  as  such  Interest  was  not  contracted  for, 
the  Securities  would  not  be  vitiated  by  subsequently 
taking  usurious  Interest ;  that  was  clearly  laid  down  in 
Ferrall  v.  Shaen  (c),  and  by  the  Authorities  cited  in  the 
Notes  to  that  Case,  [t  is  true  that  an  Equitable  Mort- 
gagee pays  all  the  expenses  attending  his  application 
to  the  Court  for  relief;  and  that  affords  an  additional 
reason  why  there  should  not  be  a  Reference  to  the  Com- 
missioners, for  he  will  have  all  the  expense  to  pay, 
and  it  is  sometimes  enormous,  of  the  Examination  be- 
fore the  Commissioners,  together  with  all  the  expense 
of  an  Appeal,  if  they  should  decide  against  his  claim. 
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The  Vicb-Chancbllob  : — 
The  Difficulties  raised  on  this  Petition,  have  been 
more  as  to  the  Mode  of  proceeding,  than  as  to  the 
Merits.    Where  there  is  an  Equitable  Mortgage,  a  dif- 


(c)  i  Saund  395,  and  notes  by  Serj.  Williams. 
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ferent  mode  of  proceeding  U  adopted  than  is  used  in 
other  Case*.  The  Creditor  applies,  in  the  first  instance, 
to  the  Court,  and  without  having  previously  applied  to 
prove  his  Debt  before  the  Commissioners,  as  is  the 
case  of  all  other  Creditors.  The  Court,  in  deciding 
upon  the  validity  of  the  Equitable  Mortgage,  must,  of 
necessity,  consider  the  validity  of  the  Debt,  and  every 
circumstance  may  be  brought  before  the  Court,  by 
which  the  Debt  may  be  impeached.  The  Court  is  not 
precluded  from  deciding,  until  an  Examination  has 
taken  place  before  the  Commissioners.  Having  all  the 
means  of  deciding  upon  the  validity  of  the  Equitable 
Mortgage,  it  does  not  abdicate  its  authority,  and  send 
the  matter  for  the  Investigation  of  an  inferior  Tribunal. 
It  decides  the  Law,  and  the  Fact,  and  by  doing  so,  in 
the  first  instance,  saves  the  Party  great  expense.  The 
validity  of  an  Equitable  Mortgage  is  never  referred  for 
the  consideration  of  the  Commissioners  ;  the  Court 
decides  unequivocally  upon  that ;  and  having  decided 
that,  it  will,  if  necessary,  refer  it  to  the  Commissioners 
to  ascertain  the  amount  of  what  is  due  upon  such 
Mortgage,  that  being  a  matter  of  account.  If  the 
Court  considers  a  Security  to  be  good,  and  .directs 
Commississioners  to  take  an  account  of  what  is  due 
on  such  Security,  the  Commissioners  caonot  examine 
and  undo  its  decision,  but  have  only  to  consider,  as  a 
matter  of  figures,  what  is  due.  There  might  be  Cases 
where  the  Court,  to  assist  its  decision,  and  satisfy  its 
own  doubts,  would  direct  an  Inquiry,  or  an  Issue; 
that  must  depend  upon  the  circumstances  of  the  Case. 
When,  as  in  the  present  Case,  the  Security  it  said  to 
be  tainted  with  usury,  the  Co*rt  will,  in  the  first  in- 
stance! decide  upon  that. 
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The  Contract  here,  for  an  Equitable  Mortgage,  is 
admitted ;  nor  is  there  any  proof  whatever,  that  when 
it  was  entered  into  it  was  affected  with  usury.  It 
appears  perfectly  valid.  If  usurious  transactions  after- 
wards took  place,  they  will  not  affect  the  previous 
Contract;  that  is  very  clear.  If  a  Bond  be  given,  se- 
curing Money,  with  5/.  per  cent.  Interest,  and  7/.  per 
cent.  is.  afterwards  agreed  to  be  given,  that  is  usurious ; 
but  the  Bond  is  not  invalidated ;  and  the  Obligee  has 
aright  to  the  Money  secured  by  it,  with  5/.  per  cent. 
Interest.  Inquiries  are  asked,  as  to  the  circumstances 
of  the  Contract.  What  Inquiries  are  to  be  made?  Is  it  to 
be  sent  to  the  Commissioners,  to  enable  the  Assignees  to 
take  the  chance  of  some  new  Case  that  may  be  made, 
to  invalidate  a  Contract  which  is  apparently  good  ?  If 
they  had  any  Case  to  make,  they  should  have  brought 
it  before  the  Court,  upon  this  Petition.  The  Court 
having  no  doubt  upon  the  validity  of  the  Contract, 
will  not  send  it  to  the  Commissioners.  It  is  not  mate- 
rial now  to  decide  whether  any  usurious  transaction 
took  place  after  the  Security  was  given.  The  Com- 
missioners will  have  to  consider  that,  on  taking  the 
Account  of  what  is  due  upon  the  Security. 

It  does  not,  however,  appear  to  Me  that  there  was  any 
Usury.  It  has  been  endeavoured  to  show  that  Isinglass 
was  forced  upon  Dawson  at  45.  in  the  Pound,  when  he 
ought  to  have  paid  but  3*.  10  d.;  and  that-the  excess 
of  2  d.  in  the  pound,  which,  on  the  whole  Sale,  amount- 
ed to  200  /.  must  be  considered  as  usurious.  That  de- 
pends upon  what  was  the  market  price  of  the  Isinglass 
at  the  time  it  was  sold.  There,  is  a  printed  document 
of  the  price  of  the  article  at  that  period,  from  whence 
it  appears,  that  the  price  of  Isinglass,  at  the  time  of 
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the  Sale,  was  from  4*.  to  5*.  a  pound;  and  there  is 
the  Affidavit  of  the  Petitioner  to  the  same  effect.  The 
price,  therefore,  on  that  day,  is  ascertained,  not  merely 
by  Affidavit,  but  is  corroborated  by  the  printed  docu- 
ment, which  cannot  err. 

The  Allegations  of  a  Bankrupt,  as  to  Usury,  must 
always  be  received  with  great  caution,  otherwise  great 
mischiefs  might  ensue.  Had  Dawson  remained  solvent, 
he  could  not  have  been  heard. 

The  Assignees  have  brought  forward  no  Evidence, 
except  the  Bankrupt's  Affidavit,  which  is  contradicted, 
and  with  strong  circumstances  of  probability.  If  the 
Commissioners  find,  on  taking  the  Account  of  what  is 
due  on  the  Security  for  the  5,000/.  that  usurious  Inte- 
rest has  been  received,  they  will,  of  course,  not  allow 
it  in  the  Account. 

Petition  granted. 


The  Order  made,  was  as  follows :  "  I  do  declare, 
That  the  Petitioner,  Richard  Jennings,  is  an  Equitable 
Mortgagee  of  the  Premises  demised  by  the  Indenture 
of  Lease,  of  the  18th  day  of  November  1813,  in  respect 
of  the  sum  of  5,000/.  due  to  the  Petitioner,  on  the 
14th  day  of  May  1811;  and  secured  also  by  a  Bond 
of  that  date,  executed  by  the  Bankrupt ;  and  let  the 
Commissioners  take  an  Account  of  the  Principal  and 
Interest  now  remaining  due  on  the  said  sum  of  5,000/. 
And  let  the  said  mortgaged  Premises  be  sold  before 
the  Commissioners,  who,  for  that  purpose,  are  to  cause 
due  Notice  to  be  given,  in  the  London  Gazette,  and  in 
such  other  of  the  public  Papers  as  they' shall  think  fit, 
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when  and  where  the  said  mortgaged  Premises  .are  to 
be  sold  before  them,  or  by  public  Auction,  at  any  other 
Place  or  Places,  if  they  shall  so  think  fit,  and  let  such 
Sale  be  made  accordingly ;  and  let  all  proper  Parties 
join  in  the  Conveyance,  to  the  Purchaser  or  Purchasers, 
as  the  said  Commissioners  shall  direct.  And  let  the 
Monies  to  arise  from  such  Sale  be  applied,  in  the  first 
place,  in  payment  of  the  Expenses  attending  such  Sale ; 
and  then  in  payment  and  satisfaction  of  what  shall  be 
found  due  to  the  Petitioner  for  Principal  and  Interest ; 
and  let  the  Surplus  of  the  said  Monies,  if  any,  be  paid  to 
the  Assignees  of  the  Estate  and  Effects  of  the  Bankrupt, 
But  in  case  the  Monies  to  arise  from  such  Sale  shall 
not  be  sufficient  to  pay  and  satisfy  what  shall  be  so 
found  due  to  the  Petitioner,  let  the  Petitioner  be  ad- 
mitted a  Creditor  under  such  Commission,  for  such 
Deficiency,  and  receive  a  Dividend  or  Dividends 
thereon,  out  of  the  Bankrupt's  Estate  or  Effects,  rate- 
ably  and  in  proportion  with  the  rest  of  the  Creditors 
seeking  Relief  under  the  said  Commission.  And  let 
all  Parties  produce,  before  the  said  Commissioners,  all 
Deeds,  Papers,  and  Writings,  in  their  respective  cus- 
tody or  power,  relating  to  the  Estate  or  Effects  of  the 
Bankrupt,  as  the  Commissioners  shall  direct/' 
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NOEL  and  another,  v.  WARD,  BLUNT,  and  another.     *3*  Mardl' 

THE  object  of  this  Bill,  and  the  nature  of  the  Plea     ExctP*ions>™- 

put  in,  are  stated  ante,  p.  322.  *r  the  c,rcttw- 

r         '  r  °  stances,  allowed 

to  be  taken  nunc  pro  tunc,  to  the  Master's  Report,  of  insufficiency  of 
Answer,  though  after  such  Report,  a  Plea  and  further  Answer  were  put  in 
and  Pka  over-ruled.  ' 
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1810.  On  this  day,  a  Motion  was  made  for  leave  to  file 

v        '     Exceptions!  nunc  pro  tune,  to  the  Master's  Report,  of 
^lu!!fd       the  inefficiency  0f  the  Answer  of  the  Defendant  Mary 
Blunt. 


another, 
v. 


W™>  Blunt'  Sir  J.  Pigott,  and  Mr.  Combe,  for  the  Motion  :— 

[They  first  argued  on  the  Merits  of  the  Case,  as  they 
had  done  in  the  Argument  of  the  Plea.] 

In  this  Case,  the  Defendant,  instead  of  filing  Ex- 
ceptions to  the  Master's  Report,  when  the  Answer 
was  reported  insufficient,  was  advised  to  file  a  Plea ; 
that  Plea  being  over-ruled,  the  only  way  of  object- 
ing to  a  further  Discovery,  is,  by  filing  Exceptions 
to  the  Master's  Report  of  the  insufficiency  of  the 
Answer,  and  thus  be  enabled  to  have  the  Opinion  of 
the  Court,  whether  this  Defendant  was  bound  to  answer 
further  than  she  has  done.  Vallence  v.  Weldon  (a) 
which  has  been  examined  in  the  Register's  Book,  is  a 

(a)  l  Dick ,  290.    The  Case,  Philip  Price  the  best  Purchaser 

as  extracted  from  the  Regis-  at  92,700/.    The  Report  was 

tor's  Book  by  Mr.  Combe,  was  confirmed,  and  Purchaser  let 

thus,  "  Vallence,  and  others,  into  Possession,  and  paid  his 

on  behalf  of  Creditors  of  Earl  Purchase  Money.     The  Pur- 

of  Yarmouth,    Plaintiff,   and  chaser,  having  discovered  Er- 

Thomas  Weldon,  and  others,  rors  in  the  Particular  of  Sale, 

Defendants ;  and  Thomas  Wei-  it  was,  by  Order,  referred  back 

don  and  G.  Lane,  by  Bill  of  to  the  Master,  to  certify  the 

Revivor      and     Supplement,  amount  of  some  out-goings  on 

Plaintiffs,    and    Ann  Ashley,  the    Estate,  and  some  other 

and  others,  Defendants;   Pe-  Matters   therein  stated;   and 

tition  of  Plaintiffs  in  Supple-  what  Allowance  ought  to  be 

mental  Cause,  to  the  Master  of  made  to  the  Purchaser,  in  re* 

the  Rolls,  to  stay  Decree  for  spect  of  such  Errors.  Master's 

Sale  of  Estate.    The  Sale  was  Report,  dated  2d  August  in- 

beforttheMaster,whoreported  stant,  whereby   he    reported* 
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clear  authority  in  support  of  this  Application.  No 
Proceedings  have  taken  place  since  the  Report.  We 
are  willing  to  file  the  Exceptions  immediately,  and  pay 
all  Expenses. 


that,  by  the  Deposition  of  De- 
fendant Bennet,  who  was  ex- 
amined on  behalf  of  the  Peti- 
tioner, and  by  subsequent  Affi- 
davit of  the  Defendant,  he  had 
found  [certain  facts  therein 
stated]  and  no  objection  being 
made  to  such  Evidence  of  the 
Defendant ;  and  it  thereby  ap- 
pearing [&c]  in  respect  where- 
of the  Master  conceived,  that 
an  Allowance  [therein  stated] 
should  be  made  to  the  Pur- 
chaser. And  the  Master  by 
his  Report  stated  sundry  other 
Inquiries  and  Allowances, 
which  he  had  made  in  conse- 
quence thereof,  entirely  upon 
foundation  of  the  Evidence  of 
said  Defendant,  which  is, 
throughout  his  said  Deposition, 
confined  to  information  and 
relief  only,  and  such  Evidence 
as  given  by  the  said  Defendant, 
the  Master  has  particularly 
stated  as  the  foundation  of  all 
.  the  said  Allowances  he  has 
made  to  the  said  Purchaser. 
That  no  opposition  was  made 
before  the  said  Master  to  such 
Evidence  of  the  said  Defen- 
dant being  read;  it  being  ap- 
prehended, on  the  behalf  of  the 
Petitioners,  that  the  particular 
manner  in   which    the    said 


Master  had,  by  his  Report 
stated  the  same,  that  there- 
fore the  Petitioners  would  have 
been  entitled  to  the  judgment 
of  the  Court  upon  such  Evi- 
dence; and  the  Allowances 
made  in  consequence  thereof. 
That  the  said  Report  is  not 
yet  confirmed,  but  the  said 
Purchaser  having  offered  his 
Petition  to  his  Honor,  for  a 
Confirmation  of  the  said  Re- 
port, and  to  have  the  several 
Sums  paid  to  him,  which  are 
allowed  thereby;  and  the  Court 
having  ordered  an  Attendance 
by  all  Parties  concerned  in  the 
matter  of  the  said  Petition; 
the  said  Petitioners,  on  their 
Briefs  being  delivered  to  Coun- 
sel, upon  such  Petition,  were 
advised,  that,  notwithstanding 
the  said  Master  had  by  his 
Report  so  particularly  stated 
the  Evidence  upon  which  he 
has  grounded  the  Allowances 
made  to  the  said  Purchaser, 
yet  in  regard  as  he  has  drawn 
a  conclusion  from  such  Evi- 
dence (slight  as  it  is)  by 
making  Allowances  to  the  said 
Purchaser,  upon  foundation 
thereof,  aud  which  the  said 
Petitioners  are  advised  he 
ought  not  to  have  done,  yet 
Aa 
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Mr.  Wingfield:— 
The  Case  cited  is  contrary  to  the  general  Practice. 
It  is  too  late  to  file  Exceptions  after  having  put  in  a 
Plea,  and  failed.    It  is  of  great  importance  that  the 


Noel 
and  another. 

Ward,  Blunt,  Practice  should  he  strictly  adhered  to. 

and  another. 

that  the  said  Petitioners  are 
not  at  liberty  to  have  the  Judg- 
ment of  the  Court  upon  the 

%  matter  of  such  Evidence  or 

the  Allowances  made  upon 
foundation  thereof;  but  that 
they  are  bound  by  such  Report, 
as  they  ought  to  have  taken 
Exceptions  thereto.  That  the 
said  Petition  of  the  Purchaser 
stood  first  iu  his  Honor's 
Paper  for  this  day,  and  inas- 
much as  the  said  Petitioners, 
and  many  other  of  the  Cre- 
ditors of  the  said  Earl  of 
Yarmouth,  will  be  great  suf- 
ferers if  the  said  Report  is 
conclusive,  and  the  several 
Allowances  made  to  the  said 
Purchaser  confirmed;  in  re- 
gard the  Estate,  or  the  Money 
arising  by  Sale  thereof,  is 
likely  to  prove  insufficient  for 
payment  of  the  said  Earl's 
Debts;  and  therefore  it  was 


prayed,  that  the  Petitioners 
might  be  at  liberty  to  file 
Exceptions  to  the  said  Master's 
said  Report,  or  that  the  Re* 
port  might  be  referred  back 
to  the  faid  Master,  to  review 
the  same ;  and  that  the  said 
Petition  now  depending  before 


his  Honor  might  stand  over ; 
and  all  Directions  prayed  there- 
upon be  postponed  until  after 
the  determination  of  such  Ex- 
ceptions or  Review.  Where- 
upon it  was  ordered,  that  the 
said  Petitioner  should  be  at 
liberty  to  move  the  matter  of 
the  said  Petition  at  the  same 
time  as  the  Petition  of  the 
said  Purchaser  should  come  on 
to  be  heard  before  his  Honor ; 
and  the  Counsel  for  the  Peti- 
tioners now  moving  the  matter 
of  the  said  Petition  accord- 
ingly, in  presence  of  Counsel 
for  the  said  Purchaser.  Upon 
hearing  the  said  Report,  two 
Affidavits,  and  what  was  all- 
leged  by  the  Counsel  for  the 
said  Parties,  his  Honor  doth 
order,  that  it  be  referred  to 
the  said  Master  to  review  his 
said  Report;  and  that  the  Pe- 
titioner be  at  liberty  to  take 
Objections  to  the  said  Report, 
in  order  to  file  Exceptions 
thereto;  and  in  the  mean 
time  it  is  further  ordered,  that 
the  Petition  of  the  Purchaser 
for  confirming  the  said  Report 
do  stand  adjourned  over. 
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He  then  argued  on  the  merits  of  the  Case,  pursuing  1810. 

the  same  line  of  Argument,  he  had  used  in  arguing  the 

t>,  Noel 

PJea.  ,        . 

and  another, 

v' 
The  Vice  Chancellor  reiterated  the  Opinion  he  had  Ward,  Blunt, 

given  on  the  merits  of  the  Case  when  the  Plea  was  and  another, 
argued ;  and  further  observed,  that  the  difficulty  now 
was,  whether,  in  a  Case  where  the  merits  appeared  so 
much  in  favour  of  the  Defendant,  and  a  Plea  had  been 
put  in  by  mistake,  she  was  precluded  by  the  strict  forms 
of  the  Court  from  being  let  in,  to  try,  by  means  of 
Exceptions  to  the  Master's  Report,  whether  she  was 
bound  to  answer  further  than  she  had  done.  He  thought 
it  reasonable,  under  the  circumstances,  that  she  should 
have  that  liberty,  for  otherwise,  irremediable  injury 
might  ensue ;  and  that  Vallence  v.  Weldon,  particularly 
as  explained  by  the  Register's  Book,  was  a  Case  in 
point;  if  not  exactly  in  circumstances,  at  least  in  prin- 
ciple. The  great  difficulty  in  maintaining  the  Excep- 
tions to  the  Master's  Report  would  be,  upon  the  Cases 
in  which  it  has  been  determined,  that  if  a  Defendant 
has  answered  in  part,  he  must  answer  the  whole,  of  the 
Bill ;  but,  that  in  all  those  Cases,  there  was  this  feature 
belonging  to  them — they  were  all  Bills,  on  which,  if 
taken  to  be  true,  the  Plaintiffs  were  entitled  to  relief; 
but  in  this  Case,  a  Case  certainly  of  great  novelty,  and 
worthy  of  grave  argument,  it  appeared  to  him,  the  Plain- 
tiffs were  not  on  the  face  of  their  Bill  entitled  to  relief ; 
and  that  it  might  have  been  demurred  to ;  and  taking 
it  to  be  a  demurrable  Bill,  the  question  would  be,  whether 
having  partly  answered  such  a  Bill,  the  Defendant  was 
bound  to  answer  the  whole.  I  would  by  no  means,  said 
His  Honor,  encourage  Motions  of  this  description,  which 
in  ordinary  Cases  might  lead  to  vexatious  delay ;  and 

A  a  2 
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nothing  but  a  very  strong  Case  would  have  induced  me 
to  grant  the  Motion. 

Motion  granted. 


23d,a7thMarch. 

The  Plaintiff  on 
a  Bill  of  Disco- 
very must  pay  all 
the  expenses  oft  he 
Defendant  occa- 
sioned by  resist* 
ing  Motions 
made  in  the 
Cause  by  the 
Plaintiff. 


NOBLE  v.  GARLAND,  and  others. 

A  BILL  of  Discovery  was  filed,  and  Answers  put  in. 
Considerable  Expense  had  been  incurred  on  several 
Motions,  which  had  been  resisted ;  viz.  a  Motion  to  stay 
Trial-^-a  Motion  for  Commissions  for  the  examination 
of  Witnesses  abroad  (a) — a  Motion  that  Defendants 
might  bring  into  Court  all  Books,  8cc.  mentioned  in 
the  Defendant's  Answer. 

The  Defendants  now  moved,  that  the  Plaintiffs  might 
pay  to  them  the  Costs  of  this  Suit,  to-be  taxed  by  one 
of  the  Masters. 


Mr.  Wingfield  for  the  Motion. 

Mr.  Bell,  contra,  contended  that  the  Defendants 
were  not  entitled,  as  of  course,  to  the  Costs  occasioned 
by  the  resistance  of  the  Motion  to  stay  Trial,  and  on 
the  Motions  for  the  Examination  of  Witnesses  abroad, 
and  to  bring  in  Books  referred  to  in  the  Defendant's 
Answer ;  but  that  the  Court  would  exercise  a  discretion 
as  to  such  Costs.      It  would  be  most  grievous,  if  a 


(a)  See  Noble  ©.Garland; 
Coop.  222  ;  and  the  Obser- 
vations   on     that    Case    in 


Cheminant  v.  De    La  Cour, 
ante,  p.  208. 
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Plaintiff,  in  a  Bill  of  Discovery  was  obliged  to  pay  all 
the  Expenses  of  vexatious  and  unnecessary  Proceedings, 
occasioned  by  the  conduct  of  Defendants  to  such  Bills. 

Mr.  JVingfield,  in  reply  : — 
The  Bill  of  Discovery  was  filed  merely  for  delay ;  n& 
advantage  has  been  derived  to  them  by  the  Discovery. 
Though  they  obtained  Commissions  for  the  Examination 
of  Witnesses  abroad,  they  sent  out  no  Commission ; 
and  after  a  delay  often  months  the  Injunction  was  dis- 
solved. The  Rule  is  general,  that  a  Plaintiff  must  pay 
all  the  Costs  of  a  Bill  of  Discovery. 

The  Vice-Chancellor  : — 
No  authority  is  cited,  as  to  what  is  the  practice  of 
the  Court  on  these  occasions.    Let  the  Motion  stand 
over,  and  Inquiry  be  made  as  to  the  Practice. 

The  Motion  being  mentioned  again  this  day,  Mr.  Bell 
said,  he  had  hot  been  able  to  find  any  Case  in  his 
favour,  though  he  had  inquired  of  the  most  experienced 
Practitioners. 
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27th. 


The  Vice-Chancellor: — 
The  Plaintiffs  then  must  take  their  Motion. 


Motion  granted. 


Aa3 
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Ex  parte  PEAKE  in  re  LIGHTOLLER,  a  Bankrupt. 

5th  k  27th  IN  this  Case,  a  Petition  was  presented  on  the  part  of 
March.         Samuel  Peake,  praying,  That  certain  Premises  might  be 

Vendor  has  a  so^  before  the  Commissioners  named  and  appointed  in 
Lien  on  Estate  the  Commission  awarded  against  Thomas  Lightoller,  a 
sold,  for  his  Bankrupt,  and  that  out  of  the  Purchase  Money  arising 
Purchase  Money,  ty  8UCh  gale,  the  sum  of  2,009  '•  with  Interest  thereon, 
though  he  has       fi/    p€r   cmU  might  fee  pa;d  t0    tfae    petitioner;    and 

f  th  V  d  out  °^  l^e  rcs^ue  Thereof,  that  the  Partnership  Debts 
inpayment  of  the  ^ue  by  t*ie  Petitioner  and  Thomas  Lightoller  might  be 
same,  and  though  paid. 
the  Vendee  be- 
comes Bankrupt.  The  Petition  stated,  that  the  Petitioner  and  Thomas 
One  Partner  may  Lightoller,  the  Bankrupt,  in  the  month  of  May  1814, 
agree  with  re-  agreed  to  enter  into  Co-partnership,  as  Calico-printers, 
tiring  Partner  to  and  to  purchase  certain  Bleaching  Works  and  Premises 
give  him  a  Sum  situate  in  Halliwell,  in  the  County  of  Lancaster,  for  the 
for  the  Concern,  pUrpOSe  0f  carrying  on  the  same  business,  at  the  price 

*ot*g    ney  of  5,050/. ;  that  these  Premises  were  conveyed  jointly 

the   Partnership        7  °       \  .,,*..  . ,        .         ^ 

to  be  insolvent   to  the  Bankrupt  and  the  Petitioner,  in  consideration  of 

provided,  no        the  sum  of  5,050/.,  by  Indentures  of  Lease  and  Re- 

fraad  was  lease,  bearing  date  the  27th  and  28th  of  May  1814  ; 

intended.  and  that  the  Petitioner  and  the  Bankrupt  entered  into 

Possession  of  the  Premises,  and  carried  on  the  business 

as  Co-partners,  until  the  month  of  September  1814, 

when  they  agreed  (o  dissolve;  and  accordingly  dissolved 

their  Co-partnership,  and  the  Petitioner  agreed  to  sell 

to  the  Bankrupt  his  Interest  in  the  Premises. 


The  Petition  then  stated,  that  by  Indentures  of  Lease 
and  Release,  bearing  date  respectively  the  10th  and 
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11th  days  of  October  1814,  made  between  the  Peti-     %     18 16. 
tioner  of  the  first  part,  Thomas  Lightoller  of  the  second 
part,  and  Thomas  Hewit  of  the  third  part,  reciting  the         pEAKE 
Indentures  of  the  27th  and  28th  of  May  then  last,  and  tl)  rc 

that   Samuel  Peake    and   Thomas  Lightoller   became    Lightoller. 
Partners  together  soon  after  the  execution  of  that  In- 
denture, and  carried  on  the  business  at  Halliwell ;  and  " 
that  the  Partnership  was  lately  mutually  dissolved  by 
the  Parties  ;  and  that  Lightoller  had  repaid,  or  secured 
to  be  repaid,  to  Samuel  Peake,  all  the  Money  and  other 
Effects  advanced  by  him  to  the  Co-partnership  Concern. 
And  it  was  agreed,  that  the  Premises  should  be  released 
and  conveyed  as  after  mentioned.     It  was  witnessed, 
that  in  pufsuance  of  this  Agreement,  and  in  order  to 
carry  the  same  into  effect,  and  for  the  consideration  of 
105.  paid  by  Lightoller  to  Peake,  Peake  Granted,  &c. 
unto  Lightoller,  his  Heirs  and  Assigns,  his  undivided 
moiety,  or  equal  half  part  of  and  in  those  Erections, 
Buildings  and  Works,  lately  used  as  Bleach  Works, 
and  the  Closes,  Fields  or  parcels  of  Lands  mentioned 
and  described  in  the  Indentures  of  Lease  and  Release 
of  the  27th  and  28th  of  May  then  last,  with  the  Ap- 
purtenances,  To  Hold  said  undivided  moiety  of  him' 
said  Samuel  Peake  in  the  Premises,  unto  Lightoller,  his 
Heirs  and  Assigns,   to   the  use  and  behoof  of  such 
person  and  persons,  and  for  such  Estate  and  Estates, 
and  in  such  parts,  shares  and  proportions,  manner  and 
form,    as  he,  Lightoller,   by  any  Deed,   or  his  Will, 
should  direct ;  and  for  want  of  such  direction,  to  the  use 
of  Lightoller  and  his  Assigns.     And  in  the  same  Inden- 
ture, Peake  bargains,  &c.  unto  Lightoller,  his  Executors, 
Administrators  and  Assigns,  his  (Peaked)  moiety  or 
half  part  of  and  in  the  Implements  and  Utensils  therein 
before  particularly  mentioned  and  described,  and  com* 
Aa  4 
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prised  in  the  Indenture  of  Release  of  the  28th  of  May 
1814,  To  hold  the  same  to  Lightotter,  his  Executors, 
Administrators  and  Assigns,  absolutely  for  ever. 

The  Petition  then  stated,  That  the  consideration  for 
that  Indenture  was  the  sum  of  2,009/. — That  that  sum 
was  not  paid;  but  that  Lightoller  gave  his  Drafts, 
payable  at  different  dates — That  on  the  first  of  such 
Drafts  becoming  due  on  the  14th  December  1814,  and 
which  was  given  for  the  sum  of  509/.  95.  as  part  of 
the  Purchase  Money,  the  same  was  dishonoured ;  and 
that  the  Petitioner  then  being  alarmed  for  the  safety  of 
his  Money,  and  insisting  on  a  security  for  the  same, 
Lightol/er  agreed,  and  did  deposit  the  Deeds  of  the 
Premises  in  the  hands  of  the  Petitioner,  as  a  Security 
for  the  whole  of  the  Purchase  Money ;  and  directed  him 
to  borrow  money  on  Mortgage  upon  Security  of  the 
Premises,  to  discharge  his  Debt ;  and  which  Deeds,  the 
Petitioner  stated,  had  ever  since  been,  and  were  then,  in 
his  Possession.  The  remainder  of  the  Bills  became 
due,  and  were  dishonoured,  and  returned  to  the  Peti- 
tioner for  non-payment. 

The  Petition  then  stated,  That  besides  the  sum  of 
2,009/.  due  to  the  Petitioner,  a  sum  of  670/.  or  there- 
abouts, was  due  to  the  Creditors  from  the  late  Firm  of 
Peakt  and  Lightoller,  which  was  to  have  been  paid, 
according  to  the  Contract  at  the  Dissolution,  by 
Lightoller,  the  Bankrupt,  alone. 

The  Petition  further  stated,That  on  the  20th  December 
1814,  after  the  Deeds  had  been  deposited  by  Lightoller, 
and  while  they  were  in  th6  hands  of  the  Petitioner,  the 
Bankrupt  entered  into  and  signed  a  Memorandum,  as 
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follows : — u  Memorandum  of  an  Agreement,  made  the  1816. 

2oth  day  of  December  1814,  between  Thomas  Lightotter     y        *        ' 

and  Samuel  Peake  :   It  is  agreed,  that  on  Sale  or  Mort-        E*P*r** 

Peake 
gage  of  the  Print  Works  of  the  Parties,  occupied  by  ' 

them  in  their  late  Co-partnership  Concerns,  the  sum  of    lightoller. 

2,009  /.    owing    to    Samuel  Peake    by  .  said    Thomas 

Lightoller,  shall  be  paid  and  discharged." 

The  Petition  then  stated,  that  in  May  1815 
Lightoller  stopped  payment,  and  in  June  following  be- 
came a  Bankrupt. 

The  Facts  stated  by  the  Petition  were  verified  by  the 
Affidavit  of  Peake. 

The  Assignees  of  the  Bankrupt  Lightoller  opposed 
the  Petition ;  and  various  Affidavits  were  made  on  the 
one  side,  and  on  the  other. 

The  Affidavits  by  Lightoller,  and  other  persons,  in 
effect  were,  that  upon  examining  the  state  of  the 
Account  in  the  months  of  September  and  October  1814, 
the  Estate  of  the  Partnership  was  at  that  time  insolvent 
to  a  very  considerable  amount :  That  if  the  whole  af- 
fairs had  then  been  wound  up,  and  examined  into,  it 
would  have  appeared,  and  did  then  appear,  by  examining 
their  Books,  that  the  Debts  and  Receipts  at  that  period, 
and  allowing  even  the  value  of  these  Premises  to  be 
part  of  the  Partnership  Property  applicable  to  the  pay- 
ment of  the  joint  Debts,  there  still  would  be  a  great 
deficiency  of  Debt  exceeding  Credit,  to  the  amount  of 
about  Seven  or  Eight  Thousand  Pounds,  according  to 
one  valuation  of  the  Property ;  and  certainly  of  several 
Thousand  Pounds ;  and  that,  if  the  Partnership  Accounts 
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1816,  had  been  then  settled,  there  would  have  been  found  to 

* *        '     be  between  Three  or  Four  Thousand  Pounds,  or  between 

Ex  parte        pour  or  Five  Thousand  Pounds  of  surplus  Debt,  which 
eake,         peake  was  jointly  liable  to  pay,  if  the  Affairs  had  been 
Lighto       n     then  wound  up,  and  all  the  Debts  paid,  and  all  the 
Effects  applied  to  the  payment  of  the  joint  Debts. 

With  respect  to  the  Deposit  of  the  Title  Deeds,  the 
Affidavits  applied  to  show,  that  they  were  improperly 
obtained  by  Peake,  out  of  the  hands  of  CromsJiaw,  a 
person  who  was  the  Clerk,  and  had  the  care  of  them, 
and  who  was  instructed  to  retain  them  only  for  the 
purpose  of  their  being  delivered  to  a  person  who  was  to 
raise  Money  on  them ;  it  being  alleged,  that  Peake,  in 
the  absence,  and  behind  the  back,  of  Lightolfer,  pos- 
sessed himself  not  of  all,  but  of  two  of  the  Title  Deeds, 
without  the  authority  of  Lightoller;  and  that  with 
respect  to  the  subsequent  Agreement  of  Lightoller,  he 
made  it  on  account  of  being  pressed  for  the  payment  of 
his  Debt,  and  as  a  conditional  Agreement,  upon  the 
express  Promise,  that  the  Deeds  should  be  delivered  up 
for  the  purpose  of  raising  Money  to  answer  the  neces- 
sities of  LiglUoller,  which  never  were  complied  with, 
the  Deeds  being  afterwards  demanded,  and  not  de- 
livered up. 

Peake,  in  one  of  his  Affidavits,  denied  the  fact  of  the 
Insolvency  of  the  Partnership  at  the  time  of  the  Dis- 
solution ;  and  insisted  that  there  was  enough  of  joint 
Property  to  pay  the  Debts,  as  he  represents  he  under- 
stood them. 

With  respect  to  the  Deposit  of  the  Title  Deeds,  he 
swore  positively,  that  they  were  fairly  deposited  with 
him;  that  it  was  by  the  authority  of  Lightoller  he 
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obtained  them ;  and,  that  though  there  was  an  intention  1816. 

to  raise  Money,  if  it  could  have  been  raised,  by  means      *        v 
of  them,  yet  that  Lightoller  had  expressly,  in  the  pre-  partc 

sence  of  Witnesses,  acknowledged  that  he  had  deposited 
those  Title  Deeds  as  a  Security  for  the  Debt;  and  denied  LjOHToller. 
that  there  was  any  express  Promise  to  deliver  them 
up.  He  stated  further,  that  he  was  always  ready  to 
co-operate  in  any  means  to-  raise  Money  upon  them, 
but  not  in  the  way  represented  by  Lightoller. 

Sir  Samuel  Romilly,  and  Mr.  Heald,  for  Petition : — 
The  claim  of  this  Petitioner  is  clearly  sustainable  on 
three  grounds  : — 1st,  As  a  Vendor  who  has  not  been 
paid  his  Purchase  Money;  2ndly,  As  an  Equitable 
Mortgagee,  by  Delivery  of  Title  Deeds  to  him ;  and 
3dly,  Upon  a  written  Agreement  that  the  Estate  should 
be  a  Security  for  the  Debt. 

Mr,  Leach,  Mr.  Bell,  and  Mr.  Montagu,  contra : — 
The  Agreement  made  with  Peake  for  the  Purchase 
of  the  Estate  on  the  Dissolution  of  the  Partnership  was 
invalid,  and  fraudulent,  because  the  Partnership  was 
at  that  time  insolvent,  and  known  by  Peake  to  be  so ; 
and  if  the  Accounts  had  been  then  wound  up,  it  would 
have  appeared  that  Peake,  instead  of  receiving  any 
thing,  ought  to  have  paid  the  sum  of  3,000/.  as  his 
Share  of  Loss  in  the  Partnership  Concern.  It  was  only 
by  means  of  contracting  new  Debts  in  his  separate 
concern,  that  Lightoller  was  enabled,  after  the  Disso- 
lution of  the  Partnership,  to  pay  the  Partnership  Debts; 
and  it  was  these  disadvantageous  Sales  that  occasioned 
his  Bankruptcy. 

The  doctrine  in  Anderson  v.  Maltby(a)  applies,  which 
(a)  4  Bro.  C.  C.  423,  &  S.  C.  a  Ves.  jun.  244. 
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Case  was  lately  sanctioned  by  the  Lord  Chancellor,  \on 

a  Petition  by  the.  Executors  of  the  late  Sir  Stephen 

Z*P**C       Lushington. 
Peake, 

t  Devaynes  v.  Townshend,  MS.  was  also  mentioned. 

A3  to  delivering  the  Title  Deeds  as  a  Security,  the 
fact  was,  that  they  were  only  given  to  Peake  to  enable 
him  to  raise  Money  on  Mortgage  for  Lightoller,  and 
were  not  therefore  given  by  way  of  Deposit. 

The  Agreement  in  Writing  is  not  binding.  Peake 
having  obtained  the  Deeds  from  Lightoller  on  one  pre- 
tence, and  holding  them  on  another,  and  Lightoller 
wishing  to  raise  Money  on  the  Estate,  he  did  certainly 
tign  the  Agreement,  in  order  to  obtain  the  Deeds,  but 
under  such  circumstances  the  Agreement  cannot  be 
binding. 

Sir  Samuel  Romilly,  in  Reply : — 

It  has  been  stated,  that  further  Inquiries  of  Mr. 
Peake  before  the  Commissioners  would  be  proper,  but 
the  fact  is,  though  it  has  not  been  before  mentioned, 
that  Peake  has  already  been  examined,  at  great  lengthy 
before  the  Commissioners,  and  in  the  presence  of 
Counsel,  who  discovered  no  fraud  in  the  transaction ; 
a  further  Examination  therefore  is  unnecessary.  If  his 
Examination  would  have  shown  any  circumstances  of 
Fraud,  they  would,  after  giving  notice,  have  produced 
it.  No  Fraud  appears  from  Lightoller'*  Affidavit. 
Anderson  v.  Maltby  was  a  Case  of  Fraud,  and  the 
Judgment  proceeded  solely  upon  that.  In  the  Case 
mentioned  of  Sir  Stephen  Lushington,  arising  out  of 
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Boldero's  Bankruptcy,  the  Lord  Chancellor  is  said  to 
have  approved  of  the  Case  of  Anderson  v.  Maltby ;  but, 
if  I  do  not  greatly  misrecollect  that  Case,  in  which  I 
was  Counsel, nothing  was  decided;  the  Chancellor  think- 
ing it  was  a  Case  more  proper  for  a  Bill,  than  a  Petition ; 
and  that  nothing  was  said  there  confirming  Anderson 
v.  Maltby.  In  a  Case  respecting  Mr.  Birch's  House  in 
Bond-street,  not  reported,  Lord  Eldon  expressed  great 
doubt  upon  the  Case  of  Anderson  v.  Maltby.  The  In- 
solvency of  the  Partnership  is  not  proved — there  is 
contradictory  Evidence ;  but  if  it  was  insolvent,  Peake 
did  not  know  it — and  even  if  he  knew  it,  he  might 
withdraw  from  the  Partnership ;  he  could  not  get  rid 
of  his  responsibility  to  the  Creditors ;  but  he  might 
withdraw,  unless  in  doing  so  he  designed  a  Fraud,  as  in 
Anderson  v.  Maltby.  But  here  was  no  contrivance; 
Lightotter  states  no  case  of  Fraud,  nor  expectation  of 
Bankruptcy,  when  Peake  quitted  the  concern.  There 
is  no  necessity  for  a  Bill  in  this  Case,  in  preference  to 
a  Petition.  When  a  Petition  is  before  the  Chancellor, 
he  sometimes  directs  a  Bill,  because  his  Judgment  may 
then  be  reviewed,  which  cannot  be  when  he  decides  upon 
a  Petition;  but  Your  Honor's  decision  on  Petition  is  liable 
to  an  Appeal,  and  therefore  there  is  no  reason  for  a  Bill. 


The  Vice-Chancellor  : — 

[After  stating  the  facts  of  the  Case.] 

The  ground  of  this  Petition  is,  ist.  That  Peake  has 
a  Lien  on  the  Premises,  as  being  the  Vendor  of  them, 
and  not  paid  the  Purchase  Money,  and  has,  in  that  re- 
spect, a  preference  to  be  paid  the  Purchase  Money, 
before  all  the  other  Creditors;  adly.  That  he  is  an 
Equitable  Mortgagee  by  the  Deposit  of  Deeds ;  and 
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3dly.  That  there  was  an  express  Agreement  in  Writing 
by  the  Bankrupt,  in  December  1814,  by  which  he 
agreed  that  the  Premises  should  be  sold,  and  the  2,009  /. 
paid.  ^ 

Affidavits  have  been  filed  on  the  part  of  Peake,  and  on 
behalf  of  the  Assignees  of  Lightoller;  and  if  it  were 
necessary  to  decide  between  the  different  statements, 
I  should  have  thought  it  proper  to  have  adopted  some 
course  for  that  purpose ;  but,  I  think,  sufficient  facts 
are  admitted,  to  enable  me  to  decide  on  the  Question 
of  Lien,  without  putting  the  Parties  to  any  further 
expense. 

It  is  not  disputed  that  Peake  was  in  September  1814 
the  Owner  in  Fee  of  one  Moiety  of  the  Estate  in 
question,  Lightoller  being  the  Owner  of  the  other 
Moiety — That  they  at  that  period  agreed  to  dissolve  the 
Co-partnership — And  I  will  take  it  (though  that  fact  has 
been  disputed),  that  the  two  Partners  were  each  cog- 
nizant at  that  period,  that  the  Effects  of  the  Partnership 
were  greatly  insufficient  to  pay  its  Debts;  and  that 
Lightoller  chose  separately  to  remain,  conducting  the 
Business,  and  to  buy  out  the  retiring  Partner,  there 
being  no  deception — no  misrepresentation — no  conceal- 
ment— no  fraud  on  the  part  of  the  retiring  Partner. 
The  first  question  is,  Is  it  not  competent  to  two  Partners 
to  make  such  a  bargain,  however  advantageous  or  disad- 
vantageous it  may  be  to  either  party  ?  May  not  one  Co- 
partner dissolve  publicly  his  Partnership  with  the  other, 
he  knowing  the  then  state  of  it,  but  having  a  better 
opinion  of  it,  or  choosing,  for  his  own  advantage,  to  give 
a  Sum  of  Money  if  the  other  will  convey  his  Interest  to 
him  i  They  certainly  might  make  such  an  Agreement, 
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no  fraud  being  practised,  or  intended.    Suppose  the  1816. 

Case  of  a  Trade  attended  with  great  risk,  one  Partner     v        v        ' 

despairing,  the  other  confident,  and  willing  to  buy  the  ^arte 

share  of  his  Partner,  and  agreeing  to  give  him  2,000/.  ' 

for  it;  on  what  possible  ground  could  that  contract     Lightoller 

be  invalidated  ?  The  fact  of  the  Contract  is  agreed,  and 

Peake  and  Lightoller  both  concur,  that  on  the  10th 

and  11th  of  October  1814,  a  Deed  was  executed  by 

the  Parties,  by  which  Peake  conveyed  to  Lightoller 

all  his  Moiety  of  the  Estate  in  question   for  2,009/. 

Lightoller  does  not  say  any  advantage  was  taken  of 

him  in  this  transaction,  but  only  says,  that  he  was 

induced  to  enter  into  the  Contract  under  an  expectation 

that  time  would  have  been  given  by  Peake  gradually  to 

pay  the  Money.    Drafts  were  given  for  the  Purchase 

Money,  which  were  not  paid;  nor  has  any  of  the  Money 

been  paid. 

In  the  next  place,  it  is  not  disputed,  that  immediately 
after  the  Dissolution  of  the  Partnership,  Lightoller  se- 
parately and  ostensibly  carried  on  the  concern,  Peake 
never  interfering,  and  held  himself  out  as  the  sole 
Owner  of  the  Property,  obtaining  Credit  with  his  dif- 
ferent Creditors  upon  the  Credit  of  the  Property  belong- 
ing to  him,  separately,  and  as  his  own  Estate. 

It  next  appears,  that  the  Assignees  of  Lightoller9* 
separate  Estate,  he  being  alone  a  Bankrupt,  and  Peake 
-solvent,  claim  this  Property,  which  was  before  joint 
Property,  responsible  to  the  Joint  Creditors,  as  the 
separate  Property  of  Lightoller,  applicable  in  discharge 
of  his  separate  Debts.  None  of  the  quondam  joint 
Creditors  appear,  at  present,  at  least,  to  oppose  this,  but 
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1816.  the  opposition  given  to  it,  is  on  the  part  of  the  separate 

*        v  Creditors  of  Lightolkr. 

Em  parte 

eake,  ,p^e  gKt  question  is,  Whether,  upon  these  admitted 

Lightoller.  Facts,  there  is,  as  between  Vendor  and  Vendee,  any 
thing  to  prevent  the  Vendor  claiming  a  Lien  upon 
the  Estate  ?  A  great  variety  of  Cases,  from  Chapman 
v.  Tanner  (6),  and  Nairn  v.  Prows*  (c),  to  Mackreth 
v.  Symonds  (d),  establish  it  as  a  clear  Equity,  that  a 
Vendor  has  in  all  cases  a  Lien  upon  the  Estate  sold  for 
his  Purchase  Money,  unless  there  has  been  a  special 
Agreement  extinguishing  that  Equity.  The  taking  the 
Drafts,  which  were  subsequently  dishonoured,  does 
not  affect  the  Lien ;  that  clearly  appears  from  Hughes 
v.  Kearney  (e),  and  Gibbons  v.  Baddall  (/),  which 
show,  that  taking  a  Draft  or  a  Note  for  the  Purchase 
Money  does  not,  per  se>  deprive  the  Vendor  of  his  right 
of  Lien.  It  is  equally  clear  this  right  of  Lien  applies 
also,  where  the  Vendee  becomes  a  Bankrupt,  against 
his  Assignees  (g),  they  being  in  no  better  condition  than 
the  Bankrupt. 

The  ground  on  which  the  Assignees  have  endea- 
voured to  defeat  the  Contract,  is,  upon  an  idea  that 
they  have  a  right  to  go  back  to  the  transaction  in 
October  1814,  and  that  finding  the  Partnership  involved 

(b)  1  Vera.  Q67.  (g)   See  Grant  v.  Milles, 

(c)  6  Ves.  752.  *  Ves.  and  Bea.  309 ;  Bowles 

(d)  15  Ves.  337-  S.C.  MS.  •'  Ro*er»'  ^^  Ba»kn,P* 
v  J'  Law,  139,  •**•  6  J  Cowell 
(*)  1  Sch.  and  Lefr.  13O;     p>  Simpson,    16  Ves.  078; 

and  see  Grant  v.  Milles,  4  Ves.     chapman  v.  Turner,  1  Vera, 
and  Bea.  306.  a6? .  bat  we  what  a  ^  of 

(/)  a  Eq.  Cas.  Abr.  682.        that  Case  in  Amb.  726. 
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at  that  period,  and  the  affairs  not  then  wound  up,  they  1816. 

have  a  right  to  take  the  Account  against  Peake,  and  to     *        ~ 
make  him  responsible  for  part  of  the  Joint  Debts  after-        **  ^artc 
wards  paid  by  Lightoller,  those  Debts  being  so  paid  by  EA  E' 

the  Sale  of  Goods,  furnished  to  Lightoller  by  the  new  Liohtoller, 
Creditors ;  those  Creditors  having,  it  is  contended,  with 
respect  to  such  joint  Property,  an  Equity,  which  the 
Bankrupt  himself  had  not  I  admit,  that  if  two  Co- 
partners enter  into  a  Contract  for  the  purpose  of  de- 
frauding their  Joint  Creditors,  the  one. agreeing  to 
permit  the  other  to  withdraw  Money  out. of  the  reach 
of  the  Joint  Creditors,  such  a  Contract  is  fraudulent, 
and  invalid.  That  I  take  to  be  the  principle  upon  which 
Anderson  v.  Maltby  (h)  was  decided.  It  has  been  said, 
that  Case  has  been  shaken  by  the  Lord  Chancellor ; 
however  that  may  be,  and  whatever  may  be  its  autho- 
rity, it  does  not  appear  to  me  to  affect  the  present  Case. 
In  that  Case  there  was  strong  ground  to  believe  a  fraud 
was  intended ;  and  it  does  not  warrant  me  in  declaring, 
generally,  that  the  mere  circumstance  of  the  Partner- 
ship being  at  that  time  in  such  a  state,  that  their  joint 
Effects  were  not  sufficient  to  pay  their  joint  Debts, 
will,  per  $e,  be  sufficient  to  invalidate  a  Dissolution  of 
Partnership,  made  fairly  between  the  Partners  them- 
selves. No  Fraud  was  intended  by  Lightoller— he  paid 
the  Joint  Creditors — there  was,  therefore,  no  contrivance 
with  Peake  to  put  the  joint  Effects  into  a  state  to 
benefit  Peake ;  Anderson  v.  Maltby,  therefore,  does  not 
apply. 

Since  Anderson  v.  Maltby  there  is  a  long  string  of 
Cases; — ex  parte  Ruffin(i)\    ex  parte  Taylor  (ft);  ex 

(k)  4  Bro.  C.  C.  423.  S.  C.         (1)  6  Ves.  191. 
v  Ves.  jun.  044.  (k)  14  Ves.  449. 
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parte  Fell  (I);  ex  parte  WiUUa9tt(m);  ex  parte  Slow  (*); 
and  ex  parte  Rowlandson  (o);  in  which  it  id  established, 
that  Joint  Creditors  have  no  Equity  as  against  the 
Joint  Effects,  but  what  they  claim  through  the  medium 
of  the  Partners  themselves — that  a  joint  Creditor,  if  be 
does  not  take  the  remedy  that  the  Law  gives  him  by 
Action,  and  by  proceeding  to  seize  upon  the  joint 
Effects,  has  no  Lien  upon  them ;  his  Equity  to  have  the 
joint  Effects  applied  to  the  joint  Debts,  is  through  the 
medium  of  the  Partner,  and  for  the  sake  of  the  Partner, 
except,  in  those  cases  where  a  Bankruptcy  or  a  Death 
takes  place,  in  which  case  the  Equity  operates  through 
the  medium  of  the  deceased  Partner,  or  the  Parmer 
who  has  become  a  Bankrupt— Then  you  arrange  for  the 
payment  of  the  Debts  by  the  joint  Effects,  and  they 
become  divisible  in  that  way ;  but  if  joint  Creditors  do 
not  interpose,  the  two  Partners,  if  they  make  a  fair 
Contract  inter  se ;  if  they  do  actually  dissolve  the  Part- 
nership ;  if  they  fully  effect  a  Dissolution,  with  a  Con- 
tract, for  Division  of  the  Property ;  if  they  make  an 
actual  Assignment  by  Deed ;  if  possession  is  delivered 
upon  that,  and  enjoyment  makes  it  perfect,  if  all  these 
circumstances  take  place,  and  there  is  nothing  of  fraud 
impeaching  the  transaction,  then,  of  consequence,  as  is 
determined  in  all  those  Cases,  the  joint  Property  be- 
comes separate  Property,  by  virtue  of  that  Contract, 
and  the  joint  Property  is  throughout  to  be  treated  as 
separate  Property,  and  the  joint  Creditors  cannot  follow 
it  afterwards,  but  it  becomes  the  separate  Estate  of  the 
Partner  remaining,  and  the  retiring  Partner  has  lost  all 
his  benefit  from  it,  and  the  joint  Creditors,  although 


(I)  10  Vcs.  347.  (m)  11  Ves,  3. 

(n)  July  1782.  Cooke  Bank.  Law,  539*    (0)  1  Rose,  416. 
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they  may  Undoubtedly  proceed  against  the  two  Partners,  \s\e. 

(for  their  Agreement  to  dissolve  does  not  deprive  the 
joint  Creditors  of  their  right  of  applying  for  payment 
to  those  who  are  responsible  to  them,)  but  with  respect 
to  the  Effects,  they  become  from  that  moment  the 
separate  Property  of  the  Party  who  has  bought  them, 
just  as  much  as  if  he  had  acquired  them  in  Market  Overt 
of  any  Stranger. 

These  principles  are  all  wrong,  if  this  Contract  is  not 
good.  How  can  the  separate  Creditors  in  June  1815 
go  back  to  the  transaction  in  October  1814,  and  say,  that 
the  Contract  then  entered  into  was  not  good  ?  They 
must  claim  and  operate  their  Equity  through  Lightoller 
to  invalidate  it,  and  I  have  shown  he  had  no  Equity  to 
impeach  it-  Upon  what  ground  do  these  Assignees 
impeach  it  i  They  are  the  Assignees  of  the  separate 
Estate.  What. right  have  the  Assignees  to  this  as 
separate  Estate  ?  If  the  Contract  is  good  for  nothing, 
it  is  joint  Estate.  All  this  Freehold  Property,  and  all 
the  Utensils,  ajad  every  thing  else,  ought  to  be  con* 
sidered  as  joint  Property,  if  this  Deed  is  good  for 
nothing.  How  can  that  possibly  be  ?  They  receive  it, 
and  so  did  JAghtoller ;  he  obtained  credit  upon  it  as 
his  separate  Property — it  is  impossible  to  undo  it  after 
an  interval  from  October  to  the  June  following,  when 
he  was  held  out  as  the  sole  Owner ;  when  he  acted  as  the 
side  Owner;  when  there  was  a  Conveyance  which  put 
him  in  Possession  as  sole  Owner. — They  cannot  be 
made  jointEfiects,  but  they  must  be  the  separate  Property 
of  Lightoller.  Then  you  must  apply  that  principle 
throughout.  How  do  they  become  so  ?  By  virtue  of 
this  Contract.  Then  is  not  this  Contract  good  ?  Can 
you  in  one  breath  say,  I  take  it  as  separate  Estate,  and 
Bb  2 
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1816.         3ret  sa7  the  Contract  is  good  for  nothing,  and  I  will  not 

* * — ^     pay  for  the  separate  Estate  I  have  thus  acquired  ?  B*t 

Ea  parte  jf  they  are  willing  to  say,  We  abandon  it,  and  take  it 
Peake,  m  jojnt  p^peyty^  ttay  cannot  do  that,  it  has  become 
L  ht  llbr.  ^P8****  Property ;  and  if  it  has  once  become  separate 
Property  it  must  be  treated  so  throughout.  Then  if  it 
has  become  separate  Property,  what  is  the  simple  re- 
sult i  Why,  that  you  must  pay  for  it  according  to  the 
ordinary  case  :  You  have  bought  an  Estate,  and  have 
not  paid  for  it — it  has  become  yours  f  it  is  yours  abso- 
lutely— it  is  to  go  as  your  separate  Property,  but  subject  • 
to  the  Equity  always  attaching  upon  Property  bought, 
to  answer  for  the  Purchase  Money  if  it  has  not  been 
paid.  In  that  view  of  it,  it  appears  to  me  a  very  simple 
Case,  and  that  supposing  the  circumstances  of  the  state 
of  the  Account  at  the  time,  and  the  manner  in  which  it 
was  bought,  and  the  dissolution  to  be  as  stated,  those 
facts  make  no  difference,  provided  there  be  no  circum- 
stances of  fraud,  which  are  fput  out  of  question  in 
this  Cake.  The  separate  Creditors  of  Lightoller  are 
bound  to  consider  this  (as  they  do  consider  it)  as  se- 
parate Property,  and  their  Debts  have  been  contracted 
upon  the  footing  and  faith  of  this  being  separate  Pro- 
perty :  to  that  extent  they  have  a  clear  right  to  hold  it 
as  separate  Property  against  the  joint  Creditors ;  but, 
upon  the  same  principle  that  I  secure  to  them  all  this 
Property  as  becoming  the  separate  Property  of  Lightoller 
from  the  moment  of  this  Contract,  of  necessity  they 
must  pay  for  the  Estate,  upon  the  principle  that  die 
Estate  must  pay  for  that  Contract  by  virtue  of  which  it 
has  become  separate  Property. 

With  respect  to  the  Equity  endeavoured  to  be  set  up 
by  the  separate  Creditors,  because  they  have  become  so 
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by  the  Sale  of  goods  to   Lighioller  and  the  Money  1816. 

arising  from  them  has  been  applied  to  pay  off  antecedent 
joint  Debts,  that  was  an  Equity  which  never  was  heard        E*  Parie 
of.    In  such  a  case  you  cannot  go  back  and  inquire  ^  re  ' 

what  was  the  Money  for  which  the  separate  Debts  lICHTOller. 
were  contracted,  and  so  follow  it  as  to  undo  the  ante- 
cedent transactions.  If,  according  to  all  the  Cases, 
tbe  joint  Creditors  have  no  Equity  but  through  the 
medium  of  the  Partners,  much  less  can  the  separate 
Creditors  x)f  Lightoller  take  advantage  of  an  Equity  of 
the  joint  Creditors  of  Lightoller  and  the  antecedent 
Partner,  and  say,  that  they  are  to  have  that  sort  of 
Equity  which  even  tbe  joint  Creditors  themselves  could 
not  have ;  that  seems  to  me  to  be  going  one  step  far- 
ther than  any  of  tbe  Cases. 

Viewing  it  in  this  way,  it  does  not  seem  to  me  that 
any  of  the  controverted  facts  in  this  Case  are  at  all 
material  to  its  determination ;  but  it  becomes  a  simple 
case  of  Vendor  and  Vendee,  with  the  additional  circum 
stance  of  the  Vendor  being  in  Possession  of  the  Title 
Deeds,  and  of  an  Agreement  that  the  Lien  upon  it 
should  be  satisfied.  I  think,  by  an  Affidavit  it  appears 
that  the  Estate  has  been  sold,  and  it  is  stated  to  have 
been  sold  with  his  concurrence,' on  a  promise  that  it 
should  be  made  responsible  to  the  Lien,  if  it  turned  out 
to  be  a  good  Lien.  It  appears  to  me,  that  under  the 
eircumstances  stated,  there  is  no  reasonable  doubt 
that  the  Vendor  of  this  Estate  has  a  Claim  to  the 
extent  of  2,009/.,  to  be  paid  x>ut  of  the  proceeds  of 
the  Estate. 

With  respect  to  the  other  part  of  the  Case,  that  which 
relates  to  the  application  of  the  Purchase  Money  to 
Bb3 
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1816.  pay  off  the  joint  Debts,  to  the  amount  of  six  hundred 

and  odd  pounds  that  remain  due,  I  see  no  ground  for 
xpure  .^  |)ecaugc  t{jat  j8  perfectly  inconsistent  with  the  whole 
in  re  '  principle  of  the  Cases,  for  that  is  attempting  on  the 
Lightoller.  P**1  of  the  Petitioner  to  consider  some  Lien  that  the 
Creditors  have,  or  he  has,  to  apply  the  joint  Property  to 
the  payment  of  the  joint,  in  preference  to  the  payment 
of  thfe  separate,  Debts — that  is  directly  impeaching  the 
ground  upon  which  he  stands  on  the  other  part  of  the 
Petition,  that  it  became,  by  virtue  of  the  Dissolution, 
the  separate  Property  of  Lightoller.  He  cannot  set  up 
the  Equity  of  it  as  a  joint  Property ;  he  must  take  the 
whole  of  it  together,  and  say,  it  has  become  separate 
Property,  and  is  applicable  to  the  separate  Creditors. 
That  part  of  the  Prayer  therefore  he  cannot  succeed  in, 
but  the  rest  I  think  he  is  entitled  to. 


5tb,?9thMarch. 


BERESFORD  and  another,  v.  HOBSON  and  others. 


b  °thl % Titles  f^HIS  was  a  BiU  filed  by  the  A^e****  of  R°i*i* 

JfaBankrupt,to  K*9°*9  a  Bankrupt,  against  Hobson,  a  Trustee,  under 
recover  Money  to  the  Will  of  Mary  fVagstaff;  and  also  against  the  said 
which  the  Bank-  Hobson  and  Reddish,  Trustees  and  Executors  under 
ruptwas  entitled  fae  ^ill  of  Jgriet  Wagstqf;  and  against  the  said  Ra- 
in right  of  his  bert  Kmymj  the  Bankrupt,  who  was  stated  in  the 
Wife,    the  usual 

Reference  was  made,  to  consider  Proposals  for  a  Settlement  on  the  Wife 
and  Children,  The  Master  having  approved  a  Settlement  of  the  whole 
Property  on  his  Wife  and  Children,  Exceptions  were  taken  to  his  Re- 
port, and  allowed,  and  he  was  directed  to  review  his  Report. 
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Bill  to  be  out  of  the  jurisdiction  of  the  Court,  and         1816. 
Agnes  his  Wife,  praying  payment  of  the  Legacies  left    *       v        ' 
to  Agnes  Kenyan,  [the  Wife  of  the  Bankrupt]  by  the  **«**>*!>  and 
Wills  of  Mary  and  Agnes  WagUaff.    By  the  Decree,  on        Motfcir' 
the  Hearing  of  the  Cause,  15th  June  1813,  a  Reference     hobsoh  awj 
was   directed  to  the  Master,  to  inquire,  "Whether         others, 
any  Settlement  or  Provision  was  made  on  the  Marriage 
of  the  Defendants,  Robert  Kenyan,  and  Agnes  his  Wife, 
on  or  for  the  said  Agnes,  and  the  Issue  of  the  Marriage, 
of  the  Property  to  which  she  was  entitled  under  the 
Will  of  the  Testatrix  Agnes  Wagstaff\  and  whether  such 
Settlement  or  Provision,  if  any,  was  a  proper  Settle- 
ment or  Provision.     And    in   case  the  said  Master 
should  not  find  that  any  such  Settlement  or  Provision 
was  made,  or,  if  any,  that  the  same  was  not  proper,  it 
was  ordered,  that  the  Master  do  approve  of  a  Settle- 
ment on  the  said  Agnes,  and  the  Issue  of  the  Marriage. 
And  in  either  case,  the  said  Master  was  to  state  the 
same,  with  his  Opinion  thereon,  to  the  Court." 

The  Master,  by  his  Report,  stated,  "  That  on  or 
about  the  30th  April,  1807,  a  Commission  of  Bankrupt, 
under  the  Great  Seal  of  Great  Britain,  was  awarded 
and  issued  against  the  said  Robert  Kenyan ;  that  he  was 
thereupon  found  and  declared  a  Bankrupt ;  but  that  he 
never  surrendered  himself  to  be  examined  under  the 
•aid  Commission;  and  the  Plaintiffs,  together  with 
George  Peele,  deceased,  were  chosen  Assignees  of  his 
Estate  and  Effects.— That  the  said  Robert  Kenyon  re- 
ceived with  the  said  Agnes  his  Wife,  the  sum  of  2,450/, 
as  her  fortune,  no  part  of  which,  nor  any  Property  of 
the  said  Robert  Kenyon,  was  ever  settled  on  the  said 
Agms  hit  Wife,  or  their  Children:— That  the  said 
Agnes  Kenyon  has  Children  by  the  said  Robert  Kenyan, 
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all  of  whom  are  now  living :  And  that  she  has  for  many 
years  past  resided,  and  now  resides,  in  a  small  House 
at  Manchester,  in  the  County  of  Lancaster,  with  several 
of  her  Children,  whom  she  maintains : — That  the  said 
Robert  Kenyon  has,  for  several  years,  resided,  and  now 
resides,  out  of  the  jurisdiction  of  this  Court,  and  does 
not  contribute  any  thing  whatever  to  the  support  of 
the  said  Agnes  Kenyon,  or  their  said  Children : — That  the 
said  Agnes  Kenyon  has  not  any  Property  for  the  sup- 
port of  herself  and  her  Children,  except  her  Life  Inte- 
rest in  a  small  real  Estate,  which  was  devised  to  the 
said  Agnes  Kenyon,  by  her  Father,  which  real  Estate 
was,  prior  to  the  Marriage  of  the  said  Agnes  with  the 
said  Robert  Kenyon,  settled  upon  the  said  Agnes,  for 
Life,  for  her  separate  use,  and  not  to  be  subject  to  the 
Debts  of  her  Husband;  with  Remainder  to  all  the 
Children  of  the  Marriage : — That  the  whole  of  the  Share 
which  the  said  Agnes  Kenyon  is  entitled  to,  under  the 
Will  of  her  Aunt  Agnes  Wagstafe,  in  her  Estates  which 
have  been  sold,  amounts  only  to  the  sum  of  776L  igs. 
7 1  d. ;  and  that  the  whole  of  the  Share  of  the  said  Agnes 
Kenyon  of  the  Estates  of  the  said  Agnes  Wagstaffe 
which  remain  unsold,  will  amount  only  to  the  sum  of 
100/.  or  thereabouts,  out  of  which  sums  the  said 
Agnes  Kenyon's  Share  of  the  Costs  of  the  Suit  will  be 
to  be  paid.  The  said  Edward  Hobson  and  John  Red- 
dish therefore  propose,  that  the  whole  of  the  Property 
to  which  the  said  Agnes  Kenyon  is  entitled,  under  the 
Will  of  the  said  Agnes  Wagstaffe,  shall  be  conveyed  to 
and  vested  in  Trustees,  upon  Trust,  to  receive  the 
Interest,  Dividends,  Rents,  Produce  and  Profits  there- 
of, and  to  pay  the  same  to  the  said  Agnes  Kenyon,  for 
her  sole  and  separate  use  during  her  Life,  so  that  the 
same  shall  not  be  liable  to  the  Debts,  Control  or  En* 
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gagements  of  the  said  Robert  Kenyan :  And  upon  farther 
Trust,  upon  the  decease  of  the  said  Agnes  Kenyon,  to 
divide  and  pay  the  whole  of  the  said  Property,  which 
shall  be  so  conveyed  to  and  vested  in  the  said  Trustees, 
equally  amongst  the  said  Six  Children  of  the  said 
Agnes  Kenyon  by  the  said  Robert  Kenyon,  equally, 
share  and  share  alike;  as  Tenants  in  common,  the 
Shares  of  the  Sons  to  be  payable  to  them  at  their  re- 
spective ages  of  twenty-one  years ;  and  the  Shares  of 
the  Daughters  to  be  payable  to  them  at  the  respective 
*ages  of  twenty-one  years,  or  days  of  Marriage,  which 
shall  first  happen,  with  benefit  of  Survivorship  as 
to  the  Shares  of  such  of  the  said  Children  as  shall  die 
under  the  age  of  twenty-one  years  without  having 
been  married.  And  the  Defendants,  Edward  Hobson, 
and  John  Reddish,  having  also  laid  a  state  of  facts 
and  proposal  before  me,  supported  by  two  Affidavits 
of  the  said  Agnes  Kenyon,  sworn  the  2d  February 
and  the  17th  October  1814,  I  find,  that  previous  to 
the  year  1807,  Robert  Kenyon,  the  person  referred  to 
on  the  Pleadings  in  this  Cause  resided  at  Manchester, 
in  the  County  of  Lancaster,  and  carried  on  the 
trade  or  business  of  a  Muslin-manufacturer,  to  a  consi- 
siderable  extent :  That  in  the  course  of  his  trade  and 
dealings  he  became  indebted  to  the  Complainant,  and 
to  divers  other  persons,  in  considerable  sums  of  money: 
That  in  or  about  the  year  . . . . ,  the  said  Robert  Kenyon, 
secretly  and  clandestinely  left  this  Kingdom,  without 
providing  for  the  payment  of  his  Debts,  by  which  he 
committed  an  act  of  Bankruptcy:  That  Agnes  Kenyon 
his  Wife,  and  the  rest  of  his  Family,  soon  followed  him, 
and  resided  with  him  for  many  years  in  Ireland,  where 
he  took  up  his  .abode :  That  the  Creditors  being  in* 
formed,  that  the  said  Agnes  Kenyon  had,  by  virtue  of 
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1810.  the  Will  of  Agnes  fVagstqfe,  of  Manchester  aforesaid, 

'  Spinster,  became  entitled  to  a  considerable  Property, 

Bsebsiobd  aad  ^  knowing  that  she  had  a  valuable  real  Estate,  which, 
Ty  previous  to  her  Marriage  with  the  said  Robert  Kenyon, 
was  settled  upon  herself  solely,  and  not  liable  to  the 
others.  Debts  or  control  ef  her  Husband,  they  the  said  Cre- 
ditors, at  a  Meeting  held  by  them  for  the  purpose  of 
considering  and  determining  what  was  most  proper  to 
be  done  for  their  general  benefit,  in  the  present  state  of 
the  affairs  of  the  said  Robert  Kent/on,  resolved,  that  it 
would  be  most  proper  tp  issue  out  a  Commission  of 
Bankruptcy  against  him,  and  to  prosecute  the  same,  for 
the  purpose  of  enabling  the  Assignees  to  be  chosen,,  to 
claim  the  Property  left  by  the  said  Agnes  fVagstqfie  to 
the  said  Agues  Kenyon  as  aforesaid,  and  to  which  the 
said  Robert  Kenyon  was  entitled  to  in  her  right;  and  a 
Commission  of  Bankruptcy  was  accordingly  applied  for 
andissuedjon  the  Petition  of  the  Complainant  JohnBeres- 
ford,  bearing  date  at  Westminster,  the  30th  day  of  April, 
in  the  year  of  our  Lord  1807;  and  the  Complainant,  toge- 
ther with  George  Peel,  since  dead,  were  duly  chosen 
Assignees  of  the  Estate  and  Effects  of  the  said  Robert 
Kenyon,  and  the  usual  Assignment  of  the  Bankrupt's 
Effects  was  duly  made  to  them  by  the  major  part  of  the 
Commissioners,  in  and  by  the  said  Commission  named 
and  authorized  :  That  the  said  Robert  Kenyon  the 
Bankrupt,  was  summoned  at  his  place  of  residence,  in 
Ireland,  to  surrender  himself  at  the  several  Meetings 
appointed  for  taking  his  Examination,  and  submit  him- 
self to  be  examined,  but  he  did  not  surrender  at  any 
of  the  Meetings,  though  the  usual  Proclamation  was 
made  at  the  Meeting  appointed  for  his  last  Examina- 
nation :  That  the  said  Robert  Kenyon  wrote  several 
letters  to  the  Solicitors  to  the  mid  Commisskw,  offering 
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to  give  up  to  his  Creditors  the  Property  he  was  entitled  \s\6t 

to  in  right  of  his  said  Wife  as  aforesaid,  if  they  would     ' 

release  him  from  their  respective  Debts,  and  they  hav~  BiiEaiomD  and 

ing  assented  thereto,   Mrs.  Kenyon  came  over  from  ' 

Ireland  to  Manchester,  for  the  purpose  of  seeing  the     Hoistw  and 

Money  paid,   and  the  business  completed,  she  being         others. 

very  anxious  for  its  being  terminated  upon  those  terms; 

and  the  Defendant  John  GaskeU,  came  over  from  his 

place  of  residence  at  Warrington  to  Manchester,  with 

the  Monies  the  subject  of  this  present  Suit,  with  the 

intention  of  paying  the  same  to  these  Complainants, 

but  was  prevented  paying  the  same  by  the  interference 

of  the  Defendant  Edward  Hobson,  who,  it  is  believed, 

is  alone  the  sole  cause  of  the  present  litigation ;  and 

but  for]  his'  intermeddling  the  Money  would  have  been 

paid  over  long  ago  :  That  previous  to  the  Marriage  of 

the  said  Robert  Kenyon  with  the  said  Agnes  his  Wife, 

a  Settlement  was  made,  by  which  several  Estates,  of 

which  she  was  then  seised  in  fee,  were  limited,  settled, 

and  assured  to  the  separate  use  of  the  said  Agnes 

Kenyan,  free  from  the  Control,  Debts  or  Engagements 

of  the  said  Robert  Kenyon  her  Husband ;  and  that  she 

has  been  since  the  making  of  the  said  Settlement,  and  is 

now,  in  the  actual  receipt  of  the  Rents  and  Profits  thereof, 

which  said  Estates  consist  of  a  Messuage  and  Land, 

situate  at  Bolton,  in  the  county  of  Lancaster,  called 

Crow  Nest,  of  the  annual  value  of /.at  the  least ; 

also  of  a  certain  Messuage  and  Land,  situate  in  the 
township  of  Denton,  in  the  county  of  Chester,  called 
Heyde,  of  the  yearly  value  of  40 /.  at  the  least ;  also  of 
a  certain  Messuage  or  Dwelling  House,  situate  in 
Bridge  Street,  in  Manchester  aforesaid,  let  at  the  annual 
rent  of  so/,  at  least;  and  lastly,  of  a  certain  other 
Estate,  called  WooUey,  situate  in  the  county  of  Chester, 
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in  which  she,  the  said  Agnes  Kenyan,  is  justly  interested 
'        *        '     with  othgr  persons,  of  the  annual  value  to  her  of  the 
Bbresford  and  gum  Qf  x^  ^  Upwan]S)  anj  altogether  of  the  annual 

ano  tTf  value  of  200/.  or  thereabouts ;  the  particulars  of  which 
will  more  fully  appear  if  the  said  Agnes  Kenyon  will 
produce  the  said  Settlement,  and  permit  a  fair  valuation 
of  the  said  several  Estates  to  be  taken  :  That  at  the 
date  of  the  said  Commission,  and  for  many  years  after- 
wards,  the  said  Agnes  Kenyan  resided  with  her  Husband 
in  Ireland,  out  of  the  jurisdiction  of, this  honourable 
Court,  who  supported  himself  and  his  family  by  the 
Funds  which  he  took  away  with  him  at  the  time  of  his 
absconding  from  his  Creditors,  and  leaving  this  King- 
dom :  That  the  said  Agnes  Kenyan  had,  far  two  or 
three  years  last  past,  resided  in  a  comfortable  house,  in 
the  neighbourhood  of  Manchester,  but  had  not  six 
children  to  support,  as  all  her  children  are  able  to  sup- 
port themselves ;  and  that  nearly  the  whole  of  them  are 
settled  in  trade,  and  get  their  own  living,  and  have  done 
so  for  some  time  :  That  the  said  Complainants,  or  either 
of  them,  or  any  person  for  their  use,  have  never  received 
one  farthing  of  effects  under  the  said  Commission ;  and 
that  to  pay  the  expenses  thereof,  and  of  this  Suit,  or 
any  Dividend  to  the  Creditors  who  have  sought  relief 
under  the  same,  their  sole  reliance  is  on  the  Money 
they  shall  receive  by  virtue  of  the  Decree  herein  :  That 
it  is  submitted  to  this  honourable  Court,  that  the  Estates 
settled  upon  the  said  Agnes  Kenyan,  to  her  sole  and  sepa- 
rate use,  and  of  which  she  is  know  in  the  actual  receipt 
of  the  Rents  and  Profits,  are  a  very  ample  and  sufficient 
maintenance  for  herself  and  such  children  as  she  has  to 
support,  exclusive  of  what  she  may  receive  from  her 
said  Husband,  (who  still  continues  to  reside  in  the 
kingdom  of  Ireland)  or  of  the  Property  the  subject  of 
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this  Suit,  which  the  Complainants  have  heard,  and  be- 
lieve, is  to  the  amount  altogether  of  the  sum  of  870  /. 
or  thereabouts ;  but  that  the  sum  of  766/.  19  s,  7  d.  only  BiawomD  and 
is  now  ready  to  be  paid,  for  the  share  of  the  said  Jgnes 
Kenyon,  the  residue  not  being  yet  converted  into 
Money. — I  have  considered  of  the  said  state  of  Facts 
and  Proposal,  and  the  Evidence  in  support  thereof,  and 
am  of  Opinion  that  there  was  no  Settlement  or  Pro- 
vision made  on  the  Marriage  of  the  said  Defendant 
Robert  Kenyon  and  Jgnes  his  Wife,  on  or  for  the  said 
Jgnes,  and  the  Issue  of  the  Marriage,  of  the  Property 
to  which  she  is  entitled  under  the  Will  of  the  said 
Testatrix  Jgnes  Wagstafie;  I  have,  therefore,  (pursuant 
to  the  directions  of  the  said  Decree)  settled  and  ap- 
proved of  a  Draft  of  Indenture  of  Settlement  of  three 
parts,  purporting  to  be  made  between  the  Defendant 
Edward  Hobson,  and  John  Gaskell,  surviving  Trustees 
and  Executors,  named  and  appointed  in  and  by  the 
Will  of  the  said  Testatrix  Jgnes  Wagstaffe,  and  which 
said  Defendant,  Edward  Hobson,  is  the  surviving  Trus- 
tee and  Executor  named  and  appointed  in  and  by  the 
"Will  of  Mary  Wagstaffe,  of  the  first  Part;  the  said 
Defendant,  Jgnes  Kenyon,  of  the  second  Part ;  and 
James  Beard,  of  Manchester,  Esq.  and  Edward  Dakin, 
of  Warrington,  Timber  Merchant,  of  the  third  Part. 
And  I  have  caused  two  Parts  of  the  said  Indenture  of 
Settlement  to  be  ingrossed  on  eight  skins  of  parchment 
each  :  And  in  testimony  of  my  approbation,  I  have 
signed  mjpname  to  the  allowance  written  in  the  margin 
of  the  eighth  and  last  skin  of  the  Ingrossment  of  the 
said  Indenture  of  Settlement ;  and  of  the  other  part 
thereof;  and  also  my  Initials  in  the  margin  of  every 
other  skin  of  the  Ingrossment  of  the  said  two  parts 
thereof  respectively.    All  which,"  8cc. 
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181(5.  *°  *****  ^ePort  the  Plaintiffs  excepted  :— 

' *— '         "  For  that  the  said  Master  has  in  and  by  his  said 

BBRiuomD  and  Report  stated,  that  he  is  of  opinion,  that  there  was 
g*°  er'  not  an j  Settlement  or  Provision  made  on  the  Marriage 
Hobson  and  °^  tbe  **"*  Defendants,  Robert  Kenyan  and  Agnes  his 
others.  Wife,  on  or  for  the  said  Agnes,  and  the  Issue  of  the 
Marriage,  of  the  Property  to  which  the  said  Agnes  was 
entitled,  under  the  Will  of  Agnes  Wagstaffe,  one  of  the 
Testatrixes  in  the  Pleadings  of  this  Cause  named ;  and 
that  he  had,  pursuant  to  the  directions  of  the  said  De- 
cree, settled  and  approved  of  the  Draft  of  an  Indenture 
of  Settlement  of  three  Parts,  purporting,  to  be  made 
between  the  said  Defendant  Edward  Hobsom,  and  James 
Gaskdl,  of  the  first  part ;  the  said  Agnes  Kenyan?  of 
the  second  part ;  and  James  Beard  and  Edward  Dakin, 
of  the  third  part ;  and  that  he  had  caused  two  parts  of 
the  said  Indenture  of  Settlement  to  be  ingrossed,  and 
had  approved  of  such  Ingrossments  as  therein  men* 
tioned  :  Whereas  the  said  Master  ought  (as  these  Ex- 
ceptants are  advised,  and  humbly  insist)  in  and  by  his 
said  Report  to  have  stated,  that  the  said  Agnes  Kenyan 
was  not  entitled  to  have  a  Settlement  made  upon  her  of 
the  whole  of  the  Property  which  she  was  entitled  to 
under  the  Will  of  the  said  Testatrix  Agnes  Wagstaffe" 

Mr.  Hart,  and  Mr.  Parker,   in  support  of  the 

Exceptions : — 

There  is  no  Instance,  where,  on  a  Reference  to  the 

Master  to  consider  of  a  proper  Settlement  out  of  the 

Wife's  Property,  the  whole  has  been  given  to  her  against 

the  Assignees  of  her  Husband. 

Sir  &  Bomiifyp  and  Mr.  Agar,  contra ; — 
The  Bankrupt  has  committed  a  Felony  by  not  hot- 
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rendering.    He  has  abandoned  his  Wife,  and  lives  in  igi6. 

another  country;  and  it  is  very  clear  that  if  he  were     *       v 
solvent  he  would  not  be  entitled  to  any  part  of  this  P*o*  ****»*<*»  and 
perty ;  nor  can  his  Assignees  be  entitled,  if  he  is  not;  ' 

for  they  stand  in  his  situation.    If  the  Husband  com*     Hobsow  and 
mits  a  Felony,  the  Court  would  not  give  him  any  part         others, 
of  the  Wife's  property.     Here,  he  has  committed  a 
Felony ;  and  his  Assignees  are  not  entitled  to  any  thing 
more  than  what  the  Bankrupt  would  have  been  entitled 
to  (a). 

Bond  v.  Symondsijb)  was  cited,  as  applying,  in  prin- 
ciple. 

The  Vice-Chancellor: — 
[After  stating  the  Facts  of  the  Case.] 
This  Cause  now  comes  before  me  on  Exceptions  to 
the  Master's  Report.  It  is  admitted,  that  by  some  mis- 
take the  Decree  was  wrong  in  not  directing  a  proposal 
for  a  Settlement,  in  respect  of  what  was  claimed  under 
the  Will  of  Mary  Wagitaffe,  as  well  as  in  respect  of 
what  was  claimed  under  the  Will  of  Agnes  Wagstaffe. 
As  all  Parties  agree  that  that  slip  in  the  Decree  shall  be 
rectified,  it  is  not  necessary  that  the  Cause  should  be 
re-heard,  to  correct  that  error.  If  the  Master  be  right, 
and  the  Settlement  approved  by  him  is  proper,  the  ob- 
ject of  this  Suit  will  be  wholly  defeated. 

The  Legacies  left  to  Agnes  Kenyan  were  posterior  to 
her  Marriage.  There  was  a  Settlement  on  her  Mar- 
riage ;  which  I  have  looked  into ;  and  I  find  the  Master 
is  correct  in  observing,  that  it  does  not  affect  Property 

(a)  Jacobson  v.  Williams,         (0  3  Atk.  ao. 
1P.Wms.382. 
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18i6.         left  to  the  Wife  subsequent  to  her  Marriage.    He 

'        "  settles  her  real  Estate  to  her  separate  use,  and  takes  to 

Bimsfoed  and  himge]f  t^e  personal  property  she  then  possessed ;  but 

'        the  Settlement  is  silent  as  to  any  Acquisition  of  Pro- 

Hpbson  and     perty  by  his  Wife  subsequent  to  the  Marriage. 

others. 

Taking,  as  I  suppose  I  must,  the  state  of  Facts  to  be 
correct,  it  appears,  from  the  Affidavit  of  Mrs.  Kenyan, 
that  the  Bankrupt  offered  to  give  up  to  his  Creditors 
the  Property  he  was  entitled  to  in  right  of  his  Wife,  if 
they  would  release  him  from  his  Debts,  and  they  agreed 
to  that  offer ;  and  Mrs.  Kenyon  was  anxious  to  give 
effect  to  it,  and  that  such  arrangement  was  prevented 
only  by  Hobson,  the  Trustee,  who  refused  to  concur 
in  it  It  is  singular  that  a  Bill  was  not  filed  to  cany 
that  Agreement  into  effect,  and  obtain  Mrs.  Kenyon'a 
consent  in  Court,  instead  of  resorting  to  the  present 
Bill.  When  it  is  considered  that  Mrs.  Kenyon  is  in 
Possession  of  a  settled  real  Estate  to  the  value  of  200/. 
a  year, — that  her  Children  are  able  to  support  them- 
•  selves,  and  nearly  all  of  them  are  settled  in  trade,  and 

get  their  own  living ;— that  she  has  lived  in  Ireland  for 
several  years  with  her  Husband  and  Children,  upon  the 
Property  of  his  Creditors,  who  have  not  received  a 
sixpence  under  the  Commission; — that  she  and  her 
Husband  agreed  with  the  Creditors  to  give  up  their 
Legacies  on  their  releasing  him  from  their  Debts ; — it 
seems  an  extraordinary  proposition  that  this  Property  is 
all  to  be  settled  on  the  Wife  and  Children ! 

It  is  said  the  Husband  has  committed  a  Felony  by 
not  surrendering,  and  that  the  Wife  is  separated  from 
her  Husband,  and  grounds  of  compassion  are  urged ; 
but  the  Felony  was  subsequent  to  the  Commission,  and 
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the  separation  from  the  Husband  was  not  constrained,  i$16. 

and  was  long  posterior  to  his  Bankruptcy,  when  all  the  ■ 

Husband's  rights  had  vested  in  his  Assignees ;  and  as  to  Eeresjord  and 

compassion,  it  must  be  remembered,  that  it  is  due  as  aD°ther, 

much  to  the  Creditors  and  their  Families,  as  to  Mrs.  ..       *        . 
Kenyon  and  her  Children. 

Legacies  given  to  a  Wife,  belong  to  the  Husband  in 
her  right,  provided  he  reduces  them  into  Possession; — if 
he  dies  without  reducing  them  into  Possession,  they 
survive  to  his  Wife ;  but  if  she  dies  before  him,  they 
go  to  him.  If  the  Husband  is  obliged  to  file  a  Bill  for 
the  Legacies,  the  Court  requires  that  a  Settlement  shall 
be  made  on  his  Wife  and  Children,  as  the  price  of  its 
assistance ;  an  Equity,  as  the  Master  of  the  Rolls  ob- 
serves, in  Murray  v.  Lord  Ellibank  (c),  which  stands 
"  upon  the  peculiar  doctrine  of  this  Court ;"  and  which, 
whatever  may  be  its  merit,  was  acted  upon  so  early  as 
in  the  time  of  the  Lord  Keeper  Coventry.  The  same 
Equity  applies  against  the  Assignees  of  the  Husband 
seeking  the  Property  by  Bill  in  this  Court  (J).  A  doubt 
was  once  entertained,  whether  the  Equity  could  be  en- 
forced against  Assignees  of  the  Husband  for  a  valuable 
consideration  (e),  but  it  never  was  doubted  that  the 
Equity  applied  against  the  Assignees  of  a  Bankrupt 
Husband ;  they  standing  in  precisely  the  same  situation 
as  the  Bankrupt  stood.    , 

(c)  13  Ves.  <6.  Assignee  of  the  Hu^hmkI  foru 

(d)  Jacobson  v.  Williams,  valuable  consideration  of  all 
1  P.  Wins.  3$a.  the  Wife's   Property,   takes, 

(«)  See  Worrell  9.  Marlar,  subject  to  the  Equity  of  the 
1  Cox,  158;  but  subsequent  Wife.  See  Wrigjit  9.  Morley , 
Cases  clearly  establish  that  an     11  Ves.  17,  S.  €.  MS. 

Cc 
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The  question,   therefore,   here,  is  not  whether  the 
-j     Assignees  of  a  Bankrupt  are  subject  to  this  Equity, 
Beresford  and  hut  to  what  extent  it  is  to  be  carried  as  against  them, 
another, 

I  have  looked  into  all  the  Authorities ;  in  no  Case  has 
the  whole  of  the  Property  been  settled  on  the  Wife  and 
Children.  In  Sleech  v.  Thorington(f\  the  Husband 
was  gone  abroad,  leaving  his  Wife  unprovided  for,  and 
yet  all  the  Court  appeared  disposed  to  do,  in  confor- 
mity with  a  case  there  mentioned  by  the  Master  of  the 
Rolls,  was,  to  direct  the  payment  of  the  Interest  of  the 
Money  to  her  till  he  returned  and  maintained  her.  In 
Bond  v.  Simons  (g),  the  Wife  having  brought  the  Hus- 
band a  considerable  Portion,  of  which  no  Settlement 
was  made,  and  he  afterwards  filing  a  Bill  for  a  Legacy 
left  to  her,  the  Court  decreed  a  Settlement  should  be 
made,  but  he  obstinately  refusing  to  make  a  Settlement, 
and  dying,  it  was  held  she  was  entitled  to  the  Principal 
and  Dividends. 


In  Pryor  v.  Hill  (A),  Creditors,  under  a  general  As- 
signment to  them  by  the  Husband,  for  payment  of  their 
Debts,  were  held  entitled  to  theLife  Interest  of  the  Wife, 
on  making  a  Provision  for  her.  In  Burden  v.  Dean  {i\ 
the  Assignees  filed  a  Bill  in  respect  of  Property  be- 
longing to  the  Bankrupt  in  right  of  his  Wife,  and  the 
Wife  claimed  a  further  Provision,  she  having  been 
provided  for  before  by  Settlement ;  the  Master  of  the 
Rolls  said,  "  It  is  impossible  to  give  her  the  whole ;  for 


(/)  aVcs,  560. 

(g)  3  Atkins  20,  and  see 
Mitford  0.  Mitford,  9  Ves.  87. 
Wright  v.  Morley,  1 1  Ves.  17. 


(h)  4Br0.CC.  139. 
(0  a  Ves.  jun.  607. 
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that  would  be  to  admit  that  a  married  woman  is  en- 
titled to  the  whole  of  her  separate  Property  to  her 
separate  use."  He  directed  a  Reference  to  the  Master 
for  a  Proposal.  In  Oswell  v.  Probert  (ft),  where  Assignees 
claimed  the  Estate  of  the  Wife,  in  right  of  her  Hus- 
band, proposals  for  a  Settlement  were  in  like  manner 
directed.  In  Worral  v.  Marlar  (/),  the  Fund,  on  a 
claim  by  Assignees,  was  equally  divided  between  the 
Assignees,  and  the  Wife  and  Children  of  the  Bankrupt. 
In  Browne  v.  Clarke  (m),  half  the  Property  was  given 
to  the  Wife.  In  Freeman  v.  Parsley  (n),  and  Lumb  v. 
Milnes  (o),  the  Assignees  of  a  Bankrupt,  claiming  Pro- 
perty of  the  Wife  in  his  right,  were  directed  to  make  a 
Provision  for  the  Wife.  In  Like  v.  Beresford(p),  where 
a  Ward  of  the  Court  had  been  run  away  with,  the 
Court  would  not  give  the  Husband  any  part  of  the 
Wife's  Fortune.  It  has  a  discretion,  in  such  cases, 
whether  it  will  give  the  whole,  or  a  part,  to  the  Wife. 
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In  Goose  v.  Davis,  in  1794,  not  reported,  but 
mentioned  in  the  sixth  edition  of  Mr.  Cooke's  Bank- 
rupt Law  (9),  the  Lord  Chancellor  referred  the  Report 
baek  to  the  Master,  to  be  attended  by  the  As- 
signees, the  Master  having  by  his  Report  approved  a 
Settlement  of  the  whole  Fund. 

In  Jacobs  &  Ux.  v.  Amyatt  and  others,  before  the 
Master  of  the  Rolls,  14th  November  1792,  and  17th 
May  1793,  Property  was  left  to  the  Wife  of  the  Bank- 


(k)  a  Ves.  jun.  680. 
(/)  1  P.  Wms.  459,  in  note 
by  Mr.  Cox.  S.C  1  Cox,  158. 
(m)  3  Ves.  166. 


(n)  3  Ves.  421. 
(o)  5  Ves.  517. 
(p)  3  Ves.  506. 
(9)  Edit,  by  Gregg,  p.  287. 
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1816.  ruptfor  Life,  and  claimed  by  the  Assignees  of  her  Hosv 

'  band,  the  Plaintiff,  who  was  a  Bankrupt;   and  the 

Bbusforb  and  jf  Mttr  0f  the  Rolls  directed  a  Reference  to  the  Master  to 

another,        receiVe  proposals  froui  Jacobs,  the  Bankrupt,  for  a  Sefc- 

H      "    and    tlemeD*  on  h*8  Wife.     The  Bankrupt  proposed  that  the 

others.        whole  should  be  settled  on  bis  Wife,  and  that  Proposal 

was  approved  by  the  Master;    no  Exceptions  were 

taken  ;  and  therefore  the  Court  was  not  called  upon  to 

give  its  opinion  upon  the  Report.    There  seems  to  have 

been  a  want  of  form  in  directing  the  Husband  to  lay 

proposals  before  the  Master  (r),  because  he,  of  course, 

would  propose,  that  the  whole  should  be  given  to  his 

Wife,  rather  than   any  part  to  his  Assignees.     The 

Assignees  must  have  consented  to  this  arrangement  (*). 

(r)  See  on  this  point,  Wor-     until  her  age  of  twenty-one 

rail  p.  Marlar,  1  Cox,  155.  years,  or  day  of  Marriage,  and 

-_  then  the  whole  thereof,  toge- 

'd     "ftoal  nd      W  The  Case  of  Jacobs  &     ther  with  the  Intere8t  accu~ 

*P  I  EM    ***'  v#  ^myatt   m*    others>     mulatingthereon,tobepaidtn 

erjofia      *     e  appear^  from  ^  Registcr»8     her,  to  and  for  her  use,  during 

n?°j     T  t0    \  Book*  to  havc  becn  tnns:~"     her  Life;  and  from  and  imme- 
placedat  Interest  ^  ^^  ^  ^  ^  ^     ^^  ^f  ^  decease>  mto 

untd  twaUy-t^d  February  1775,  after  several  the  Heirs  of  her  body  lawfully 

*T    a*       l  *      pecuniary  Legacies,  gave  all  begotten,  equally  to  be  divided 

...  '    the  residue  of  her  Estate,  both  between  them,  share  and  share 

.  .      real  and   personal,   uuto   the  alike;  and  for  default  of  such 

'  Plaintiff,   Lucy  Jacobs,  then  Issue,  or  in  case  of  the  death 

'   ,  j.     .    '        Cooke,  to  be  placed  at  Interest     of  the  said  Lucy  before  her 
and  for  her  use  r  * 

during  her  Life,  and  after  her  decease  unto  the  Heirs  of  her  Body  lawfully 

begotten,  equally  to  be  divided  between  them,  share  and  share  alike,  and  for 

default  of  such  Issue,  or  in  case  of  the  Death  of  the  said  L.  J.  before 

twenty-one,  or  Marriage,  such  Residue  to  J.  C.  and  his  Heirs  for  ever; 

held  to  pass  only  an  Estate  for  Life  to  L.  J.  in  the  Residue  of  the  Per* 

tonal  Estate,  and  not  to  her  separate  use ;  and  she  being  married,  and 

her  Husband  a  Bankrupt,  Proposals  were  directed  for  a  Settlement  on  her 

and  her  Issue. 
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la  Carr  v.   Taylor,    the  Assignees  of  the  Husband 
claimed  Property,  in  right  of  the  Wife,  who  bad  a  Set- 
tlement on  her  Marriage,  and,  on  the  usual  Reference,  BERE8TO*D  ^ 
a  proposal  was  made  to  the  Assignees,  that  half  should 


chosen  Assignees,  and  the  usual 
Assignment  made. 


aft  of  twenty -ons  years,  or 
day  of  i\l  arriage,  she  then  de- 
vised and  bequeathed  the  said 
residue  of  ber  Estate  unto  At  the  time  of  the  Bank* 
her  Brother,  John  Cooke,  tov  rupt's  Marriage  he  made  no 
hold  the  same  unto  the  said     Settlement  on  his  Wife,  and 

she  had  no  other  provision 
than  what  she  might  be  enti- 
tled to  under  the  Will  of  Ann 
Dyer. 


John  Cooke  and  his  Heirs  for 
ever. 

Ann  Dyer,  died  soon  after 
the  making  of  her  said  -Will, 
leaving  the  Plaintiff  Lucy 
Cooke,  then  an  Infant,  and 
John  Cooke y  her  Executor,who 
proved  her  Will.  The  sum  of 
1,100 1,  received  by  Cooke,  was, 
with  the  consent  of  the  Infant 
Lucy,  laid  out  by  him  in 
1,401/.  11*.  3d.  Three  per 
Cents,  in  the  names  of  the 
Defendants  James  Atnyatt  and 
RobertWilling ,  upon  the  Trusts 
of  the  Will.  John  Cooke  died, 
leaving  the  Defendant  Wil- 
liam Cooke  his  Executor,  who 
proved  his  Will. 

On  the  15th  November 
1791,  a  Commission  issued 
against  the  Plaintiff  Samuel 
Jacobs,  and  ht  was  declared 
a  Bankrupt,  and  the  Defen- 
dants Halton  and  Moody  were 


The  Plaintiff,  Lucy  Jacobs, 
charged,  she  was  entitled  to 
have  the  Property  bequeathed 
to  her  by  Ann  Dyer  settled  to 
her  separate  use,  and  claimed 
the  Dividends  of  Amyatt  and 
Willing,  but  they  declined  so 
doing  without  the  Authority 
of  the  Court. 

The  Bill  prayed,  that  the 
Defendants  Amyatt  and  Wil- 
ling might  be  decreed  to  trans- 
fer the  said  1,401/.  in,  3<tf. 
into  the  name  of  the  Ac- 
countant Genera],  and  that 
the  Interest  might  from  time 
to  time  be  decreed  to  be  paid 
to  the  Plaintiff  Lucy  Jacobs 
during  her  Life,  for  her  sole 
and  separate  use,  with  liberty 
for  the  persons  entitled  thereto 


Hobsok  and 
others. 
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be  settled  on  the  Wife  and  Children,  and  the  other  half 
go  to  the  Assignees,  and  that  proposal  was  approved  of 
by  the  Master. 


to  apply  upon  her  death ;  and 
that  the  Interest  already  ac- 
crued due  might,  in  the  first 
place,  be  applied  in  payment 
of  the  Costs  of  the  Suit,  and 
that  the  residue  might  be  paid 
to  the  Plaintiff,  Lucy  Jacobs, 
during  her  Life,  for  her  sole 
and  separate  use,  as  aforesaid. 

The  Assignees,  by  their  An- 
swer, claimed,  in  right  of  the 
Bankrupt,  the  Money  left  by 
Ann  Dyer  to  the  Bankrupt's 
Wife,  and  particularly  to  the 
said  sum  of  1,200/.  received 
and  laid  out  as  aforesaid. 

The  Cause  came  on  before 
the  Master  of  the  Rolls,  the 
14th  of  November  1792,  and 
on  the  17th  of  May  1793,  and 
it  was  declared,  that  on  the 
construction  of  the  Will  of 
the  Testatrix  Ann  Dyer,  the 
plaintiff  Lucy,  the  Wife  of  the 
Plaintiff  Samuel  Jacobs,  took 
an  Estate  for  Life  only  in  the 
Residue  of  the  Testator's  per- 
sonal Estate,  and  ordered  that 
1,401/,  11*.  3*J.  Three  per 
Cents,  standing  in  the  name 
of  the  Defendants  Amy  at  t  and 


Willing,  be  transferred  into 
the  name  of  the  Accountant 
General,  subject  to  the  far- 
ther Order  of  the  Court.  And 
it  was  referred  to  Mr.  Pepys 
to  inquire,  whether  the  Plain- 
tiff Samuel  Jacobs,  the  Hus- 
band of  the  said  Lucy  Jacobs, 
had  made  or  entered  into  an 
Agreement  to  make  a  Settle- 
ment on  his  said  Wife,  and  the 
Issue* of  their  Marriage;  and 
in  case  he  had  not,  or  having 
made  such,  the  said  Master 
should  not  think  the  same 
proper,  then  that  the  said 
Plaintiff  Samuel  Jacobs  was  to 
lay  proposals  before  the  Mas- 
ter for  a  proper  Settlement  oti 
his  said  Wife,  and  the  Issue  of 
their  Marriage ;  and  in  either 
event,  the  said  Master  was  to 
state  the  same,  with  his  opi- 
nion thereon,  to  the  Court. 

The  Master  made  his  Re- 
port the  17th  of  July  1793, 
and  stated,  that  proposals  had 
been  laid  before  him  en  the 
part  of  the  Plaintiff  Samuel 
Jacobs,  whereby  he  had  pro- 
posed that  the  said  sum  of 
1,401/.  11*.  3  J.  Three  per 
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In  Wright  v.  Morlcy(t),  the  present  Master  of  the  Rolls 
says,  "  When  the  Husband  becomes  a  Bankrupt,  and 
consequently  incapable  of  maintaining  his  Wife,  it  is  not 
held,  that  she  is  entitled  to  the  whole  of  the  Dividends  of 
her  Fortune,  or  of  any  Life  Interest  that  she  may  have, 
any  more  than  she  is  entitled  to  the  whole  of  her  Fortune 
consisting  of  a  capital  Sum;"  and  further  observes, 
"  If  then,  in  this  Case,  instead  of  a  particular  Assignee 
for  a  valuable  consideration,  I  had  before  me  merely 
the  general  Assignees  under  a  Commission  of  Bank- 
ruptcy, the  Wife  could  not,  as  against  them,  set  up  a 
claim  for  the  whole  of  the  Dividends.  I  should  think 
they  dealt  fairly,  and  even  favourably  towards  her,  if  out 
of  260/.,  the  produce  of  this  Fund,  they  allowed  her  to 
retain  160//'  This  is  a  strong  Authority  to  show,  that 
even  where  the  Husband  has  left  his  Wife,  and  gone 
abroad,  she  is  not  entitled  to  the  whole  Property. 

In  no  Case  has  the  Court  given  the  whole  to  the 
Wife.    The  question,  in  most  of  the  Cases,  has  been, 
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Cents,  should  be  settled  upon 
the  Plaintiff  Lucy  Jacobs,  for 
her  Life,  which  proposal  he 
had  thought  fit  to  approve. 

The  Defendants  Halton  and 
Moody  appealed  from  the  De- 
cree, which  Appeal  came  on 
the  31st  of  March  1794,  and 
also  upon  the  Master's  Report; 
when  the  Chancellor  affirmed 
the  Decree;  and  it  was  ordered 
that  the  Cash  in  the  Bank, 
after  payment  of  the  Costs 


directed,  should  be  paid  to 
Lucy  Jacobs,  for  her  sole  and 
separate  use,  and  the  future 
Interest  to  grow  due  on  the 
said  sum  of  1,401  /.  1 1  #.  3d. 
standing  in  the  Accountant 
General's  name,  should  he 
paid  to  the  Plaintiff  Lucy  Ja- 
cobs, for  her  sole  and  separate 
use,  during  her  life,  and  oaher 
death,  the  Parties  interested 
to  be  at  liberty  to  apply. 
(0  11  Ves.  p.  20, 21. 
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1816.  how  much  the  Wife  shall  have;  and  in  determining 

' w  that,  the  Court  has  exercised  a  discretion,  and  has  not 

Be*bsfo*x>  and  ^^  itself  down  to  any  precise  Rule ;  but  has  never  given 

990      f  the  whole.    The  Exception  must  be  allowed ;  and  let 

Hobsov  and  t'lc  Master  review  his  Report 
others. 


END    OV    PAKT    II. 
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HAMPSON  0.  BRANDWOOD,  aod  others. 

JOHN  ABBS  GORTON,  the  Brother  of  the  Plain-  iath  Dec.  1815, 
tiff,   for  settling  and  assuring  certain  Copyhold  Pre-  23d  Jan«  1816. 
mises,  to  such  uses,  intents,  and  purposes,  as  should  be  Limitation  in  a 

declared  in  and  by  a  certain  Indenture  duly  executed,  &**•  declaring 
J     .  J  the  Uses  of  a 

Copyhold,  to  the  use  and  behoof  of  the  first  Male  Issue  lawfully  begotten 
by  the  Settler,  which  should  attain  to  the  age  of  <zi ,  and  to  the  Heirs 
and  Assigns  of  such  Male  Issue  for  ever,  charged  and  chargeable,  fa.  and 
for  default  of  such  Male  Issue,  to  the  use  and  behoof  of  all  and  every  the 
Daughter  and  Daughters  of  the  Settler,  lawfully  begotten,  and  to  their 
several  Heirs  and  Assigns,  for  ever,  to  hold  as  Tenants  in  Common,  dis- 
charged of  any  further  or  other  Limitation  over ;  and  for  default  of  such 
Issue,  then  over;  held  to  vest  a  Fee  m  Three  Daughters  of  the  Settler,  his 
only  Children,  and  who  died  unmarried  in  his  Life-time ;  and  that  Plaintiff  was 
entitled  as  Heir  at  Law  to  them,  in  exclusion  of  the  Devisees  of  the  Settler. 

D   D 


IIampson 

V. 


382  CASES   IN    CHANCERY. 

1816.  and  for  a  nominal  Consideration  of  5*.  paid  by  John 

Elton  (since  deceased,)  and  John  Brandwood,  (one  of 
the  Defendants)  on  the  13th  day  of  February  1778, 
Brandwood  surrendered  into  the  bands  of  the  Lords  and  Ladies 
and  others,  of  the  Manor,  a  Messuage  called  Hole  Home,  and 
certain  Closes*  &c.  To  the  use  of  the  said  John  Elton 
and  James  Brandwood,  8nd  their  Heirs,  and  the  Survivor 
of  them,  and  the  Heirs  of  such  Survivor  for  ever, 
according  to  the  Custom  of  the  said  Manor,  to  such 
uses,  intents,  and  purposes,  and  subject  to  such  Power* 
Provisoes,  Limitations,  and  Appointments,  as  wese 
mentioned,  expressed,  and  declared  by  an  Indenture, 
bearing  even  date  therewith,  tad  made  between  the 
said  John  Abbs  Gorton  on  the  one  Part,  and  the  said 
John  Elton  and  James  Brandwood  on  the  other  Part, 
and  according  to  the  pvrpo*,  trae  intent  and  meaning 
of  the  said  Indenture ;  and  the  said  John  Elton  and 
James  Brandwood  were,,  at  a  Court  held  for  the  said 
Manor,  on  the  14th  day  of  May  in  the  said  year  1*778, 
duly  admitted  accordingly.  By  Indentures,  bearing 
date  also  the  13th  February  1778,  and  made  between  the 
said  John  Abbs  Gorton  of  the  one  Party  and  the  satji 
John  Elton  and  James  Brandwood  of  the  other  Part, 
(being  the  Indenture  referred  to  ia  the  said  Surrender) 
It  was  witnessed,  that  for  a  nominal  Consideration  of  5*-  - 
and  for  settling  and  conveying  the  said  Messuages, 
Lands,  8uv  he  the  said  John  Abbs  Gorton,  pursuant  to  ' 
the  said  recited  Surrender,  did  grant,  bargain,  &c.  and 
it  was  declared,  and  the  said  John  Abbs  Goftvn  did 
grant,  bargain,  fcc-  aH  and  singular  the  said  Messuages, 
Lands,  &c.  called  the  Hole  House  Tenement,  Mentioned 
and  comprised  in  the  said  Surrender,  with  their  Appur- 
tenances*, unto  and  to  the  use  of  the  said  John  Elton 
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and  James  Btandwood,  and  their  Hern,  and  the  Sui* 
vivor  of  them,  and  bis  Heirs,  for  ever.  In  Trust  never- 
theless to  permit  and  suffer  Elizabeth  Gorton,  Mother  of 
the  said  John  Abbs  Gorton  (and  of  the  Plaintiff)  to  have 
and  receive  the  Rents,  Issues,  and. Profits  of  the  said 
surrendered  Premises  for  her  Life;  and  from  and  after 
her  Decease,  that  the  said  John  Elton  and  James  Brand* 
wood,  and  their  Heirs,  and  the  Survivor  of  them,  and 
his  Heirs,  should  permit  and  suffer  the  said  John  Abbs 
Gorton  and  his  Assigns,  to  receive  the  Rents  and  Pro- 
fits of  the  said  surrendered  Premises  during  the  term  of 
his  natural  Life,  if  he  should  survive  the  said  Elizabeth 
Gorton,  his  Mother;  and  from  and  after  his  decease  to 
the  use  and  behoof  of  the  first  Male  Issue  lawfully 
begotten  by  the  said  John  Abbs  Gorton,  which  should 
attain  to  the  age  of  twenty-one  years,  and  to  the  Heirs 
and  Assigns  of  such  Male  Issue  for  ever,  charged  and 
chargeable  as  therein  mentioned;  and  for  default  of 
such  Male  Issue  as  aforesaid,  to  the  use  and  behoof  of 
alt  and  every  the  Daughter  and  Daughters  of  the  said 
John  Abbs  Gorton,  begotten,  and  to  their  several  Heirs 
and  Assigns  for  ever,  to  hold  as  Tenants  in  Common, 
and  not  as  Joint  Tenants,  discharged  of  any  further  or 
other  Limitation  whatsoever:    Provided,  and  it  was 
thereby  declared,  that  if  the  said  John  Abbs  Gorton  at 
the  time  of  his  Decease  should  Leave  one  or  more  Male 
Issue  to  inherit  as  aforesaid,  then  and  in  Buch  ease  it 
should  and  might  be  lawful,  and  should  be  construed, 
and  the  trust  therein  reposed,  and  the  execution  of  the 
said  Indenture  was  and  were  thereby  declared  to  be 
upon  this  condition,  that  the  said  John  Abbs  Gorton 
did  thereby  reserve  a  power  to  himself,  which  he  should 
have  liberty  and  be  fully  empowered,  in  and  by  bis  last 
Will  and  Testament  duly  executed,  or  by  any  other  hit 
Dn  a 
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act  and  deed  in  Writing  duly  executed,  to  charge  and 
make  chargeable  the  said  surrendered  Premises'with 
any  and  what  Sum  and  Sums  of  Money  to  the  use  of 
all  or  any  of  his  other  Children  lawfully  begotten,  which 
he  should  in  and  by  such  Will,  or  such  other  his  act 
and  deed  in  Writing,  duly  executed,  direct,  limit,  and 
appoint ;  and  for  default  or  want  of  such  Issue,  to  the 
use  and  behoof  of  the  Plaintiff  (then  Love  Gorton),  dur- 
ing the  Term  of  her  natural  Life,  if  she  should  be  then 
living ;  and  from  and  after  her  decease,  (the  said  John 
Abbs  Gorton  being  dead  without  Issue  as  aforesaid),  to 
the  use  and  behoof  of  all  and  every  the  Children  of  die 
-Plaintiff,  lawfully  begotten,  their  Heirs  and  Assigns, 
for  ever,  as  Tenants  in  Common,  and  not  as  Joint 
Tenants,  share  and  share  alike ;  and  for  default  of  such 
Issue  to  the  right  Heirs  of  the  said  John  Abbs  Gorton 
for  ever. 


John  Abbs  Gorton  died  on  the  10th  day  of  January 
18 11,  having  only  had  Three  Daughters  (t>iY.)  Elizabeth 
Gorton,  Charlotte  Gorton,  and  Eleanor  Gorton,  who  all 
died  in  his  life-time  unmarried. 


"  John  Abbs  Gorton,  in  the  year  1803,  which  was  sub- 
sequent to  the  death  of  his  Three  Daughters,  being 
advised  that  he  had  an  absolute  power  of  disposition 
over  the  Estate  and  Premises,  in  the  event  of  his  dying 
without  leaving  any  Issue  surviving  him,  subject  to  the 
Life  Estate  therein  of  the  Plaintiff,  and  subject  also  to 
such  other  uses  of  the  said  Settlement,  if  any  should  take 
effect  after  her  decease,  surrendered  the  Estate  and  Pre- 
mises to  the  use  of  his  Will ;  and  by  bis  Will,  dated  10th 
August  1809,  aw*  h"  Codicil,  dated  the  9th  January 
181 1  Revised  the  said  Estate  in  favour  of  the  Defendants, 
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{Brandwood  excepted).  The  Plaintiff,  upon  the  death 
of  the  surviving  Daughter  of  the  said  John  Abbs  Gorton, 
was  the  Heir  at  Law  of  the  said  Three  Daughters 
of  the  said  John  Abbs  Gorton,  and  Heir  according 
to  the  Custom  of  the  Manor  of  which  the  said  Premises 
were  held.  The  Plaintiff,  by  hex  Bill,  insisted,  that  upon 
the  death  of  John  Abbs  Gorton  she  became  entitled  to 
the  said  surrendered  Premises  and  Hereditaments  in 
Fee  Simple  in  Possession,  as  Heir  to  the  Daughters  of 
the  said  John  Abbs  Gorton,  the  Nieces  of  the  Plaintiff, 
and  prayed,  That  the  Defendant  Jama  Brandwood  /the 
surviving  Trustee,  might  be  decreed  forthwith  to  sur- 
render to  her,  or  as  she  should  direct,  the  Copyhold 
Estate  and  Premises. 
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The  Defendant  Brandwood,  the  Trustee,  by  his 
Answer  insisted,  the  Defendants  the  Devisees  were 
entitled,  but  submitted  to  act  as  the  Court  should  direct. 


The  other  Defendants,  the  Devisees  of  John  Abbs 
Gorton,  claimed  to  be  entitled  to  the  Interests  de- 
vised to  them  under  his  Will ;  and  insisted,  that  by 
virtue  of  the  Limitation  of  the  Indenture  of  13th 
February  1778,  and  in  consequence  of  the  Events  which 
.  took  place,  the  ultimate  Reversion  in  Fee  of  the  Copy- 
hold Premises,  was  vested  in  John  Abbs  Gorton ;  and 
that,  subject  to  such  Estates  and  Interests  as  were  given 
by  that  Deed,  he  had  a  right  to  dispose  thereof,  and 
had  effectually  disposed  of  the  same  by  his  Will;  apd  that 
the  Plaintiff  as  Heir  at  Law,  or  Customary  Heir  of  the 
Daughters  of  John  Abbs  Gorton,  or  otherwise,  was  not 
entitled  to  the  Premises. 

Sir  Samuel  Romilty,  Mr.  Hcald,  and  Mr,  Pt*r&> 

for  the  Plaintiff. 
v  Dd  3 
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Mr.  Leack,  Mr.   Bell,  and  Mr.  Bltmnan,  for 
the  Defendants  (a). 

The  VlCB-CjZANCBLLOft  : — 

The  Question  is,  What  is  now  the  right  of  the  Plain* 
tiff,  Lov$  Hampton  ?  That  depends  upon  the  Words  of 
the  Deed  of  13th  February  1778.  Being  a  Deed  to 
declare  Utcfr,  it  ought  to  receive  a  liberal  interpretation, 
according  to  the  intention  of  die  Settler,  consistently 
frith  the  words  he  has  used. 

After  some  Recitals,  the  Deed  proceeds  to  the  Li- 
mitation, the  Construction  of  which  is  now  in  question. 

The  Defendant,  the  Trustee,  by  his  Answer,  insists 
that  the  Limitation  of  the  Copyhold  Estates  to  the 
Daughters  of  John  Abbs  Gorton  was  not  a  vested,  but 
a  contingent,  Limitation ;  and  that  the  Fee  Simple  was 
not  vested  in  the  Plaintiff  as  Heir  at  Law  of  the  Daugh- 
ters, but  continued  in  John  Abbs  Gorton ;  and  that  he 
had  an  absolute  power  of  Disposition  over  the  Premises, 
in  the  event  of  his  dying  without  having  any  Issue  sur- 
viving him,  subject  to  the  Life  Estate  therein  of  the 
Plaintiff;  and  subject  also  to  such  other  Uses  of  the 
Settlement,  as,  if  any,  should  take  effect  after  her 
decease. 

It  was,  certainly,  a  Contingent  Limitation  in  Fee  Sim- 
ple to  the  Daughters ;  but  on  their  coming  into  existence, 
and  dying,  the  Contingent  Limitation  of  the  Inherit- 
ance to  them,  descended  on  then:  Heirs  (6) ;  it  being  a 


(a)  The  most  material  Ar- 
guments being  stated  and  ob- 
served upon  in  the  Judgment, 
they  are  not  here  noticed. 


{b)  Vkk  v.  Edwards,  3  P. 
Wms.  p.  371.  Weale  v.  Lower, 
Pollexf.  54. 
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Bute,  that  a  Contingent  Remainder  of  Inheritance  is 
transmissible  to  the  Heirs  of  the  person  to  whom  it  is 
limited,  if  such  person  chance  to  die  before  the  Contin- 
gency happens,  except  where  the  existence  of  the  De- 
visee of  the  Contingent  Interest,  at  some  particular  time, 
may -by  implication  enter  and  make  make  a  ptfrt  of,  the 
Contingency  itself  upon  which  such  Interest  is  intended 
to  take  effect  (c).  Here  the  Daughters  to  whom  the 
Contingent  Limitation  of  the  Estate  was  made,  came 
into  existence,  and  therefore,  on  their  deaths,  it  descended 
on  their  Heirs.  It  was  a  double  Limitation,  first  to  the 
Sons  in  Fee,  and  for  want  of  Sons  there  is  a  substitutional 
Limitation  to  the  Daughters  in  Fee. 
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Whether  the  Estate  thus  Tested  in  the  Daughters  on 
their  birth,  would  hare  opened  again  in  favour  of  an 
after-bom  Sod,  it  is  not  necepuy  to  decide. 


It  has  been  ssrgaad,  that  the  Just  Limitation  to  the 
Sons  was  too  remote,  and  therefore  bad,  and  that,  con- 
sequently, the  subsequent  Limitations  were  bad — that 
the  words,  "  First  Male  Issue  lawfully  begotten  by  the 
said  John  Abb*  Gorton,  which  should  attain  twenty-one 
years,  and  to  the  Heirs  and  Assigns  of  such  Male  Issue/ 
means,  Male  Descendants ;  and  that,  as  the  first  Son 
might  have  lived  till  twenty,  and  died,  leaving  a  Son, 
who  might  also  have  died  under  twenty,  leaving  a  Son, 
and  so  on;  the  Estate  might  have  been  rendered 
unalienable  beyond  the  period  allowed  by  Law,  and 
Davenport  v.  Hanbury(d),  Freeman  y.  Par$ley(e\  and 
Leigh  v.  Norbury(f)  have  been  cited,  to  show,  that  the 


(c)Feaiue  on  Contingent  Re- 
mainders, p.  364,  Butler's  Edit 
(d)  3  Ves.  S57* 

Dd  4 


(e)  lb.  4Q$. 

(/)  13  Ves.  34^ 


m 

I8lft 
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word  Issue,  is  construed  to  mean,  Descendants.  It  if 
true,  that  prima  facie  the  meaning  of  the  word  Issue, 
is,  Descendants ;  but  wherever,  in  a  Deed  or  a  Will, 
the  Intention  appears  to  be,  that  the  word  Issue  was 
not  intended  to  mean  Descendants,  but  Children,  tbe 
Courts  give  it  such,  a  construction ;  as  in  Sibley  y. 
Perry  (g),  where  the  word  Issue,  was  construed  Children. 
In  the  present  case,  to  interpret  the  word  Issue  to  mean 
Descendants,  would  be  to  render  the  Deed  a  mere  nullity. 
A  Deed,  if  possible,  must*  be  interpreted  so  as  to  be 
effectual — ut  res  magis  valeat.  If  in  this  casejthe  words 
Male  Issue  are  construed  Sons,  the  Deed  is  good  and 
effectual,  because  it  must  be  known  at  his  death  whether 
or  not  be  has  Sons.  If  Issue  here  means  Descendantst 
we  must  reject  the  words  "  begotten  by  the  said  John 
Abbs  Gorton**  No  Case  has  been  found  where  Issue 
"  begotten  by"  the  Settler,  has  been  held  to  mean  other 
than  Children.  The  word  Issue  in  this  Deed  is  used 
synonymously  with  Children,  and  not  Descendants.  It 
was  used  in  the  same  way  in  his  Father's  Will,  which 
lie  might  have  had  in  his  recollection. 

The  Provision  in  the  Deed,  that  if  Male  Issue  were 
bora,  the  Father  should  have  a  power  of  providing  for 
bis  other  children,  strongly  shows  that  by  Male  Issue, 
was  meant,  Sons.  Where  he  speaks  of  Issue,  generally, 
he  means  Children.  He  first  gives  to  his  Male  Issue, 
and  in  default,  to  his  Daughters;  thereby  contrasting 
them  with  his  Sops,  whom  he  denominated  under  the 
term  Male  Issue.  t  He  discovers  no  intention  to  provide 
for  remote  Descendants,  except  through  their  Parents. 

■ ,  There  are  difficulties  I  admit,  in  construing  the  words 
(g)  7  Ves.  53s. 
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"  Male  Issue  "  to  mean  "  Sons;"  for,  according  to  this 
Deed,  if  he  had  two  Sons,  and  his  eldest  Son  died  in 
his  life-time,  leaving  a  Son,  such  Son  would  not  take, 
but  the  second  Son,  on  attaining  twenty-one  during  the 
minority  of  his  Nephew,  would  take,  in  exclusion  of  the 
Son  of  the  eldest  Son.  But  if  the  words  "  Male  Issue  " 
are  to  be  construed  "Descendants,"  difficulties  would 
equally  occur;  for  if  having  only  Daughters,  say  seven, 
and  one  had  a  Son,  that  Son  on  attaining  twenty-one, 
would  take,  in  exclusion  of  his  Mother,  and  of  all  the 
ether  Daughters. 
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In  default  of  Male  Issue  the  Estate  is  given  to  the 
Daughters,  "discharged  of  any  further  or  other  limi- 
tation whatever ;"  in  these  latter  expressions,  following, 
probably,  the  words  used  in  his  Father's  Will,  and 
meaning,  that  they  should  take  without  being  subject 
to  the  power  reserved  in  case  there  should  be  Male 
Issue  which  took,  and  without  the  necessity  of  arriving 
at  twenty-one  before  they  could  take,  as  in  the 
Limitation  to  the  Male  Issue.  The  power  reserved 
in  case  there  was  Male  Issue  was  natural,  that  younger 
Sons  and  Daughters  might  be  provided  for;  but  if 
there  were  only  Daughters,  the  Estate  was  to  go  to 
them  equally,  and  the  reservation  of  such  a  power  was 
unnecessary. 


It  is  said,  the  words  after  the  limitation  to  the  Daugh- 
ters, "  for  and  in  default  of  such  Male  or  Female  Issue 
to  the  use  of  Love  Gorton,"  cut  down  the  Fee;  which 
would  pass  by  the  words  previously  used  in  the  Limi- 
tation to  the  Daughters,  to  an  Estate  Tail.  It  is  not 
said,  "  in  default  of  Issue  of  the  body"  fcc. ;  and  if  by 
Issue  he  meant  Children,  as  I  have  endeavoured  to 
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show,  it  only  mesas,  that  if  be  has  tie  Children,  then 
the  Estate  is  to  go  to  Love  Gorton,  the  next  object  ef 
bis  bounty. 

To  construe  the  words  as  giving  an  Estate  Tail,  would 
be  contrary  to  the  plain  meaning  of  the  language  used  in 
the  Limitation  to  the  Daughters,  which  gave  a  Fee 
"  without  any  further  or  other  Limitation ;"  bnt  taking 
Issue  to  mean  Children,  every  part  of  the  Instrument  is 
capable  of  effect. 

It  was  urged,  that  in  Lee  and  Brace,  reported  in  Lord 
Raymond  {k),  the  words  "for  want  of  Issue*  were  held 
to  cut  down  a  previous  Fee  which  bad  been  given,  to  an 
Estate  Tarl ;  but  that  case  appears  to  have  been  mis- 
reported  in  Raymond,  and  that  the  words  were,  "  for 
want  of  Issue  of  the  body,  fee  "  as  appears  by  tfee  Re- 
port of  the  same  case  in  Modern  Reports  (t),  and  in 
Carthew  (k) ;  that  was  a  strong  expression,  indicatiag  a 
dear  intention. 


The  case  which  approaches  nearest  to  the  present 
is  Doe  v.  Perryn(l).  u  In  the  first  place  then,**  says 
Lord  Kenyon,  "  do  these  words  confer  an  Estate  Tail, 
or  a  Fee,  in  Dorothea  Children  ?  The  words  are,  '  To 
ail  and  every  the  Children  of  Dorothy,  begotten  or  to 
be  begotten  on  her  body  by  James  Comberbach,  and 
ikeir  Heirs  for  ever ;  and  for  default  of  such  Issue,  8tc. 
then  over."  Now  words  more  emphatical  cannot  be 
used  to  create  a  Fee,  than  to  '  A.  and  his  Heirs  for 


(i)  14.  Raymond,  icu. 
40  5  Mod.  a66. 
(k)  Carth.  343.    The  same 
Case  is  reported  in  Holt  668, 


wbese  the  words  41*   "  for 
want  of  Issue  of  him." 
(0  jT.Jt.484- 
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ever.'  Undoubtedly  these  words  may  be  controlled  by 
•utetqweat  ones ;  and  were  properly  so  in  Ives  v.  Legg, 
cited  by  the  Defendant's  Counsel ;  because  there  the 
Limitation  was  to  his  Daughter,  and  the  Children  of 
far  body  begotten,  and  their  Heirs,  and  afterwards  to  a 
person  who  might  by  possibility  have  been  Heir  to 
those  Children.  That  sufficiently  explained  the  inten- 
tion of  the  Devisor,  because  there  could  not  be  a  failure 
of  Heirs  general  while  the  Remainder-nan,  or  any  of 
his  Descendants,  were  living.  But  that  case  differs 
from  the  present,  because  there  the  Limitation  over 
was,  '  in  default  thereof/  namely,  Heirs;  and  here,  '  in 
default  of  Issue,9  which  is  referrible  to  Children" 
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It  has  been  argued,  that  this  Testator  contemplated 
that  he  might  have  no  Children,  or  that  they  might  die 
in  his  life  time,  and  that  under  that  idea,  and  for  default 
and  want  of  Issue,  'he  limited  over  the  Estate  to  the 
Plaintiff  for  Life,  and  to  her  Children  m  Fee,  and  for 
default  of  such  Issue  to  his  own  right  Heirs  ;  and  that 
the  word*  "  for  default  and  want  of  Issue,"  mean,  *  in 
default  of  Issue  living  at  my  death ;"  but  the  words, 
"  in  default  of  Issue"  are  not  construed  to  mean  "  in 
-default  of  Issue  living  at  my  death,9  unless  in  cases  of 
^personal  Estate,  as  was  stated  by  Mr.  Justice  Buller  in 
Doe  *.  Perryn  (m). 


I  do*not  find  any  words  in  this  Settlement  expressive 
of  an  Intent  that  if  the  Settler  had  Daughters  in  his 
life-time,  who  should  die,  that  the  Estate  should  go  over; 


(m)  3  T.  R.  404.  Lord 
Kenyan  appears  to  have  been 
of  a  different  opinion  in  Porter 
v.  Bradley,  3  T.  R,  143;  but 


Lord  EMm,  in  Cooks  t>.  De 
Vaades,  9  Ves.  197,  aogt  con- 
curs ia  the  opinion  of  Mr* 
Justice  Buller, 
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.     18l&  but  **  »PP««"  to  have  meant,  first,  that  his  Male  Issue 

H..™       *?  S°nS'  Sh°uld  take  a  Fee'  and  if  *«*  were  none' 
nAjiiw.*       then  ^  his  Danghtei8  ghould  take  a  Fee 

Bramdwoos 

and  others,  "e  Plaintiff,  therefore,  mast  have  a  Decree  accord- 

ing to  the  prayer  of  her  Bill. 

With  respect  to  the  Costs,  I  wish  to  hear  what  the 
Counsel  have  to  say. 

234  January.       The  question  as  to  Costs  was  now  spoken  to. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  Blenman  .— 
The  Trustee  must  have  his  Costs,  he  having  acted 
according  to  the  opinion  of  an  eminent  Conveyancer, 
who  thought  the  Defendants  were  entitled  to  the  Estate! 
Then,  how  are  his  Costs  to  be  paid?  He  has  a  lien 
on  the  Trust  Estate  for  them.  The  Plaintiff  must  pay 
his  Costs,  and  thereby  redeem  the  lien  on  the  Estate  • 
or  the  Court  may  order  the  Estate,  or  part,  to  be  sold,  to 
pay  them.  It  may  direct  the  Trustee  to  sell,  and  the 
Plaintiff  to  join  in  the  Sale. 

Then,  as  to  the  Costs  of  the  Infant  Defendants. 
Tbey  were  necessary  parties;  they  could  not  disclaim. 
In  the  case  of  a  Will,  if  the  Testator  ha.  so  expressed 
himself  that  a  doubt  arises  as  to  hi,  property,  and  he 
ha.  an  Estate  beyond  the  subject  of  the  suit,  such 
E.tote  pay.  A.  Costs  of  litigating  his  Will;  if  no  such 
Estate,  then  the  property  in  dispute,  pays  the  Cost* 

The  wme  principle  applies  to  Deeds.  The  doctrine 
..dear  a.  to  Personal  Estate,  and  why  is  it  not  to 
extend  to  Real  Estate?    In   the  A^eU  Case,  the 
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Defendant's  costs  were  ordered  to  be  raised  by  Sale  or 
Mortgage  of  the  Estate.   Those  who  take  under  a  Gift/      „ 
take  the  Estate  subject  to  the  expense  of  litigating  ^ 

doubtful  questions  arising  out  of  such  Deed  of  Gift.  Brandwood 

*nd  other*. 
When  a  Trustee  files  a  Bill  to  have  the  opinion  of 
the  Court  upon  the  Construction  of  a  Trust  Deed,  the 
Court  gives  the  Trustee  and  Cestuis  que  Trust  their 
Costs  out  of  the  Trust  Property ;  and  Bills  of  this  sort 
are  often  filed,  because,  if  the  Catuis  que  Trust  filed  the 
Bill,  and  it  was  dismissed,  they  would  have  to  pay  the 
Costs. 

Sir  Samuel  Romilly: — 
Angell  v.  Angell  bears  no  analogy  to  this.  Case,  Here 
are  no  Trusts  to  be  executed.    It  was  a  very  strong 
case.  There,  the  Costs  of  Ejectments  were  apportioned. 

The  Trustee  must  have  his  Costs  from  the  Plaintiff, 
but  the  Plaintiff  is  entitled  to  have  them  over  against 
the  other  Defendants.  There  is  no  equity  or  justice  m 
making  a  successful  Plaintiff  pay  the  Defendant's  Costs. 
If  the  Trustee  had  surrendered  to  these  Defendants,  and 
an  Ejectment  had  been  brought,  they  must  have  paid 
the  Costs  on  both  sides.  It  being  a  Trust  Estate  makes 
no  difference  in  regard  to  Costs.  It  is  very  different 
where  doubts  arise  on  the  Construction  of  a  Will. 

The  Vice  Chancellor  : — 

[After  stating  the  nature  of  the  Suit  and  the  Decree, 

observed,] 

This  suit  has  arisen  in  consequence  of  claims  by 
adverse  Litigants,  to  an  Estate  in  the  hands  of  a  third 
person,  a  Trustee;  the  question,  whose  Estate  it  is, 
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depending  upon  the  Construction  to  be  placed  on  the 
words  of  a  Deed. 


The  Court  has  a  discretionary  authority  on  the  sub- 
ject of  Costs,  but,  in  general,  it  makes  the  unsuccessful 
Party  pay  them,  unless  there  are  particular  circum- 
stances which  induce  the  Court  not  to  give  any  Costs ; 
but  it  is  not  the  course  of  the  Court  to  order  the  Costs 
of  the  unsuccessful  party  to  be  paid  out  of  the  contested 
property.  In  all  Bills  for  the  recovery  of  an  Estate, 
the  question  must  arise  upon  the  Construction  of  some 
Instrument,  and  the  parties  litigate  at  the  peril  of  Costs. 

The  Deed,  which  gave  rise  to  this  Suit  was  so  darkly 
framed  as  to  occasion  fair  doubts  as  to  its  Construction, 
and  therefore  there  is  ground  to  excuse  the  Defendants 
from  paying  Costs ;  but  the  Court  will  not  compel  the 
successful  party  to  pay  the  Defendants  Costs  out  of  the 
recovered  Estate.    No  Case  goes  so  far  as  that. 

Costs  of  a  Litigation,  in  the  course  of  administering  a 
Will,  are  given  out  of  general  Assets,  or,  in  case  of 
deficiency,  out  of  the  Fund  ;  but  that  is  a  very  different 
case  from  the  present;  and  if  the  analogy  hold,  the 
general  Assets  of  the  person  creating  the  dispute  must 
be  resorted  to,  not  the  Estate  in  litigation. 

The  case  of  Angdl  v.  Jngell,  which  is  not  reported, 
does  not  apply.  The  Defendant's  Costs  in  Equity  were 
not  given  out  of  the  Estate,  but  only  his  Costs  at  Law, 
and  that,  as  it  has  been  admitted,  was  going  farther  than 
any  case  had  gone  before.  There,  the  Costs  at  Law  paid 
by  one  individual,  were  directed  to  be  borne  contnbutive- 
ly,  because  all  parties  were  interested  in  the  steps  taken  at 
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Law,  which  were  for  the  preservation  of  the  property 
in  dispute.  That  case,  therefore,  bears  no  analogy  to 
the  present. 

According  to  the  doctrine  contended  for,  it  must  be 
laid  down  as  a  general  rale,  that  if  a  person  devises  or 
grants  an  Estate,  so  as  to  give  occasion  for  litigation 
on  a  doubtful  question!  the  Estate  must  pay  the  Costs 
on  both  sides.  No  Case,  no  Dictum  has  been  cited,  to 
warrant  such  position* 

The  Trustee  must  have  his  Costs.  Those  Costs  the 
Plaintiff  does  not  object  to  pay.  The  other  Defendants 
are  excused  from  paying -Costs,  but  are  not  to  receive 
them* 
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Brand wood 
and  others. 


THOMPSON  and  another,  v.  SMITH  and  others. 

WILLIAM  LLEWELLYN  being  the  Owner  of 
One  Third  Part  or  Share  of  a  Ship,  called  the  Eliza 
Frames,  belonging  to  the  Port  of  London,  which  Ship 
was  then  at  Sea,  in  order  to  indemnify  the  Plaintiffs 
against  the  payment  of  certain  Bills  of  Exchange  which 
they  had  indorsed  for  the  benefit  of  Llewellyn,  Grant, 
and  others,  executed  to  the  Plaintiffs,  on  the  3d  of 
December  181 1,  a  Bill  of  Sale,  or  Assignment,  of  such 
One-third  Part  or  Share  of  the  Ship,  to  hold  the  same 
unto  the  Plaintifis,  their  Executors,  Administrators  and 
Assigns,  for  their  own  use,  and  as  their  proper  Goods 
and  Chattels  from  thenceforth  for  ever ;  with  a  Power 
of  Attorney  therein  contained,  empowering  the  Plaintiffs 


31st,  **d  Dec, 
iSi5» 

A  Mortgage  of 
a  Ship  at  Sea 
(the  Form*  re- 
quired by  the 
Registry  Acts 
being  observed), 
held  to  be  valid  ; 
and  an  Injunc- 
tion granted  to 
prevent  an  im- 
proper Indorse- 
ment on  the  Cer- 
tificate of  the 
Registry  of  the 
Ship. 
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1816.         for  him,  and  id  his  name,  on  the  return  of  the  Ship  to 

Port,  to  make  and  subscribe  all  such  Memorandums 

._         and  Instruments  on  the  Certificate  of  the  Registry  of 

Vm  the  Ship,  and  to  do  such  other  acts  and  things  as  should 

Sum        be  requisite  and  fit,  to  confirm  and  complete  the  Sale 

and  other*.      and  Conveyance  by  such  Bill  of  Side  intended  to  be 

made  of  such  One-third  Part  or  Share  of  the  Ship, 

he   the  said  Wilhmm  Llewellyn  thereby  ratifying  and 

confirming,    and  agreeing  to  ratify  and  confirm  the 

same. 

Previous  to  this  Bill  of  Sale,  and  unknown  to  the 
Plaintiffs  when  the  Bill  of  Sale  was  made  in  their 
favour,  Llewellyn  had  executed  a  Bill  of  Sale  of  bis 
Interest  in  the  Ship,  dated  the  26th  of  March  1811,  to 
Hasket  Smith,  for  securing  the  payment  of  856  J. 

Hasket  Smith  then  was,  and  at  the  filing  of  the  Bill 
continued  to  be,  Agent  for  the  Owners  of  the  Ship;  and 
in  January  1809  ^e  Ship  was  hired  on  behalf  of  his 
Majesty,  by  the  Commissioners  for  managing  the  Af- 
fairs of  the  Transport  Service,  and  the  Agreement  was 
made  with  Hasket  Smith,  and  by  the  Charty-Party,  the 
Freight  of  the  Ship  was  payable  to  him  alone,  and  he 
received  considerable  Sums,  in  respect  of  Freight, 
and  more  Freight  was  becoming  due,  the  Ship  being 
still  at  Sea,  and  in  the  Service  of  Government. 

•  i 

Hasket  Smith  was  by  Grant,  at  the  instance  of  the 
Plaintiff^  satisfied  his  Debt  for  which  the  Bill  of  Sale 
was  given  to  him  as  a  Security;  but  he  refused  to 
give  up,  cancel,  or  assign  the  same ;  and  by  another 
Bill  of  Sale  dated   the   17  th  of   March    1812,   ha 
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re-a^igncd  to  LkweUyn,  the  One-third  Part  or  Share  of 
the  Ship. 

Previous  to  any  of  these  Bilk  of  Sale,  the  Ship  Eliza 
Frances  was  duly  registered  at  the  Custom-Howe  in 
the  Port  of  London,  and  the  usual  Certificate  was 
granted;  and  the  Ship  being  at  Sea  with  the  Certificate 
on  board,  prior  to  the  26th  of  March  1811,  and  ever 
since,  the  Bill  of  Sale  of  that  date,  and  the  subsequent 
Bills  of  Sale  of  the  3d  of  December  1811  and  17th  of 
March  1812,  had  not  been,  nor  could  be,  indorsed  on 
the  said  Certificate 4  but  Memorandums  were  entered  in 
the  Registry  Book  at  the  Custom-House,  of  such  several 
Bills  of  Sale. 

In  May  1812  Llewellyn  was  declared  a  Bankrupt, 
and  the  Defendants,  Hooper  and  Nicholls,  were  chosen 
Assignees. 

The  Sum  of  2,1  *tL  remained  due  to  the  Plaintiffs,  in 
respect  of  what  they  had  been  called,  upon  to  pay,  as 
Indorsees,  and  as  a  Security  against  which  payments, 
the  Share  in  the  Ship  had  been  assigned  to  them. 

The  Bill,  stating  these  fads,  Prayed,  that  the  Defen- 
dants might  be  restrained  by  Injunction  from  taking 
out  of  the  hands  of  the  Master  of  the  Ship  or  Vessel 
the  Eliza  Frances,  and  from  receiving  from  him  or  any 
other  person,  the  Certificate  of  the  Registry  of  such 
Ship  or  Vessel,  and  from  indorsing  or  causing  to  be 
indorsed  thereon,  the  Bills  of  Sale  of  the  26th  of 
March  *8ir,  and  17th  of  March  1812,  or  either  of 
them,  or  any  Memorandum  of  the  same,  or  of  either  of 
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them,  and  from  doing  any  act  to  prevent  or  hinder  the 
Plaintiffs  from  procuring  to  be  indorsed  on  said  Certi- 
ficate, the  said  Bill  of  Sale  of  the  3d  of  December  1811, 
until  they,  or  some  or  one  of  them,  9hould  have  folly 
paid  and  satisfied  the  money  remaining  due  to  the 
Plaintifk  on  the  Security  of  the  Bill  of  Sale  of  the  3d  of 
December  181 1 ;  and  that  the  said  H.  Smith  might  be 
decreed  to  pay  to  the  Plaintiffs  One  Third  part  of  the 
amount  of  the  several  sums  of  money  which  had  been 
received,  or  should  be  received  by  him  from  Government 
for  the  Freight  of  the  said  Ship  or  Vessel,  or  so  much 
of  the  same  as  should  be  necessary  to  satisfy  the 
demands  of  the  Plaintiffs. 


The  Answers  of  the  Defendants  Smith,  Llewellyn,  and 
of  Hooper  and  Mcholls,  his  Assignees,  admitted  the 
btfore»mentioned  facte,  but  the  Assignees  resisted  the 
Relief  sought  by  the  Bill. 


Sir  Samuel  RomiUy,  a&d  Mr*  Johnson,  for  the 
Plaintiff*  :— 
We  have  a  dear  equitable  Title  to  this  One-third 
of  the  Ship ;  no  legal  Title  could  be  acquired  till  its 
return.  If  Llewellyn  had  paid  Smith,  he  was  entitled 
to  have  Smith's  Bill  of  Sale  delivered  up;  and  the 
Plaintiffi*  having  in  them  Llewellyn's  interest,  were 
entitled  to  have  Smith**  Bill  of  Safe  delivered  to  them 
when  his  Mortgage  was  paid  o#l  No  case  has  de- 
cided that  ah  Equity  of  Redemption  in  a  Ship  cannot  be 
assigned.  The  Bankruptcy of  Lk&eltyn  does  not  aflfect 
the  Plaintiffs  rights.  It  was  a  fraud  in  Smith  to  assign 
to  Llewellyn,  after  notice  of  the  Plaintiffs  Bill  of  Sale. 
All  that  the  Register  Acts  require  has  been  done  by  an 
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entry  of  the  Bill  of  Sale  at  the  Custom-Howe,  The 
Assignees  of  Llewellyn  can  be  considered  only  as  Trustees 
fpr  the  Plaintiffs  of  the  Bill  of  Sale  made  by  Smith  to 
Llewellyn. 

The  inclination  of  the  Chancellor  appears  strongly 
in  favour  of  Relief  where  the  Indorsement  on  the  Cer- 
tificate within  the  ten  days  is  prevented  by  Fraud ;  but 
here  the  Ship  has  not  arrived,  and  our  application  is  to 
prevent  a  fraud. 

Mr.  Leach,  Mr.  Cooke,  and  Mr.  Matthew,  for  the 
Defendants : — 
After  the  Conveyance  by  Smith  to  Llewellyn  he 
became  the  apparent  Owner.  Since  the  Register  Acts 
there  can  be  no  such  thing  as  an  equitable  Title  tip  a 
Ship;  and  in  several  cases,  Courts  of  Equity  have  re- 
fused to  give  effect  to  an  equitable  Title.  The  pro- 
perty in  the  Vessel,  though  at  Sea,  vested  in  Smith 
by  the  Bill  of  Sale  to  him ;  and  though  he  was  after- 
wards  paid,  yet  as  no  Re-conveyance  had  been  made  by 
Smith  to  Llewellyn  before  the  Bill  of  Sale  to  Thompson 
and  Brymer,  the  Transfer  to  them,  was  ineffectual  and 
invalid  in  Law  and  Equity,  and  the  subsequent  Assign* 
men  t  by  Smith  to  Llewellyn  vested  the  legal  Estate  in  him ; 
and  his  Assignees  are  now  entitled.  The  Title  must  be  in 
them  whom  the  public  documents  designate  as  Owners. 

It  is  dear  from  Nemnham  and  others,  Assignee*  of 
Bland  and  others,  v.  Graves  and  others,  Assignees  of 
Dawson  and  another;  and  from  Barkery.  Chapman  (a), 

(a)  These  two  Cases  were      voured  the  Reporter  with  the 
stated  by  Mr.  Cooke,  horn  his      use  of  them.     In  Newnkam 
MS.  Notes,  and  he  has  fa-      and  others,  Assignee*  of  Bland 
Ee  2 
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determined  by  the  Master  of  the  Rolls,  that  this  Conrt 
has  no  Jurisdiction  to  relieve  in  eases  of  Fraud  relating  to 

and  another  v.  Graves  and 
another.  Assignees  of  Dawson 
and  another,  33d  April  1808, 
it-  appears,  Damon  and  his 
Partner,  for  a  valuable  con- 
sideration, assigned  to  Eland 
and  his'  Partner,  a  ship,  called 
the  Venus,  by  a  proper  Bill  of 
Sale.  The  vessel  was  then  at 
sea.  A  Copy  of  the  Bill  of 
Sale,  with  notice,  was' duly 
sent  to  the  Commissioners  of 
the  Customs,  according  to  the 
Act  34  Geo.  III.  c.  68. 

In  May  1 808  Bland  and  Co. 
became  Bankrupts,  and  the 
Plaintiffs  were  appointed  As- 


In  the  same  month,  Dawson 
and  Co.  became  Bankrupts, 
and  Graves  and  another  were 
chosen  Assignees. 

On  the  31st  July,  1808,  the 
Vessel  arrived  .in  London,  to 
which  Port  she  belonged.  The 
Plaintiffs  immediately  took 
actual  possession,  and  applied 
to  the  Captain  for  the  Certi- 
ficate of  the  Registry,  to  get 
it  indorsed  within  the  ten  days 
after  the  arrival  of  the  ship, 
as  required  by  the  Act,  but 
the  Captain  acting  in  collusion 
with  the  Assignees  of  Dawson, 
delivered  it  to  them,  and  it 
was  admitted,  that  application 
had  been  made  to  the  Assign 


nees  of  Dawson  to  direct  the 
Captain  to  deliver  the  Certifi- 
cate within  ten  days,  and  that 
they  refused  to  do  so,  conceiv- 
ing they  were  not  bound  to  do 
any  act  to  assist  the  Plaintiffs 
in  mating  perfect  their  Title. 
The  Master  of  the  Rolls  was 
of  Opinion, -that  the  Registry 
Act  precluded  the  Court  from 
giving  any  relief,  and  dis- 
missed the  Bill,  but  without 
Costs. 

In  Barker  v.  Chapman  and 
others,  Assignees  of  Robson, 
3rd  March,'  181a,  the  Bank- 
rupt, Robsonj  had  executed' a 
Bill  of  Sale  of  the  ship  Aw- 
chus  to  the  Plaintiff,  and  made 
an  Indorsement  on  the  Re- 
gistry in  the  presence  of  two 
Witnesses;  and  sent  the  In- 
strument to  the  Broker,  bat 
from  inadvertence-  or  design, 
the  Witnesses  had  not  signed 
the  Attestation,  and  it.  was 
sent  back  to  Robson  to  get 
the  proper  Attestation,  but 
he  detained  the  same  till  ho 
became  Bankrupt,  and  the 
Assignees  refused  to  deliver 
up  the  Bill  of  Sale.  The 
Master  of  the  Rolls  dismissed 
the  Bill,  so  far  as  related  to 
the  ship  Bacchus,  but  without 
Costs. 
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the  Registry  of  Ships..  If  it  could  interfere  in  cases 

of  Fraud,  why  not  .in  cases  of  Accident  ?  w     v   ' 

Thomwon  and 

There  can  be  no  such  thing  as  an  Equity  of  Re-  i 

demption  in  a  Ship,  since  the  Register.  Acts.  Smith 

aod  others. 

The  Plaintiffs  have  permitted  Llewellyn  to  be  the 
visible  Proprietor,  and  the  Act,  ai  Jac.  I.  c.  19.  sec.  11. 
applies. 

Sir  Samuel  Romilly,  in  reply  :— • 
The  two  MS.  Cases  cited  by  Mr.  Cooke  do  not  apply, 
for. in  those  cases  the  ten  days  after  the  return  of  the 
Ship. had  elapsed,  and  no  Indorsement  was  made  on  the 
Certificate  of  Registry.  Here  the  Forms  have  been  ob- 
served as  far  as  they  could  be.  If  Llewellyn  had  remained 
solvent,  and  tendered  the  money  lent  by  Smith,  this 
Court  would  have  ordered  Smith's  Bill  of  Sale  to  be 
delivered  up.  We  stand  in  the  situation  of  Llewellyn. 


The  Vi^e-Chancellcr : — 
The  utmost  effect  of  the  Cases  hitherto  decided  on  21st  December. 
this  Subjecrhas  been,  that  when  the  question  is,  whether 
the  Forms  prescribed  by  the  Registry  Acts  shall  prevail, 
or  the  Equitable  Title  be  made  good ;  the  Forms  must 
prevail. 

In  the  Case  determined  by  the  Master  of  the  Rolls  of 
Barker  v.  Chapman,  there  was  direct  Fraud,  but  he 
"held  it  not  to  be  relievable.  The  Court,  he  thought, 
could  not  dispense  with  the  Forms  on  equitable,  grounds, 
.or  acknowledge  any  Title  not  clothed  with  the  legal 
forms  prescribed  by  the  Acts ;  but  in  this  Case,  those 
forms  have  been  observed,  in  letter  and  spirit.  Thompson 

E  e  s 
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1810.  has  entered  his  Bill  of  Sale  at  the  Custom-House; 

%        T  he  has  fonn  and  substance— the  legal  and  equitable 

Thommok  and   rfght    Why  then  are  not  the  piajntiffs  entitled  to  the 

v   '         relief  tbey  pray  i  As  against  Uewellyn,  if  solvent,  his 
Smith  right  would  be  dear,  and  -  his  Assignees  can  be  in  no 

and  others.  better  situation.  Putting  out  of  the  way  the  entangle- 
ment of  the  question  by  these  Registry  Acts,  the  case 
would  only  be  the  ordinary  one  between  Mortgagor 
and  Mortgagee.  Smith's  was  the  only  Mortgage 
previous  to  the  Plaintiff's ;  and  when  that  was  paid,  the 
right  of  the  Plaintifia  was  clear.  The  whole  fallacy  of 
the  Defendants  case  arises  from  applying  the  Decisions 
in  Cases  where  the  Forms  prescribed  by  the  Register 
have  tuft,  to  a  case  where  the  Forms  have,  been  ob- 
served. When  those  forms  are  observed,  the  rights  of 
parties  must  be  determined  on  general  principles*     . 

It  has  been  said,  there  can  be  no  such  thing  as  a  valiid 
Mortgage  of  a  Ship;  and  that  there  has  jiot  been  one 
since  the  Registry  Acts  which  passed  nearly  thirty  years 
ago !  What  authority  is  there  for  so  strange  a  propo- 
sition? Every  day  there  must  be  instances  of  such 
Mortgages ;  and  a  variety  of  Cases  have  occurred  both 
in  Law  and  Equity,  where  they  have  been  recognized. 
The  Acts  only  invalidate  Contracts  without  the  proper 
Forms. 

It  was  once  argued,  that  under  these  Acts,  pari  of  a 
Ship  could  not  be  transferred;  but  it  was  determined, 
it  might,  as  before  the  Acts (6).    A  power  of  mort- 

(b)  Underwood  v.  Miller,  contemplates  a  Transfer  of  the 

l  Taunt.  387.      In  that  case  whole  Ship,  it  uses  the  ex* 

Chief  Justice  Mantficld  said,  presslon  *  all  my  [or  our]  right, 

"  if  here  the  Act  of  Parliament  share,  and  interest;'  and  it  is 
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gaging  Ships  existed  before  the  Acts,  and  they 
have  not  taken  that  power  away.  The  Acts  were  de- 
signed to  prevent  Foreigners  acquiring  an  interest  hi 
Ships  of  which  British  Subjects  were  the  apparent 
Owners ;  but  there  is  nothing  in  the  reason,  the  letter, 
or  the  spirit  of  them,  which  prevents  a  Mortgage  of 
a  Ship,  provided  the  proper  Forms  are  observed.  A 
Mortgage  of  a  Ship,  is  just  as  good  as  the  Mortgage  of 
may  other  Chattel; 
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The  BiH  of  Sale  of  One  Third  of  the  Ship  to  Hasket 
Smith  hi  March  i8h,  for  securing  856/.,  passed  only 
a  partial  Interest,  the  remaining  Interest  being  ill 
Llewellyn;  and  the  subsequent  Bill  of  Sale  to  the  Plain* 
tiffe  in  December  1811,  passed  the  Interest  which 
remained  in  Llewellyn,  to  Thompson,  the  proper  Forms 
being  observed.  Smith  being  paid  his  856/.,  assigns 
his  Bill  of  Sale  to  Llewellyn,  but  that  gave  Llewellyn  no 
new  Interest,  he  having  before  parted  with  all  his  In- 
terest to  Thompson,  subject  to  the  claim  of  Smith  jn 
respect  of  -  his  8567.  A  Mortgagor  cannot  set  up  a 
legal  Interest  in  opposition  to  his  Mortgagee  (c). 


The  Plaintiffs  resort  to  Equity  to  prevent  Smith  com- 
mitting a  Fraud,  and  to  enable  them  to  perfect  their 
Bill  of  Sale.  It  is  but  justice ;  and  there  is  nothing  in 
the  Acts  which  cripple  the  arm  of  a  Court  of  Equity. 


plain  that  the  persons  whe 
penned  the  Actomitted  to  pro- 
vide for  the  case  of  the  Sale 
of  a  part :  but  the  Legislature 
only  meant  that  the  Indorse- 
ment should  show  what  was 
the  Interest  conveyed ;  for  it 

E 


would  be  impossible  literally 
to  follow  tyis  Act,  and  to  say 
"  all  my  Interest,"  when  the 
Vendor  meant  to  convey  a 
part  only,  p.  389. 
.  (c)  See  Goodtitle  r.  Bailey. 

Cowp.  601.  3. 
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1610*  Is  it  to  be  said  that  a  Court  of  Equity  can  have 

1  nothing  to  do  with  Ships;  or  that  the  Statutes,  by  de* 

Thompson  and  cj^jng  that  without  certain  prescribed  Forms,  no  Sale 
era>  of  aShip  shall  be  valid,  have  established, conclusively,  the' 
^xam  Validity  of.  every  Sale,  in  which  these  Forms  are  ob* 
and  others,  served,  however  fraudulent  or  objectionable  it  may 
be  on  other  grounds?  As  well  might  it  be  said, 
that  the  Act  which  provides  that  no  Will  of  Real 
Estate  shall  be  good  without  three  Witnesses,  has 
made  every  Will  good  which  has  three  Witnesses.  The 
Register  Acts  decide  nothing  between  two  Parties  who 
have  obeyed  the  Forms  required  by  the  Acts,  and  this 
Court  must  abdicate  its  power  were  it  not  to  prevent 
these  Defendants  doing  an  act  which  must  be  fatal  to  - 
the  rights  of  the  Plaintiff.  The  question  is  not  what 
relief  could  he  given  if  the  ten  days  had  elapsed — or  if 
there  were  no  Bill  of  Sale— or  no  Entry  at  the  Custom- 
House, 

With  respect  to  the  objection  as  to  the  Statute 
of  James,  there  is  no  evidence  that  Llewellyn  bad  the 
ordering  and  disposition  of  the  Ship  after  the  Bill  of 
Sale  to  the  Plaintiff.  There  is  no  weight  therefore  in 
that,  objection. 

This  is  the  opinion  I  have  at  present  formed  upon  the 
Case;  but  I  shall  give  my  final  Judgment  To-morrow. 

The  Vice-Chancellok  :— 
a*d  Dec.  1815.  The  Facts  of  this  Case  are  not  disputed.  In  order  to 
determine  the  question,  it  is  proper  to  consider,  1st. 
How  the  case  would  stand  supposing  the  Register 
Acts  were  out  of  the  question,  adly.  What  is  the 
effect  of  those  Acts. 
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i.  The  Mortgage  of  a  Ship  is  like  a  Mortgage  of 
any  other  Chattel,  and  subject  to  all  the  principles  laid 
down  in  Courts  of  Law  and  Equity,  relative  to  such 
Mortgages.  Llewellyn  was-  bound  to  give  validity  to 
the  Bill  of  Sale  to  the  Plaintiffs,  and  this  Court  would 
not  suffer  it  to  be  defeated  by  the  Conveyance  from 
Smith  to  him.  When  Smith's  Mortgage  was  paid  off 
the  Plaintiffs  were  entitled  to  call  upon  Llewellyn  to 
complete  their  Title,  by  clothing1  their  equitable,  with 
the  legal,  Interest.  There  was  a  valuable  Consideration* 
for  the  Mortgage  to  the  Plaintiffs ;  and  UeweUyn  ought' 
not  to  have  taken  an  Assignment  frota  Smkh  when  his 
Mortgage  was  paid  off;  but  Smith  ought  to  have  con- 
veyed to  the  Plaintiffs,  his  Mortgage  having  been  paid 
off  by  Grant  on  behalf  of  the  Plaintiffs.  The  Assignees 
of  Llewellyn  stand  in  no  better  situation  than  Llewellyn 
himself;  it  would,  therefore,  have  been  clear,  inde- 
pendent of  the  question  raised  on  the  Register  Acts, 
that  the  Plaintiffs  would  have  been  entitled  to  the 
relief  they  pray  by  their  Bill,  both  on  general  prin- 
ciples, and  the  express  Covenant  contained  in  LUweU 
lyn's  Bill  of  Sale  to  Thomjmon. 


L— — * ' 

Thomvsox  and 
othenj 

c; 

Sxhh 

aa&  others. 


2.   How  does  the  Case  stand  under  the'  Register 
Acts: 


It  is  admitted  that  Thompson'*  Bill  of  Sale  was  ac- 
companied with  all  the  requisites  which  the  Acts 
prescribe,  on  the  Transfer  of  a  Ship  at  Sea.  His 
Bill  of  Sale  duly  recited  the  Certificate ;  a  copy  was 
transmitted  to  the  Cus torn-House;  the  Entry  on  the 
Oath,  and  the  Memorandum  in  the  Register,  were  duly 
made,  and  notice  given  to  the  Commissioners.  One 
form  remains  to  be  complied  with  when  the  Ship  re- 
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1816.  turns  to  Port,  viz.  to  indorse  the  Bill  of  Sale  on  the 

q  Certificate.    The  object  of  the  Bill  is  to  secure  this 

TaoiiPSOM  and  jgmn  ^f  ^  txoc  Qwner>  q^  to  prevent  its  being  firau- 

dulently  intercepted  by  those  who  are  under  a  positive 
tana         obligation  to  do  all  acts  necessary  for  the  completion  of 
ant  others,      h»  Title.    What  is  there  in  the   Register  Acts  to 
deprive  the  Plaintiffs  of  this  manifest  Equity  i 


The  difficulties  in  all  the  Cases  hitherto  have  arisen, 
as  in  Hibbert  v.  Rolle$ton(d),  from  the  Forms  required 
by  the  Act,  not  having  been  attended  to.  In  such  case 
the  Statute  nullifies  the  Sale,  both  at  Law  and  in  Equity* 
InMestair*.  Gillespie  (e),ihe  ten  days  had  elapsed  with- 
out an  Indorsement,  which  had  been  prevented  by  a 
palpable  Fraud,  a  Fraud  so  very  gross,  that  the  Lord 
Chancellor  felt  a  strong  inclination  to  relieve ;  and  the 
Matter  of  the  Rolls,  though  rather  inclined  to  think  the 
Court  could  not  relieve,  concurred  so  far  with  ttoq 
Chancellor  as  to  allow  an  Issue  to  be  directed  to  ascer* 
tain  the  facts  relating  to  the  Fraud,  and  the  Cause  was 
afterwards  compromised.  The  Master  of  the  Rolls,  in 
the  cases  mentioned  by  Mr.  Cooke,  determined,  that 
Fraud  in  such  cases  was  not  relievable.  In  a  recent  case, 
however,  the  Lord  Chancellor,  I  understand,  continued 
to  express  a  doubt  whether  Fraud  might  not  form  a 
ground  for  Relief.  In  the  cases  alluded  to  in  Bank- 
ruptcy, Yallap(f),  and  the  others,  the  Forms  not  being 
attended  to,  the  Bill  of  Sale  was  not  recognized,  and 
the  want  of  sucb  Forms  was  held  fatal. 

What  is  there  in  the  Act  which  makes  void  the 

(d)  3Bre.CC.57it  {/)  15  Ves.  60,  and  see 

.(c)  1 1  Ves.  6*6.  S.  Ci  MS.      C  unit  v.  Perry,  6  Ves.  739. 


CASES  IN   CHANCERY.  4oy 

Plaimiffii  Bill  of   Sale  ?    Their  Title  waa  communi-           i816# 
cated  to    the  Public.     AH  was  done  that  the  Act     * — *^ 9m 


requires  to  be  done;  they  could  do  no  more,  to  long  aa  Thompson  and 
the  Ship  was  at  Sea*    All  the  Parties  in  this  respect         others, 
stand  in  p&ri  jure.    The  Plaintiffs,  being  fearful  that         ^  *' 
the  only  remaining  form  to  be  observed  on  the  return      ^  0(1 
of  the  Ship  to  complete  their  Title  would  be  prevented 
by  the  activity  of  the  Assignees  of  Llewellyn,  file  this 
Bill ;  and  I  see  nothing  in  the  letter  or  the  spirit  of  the 
Act  to  disappoint  their  claims  to  the  assistance  of  the 
Court ;  the  Act  not  having,  between  Claimants  who 
have  equally  attended  to  the  Forms  of  the  Act,  take* 
away  the  equitable  Title  to   Relief,  which  in  other 
respects,  one  may  have  against  the  other, 

I  was  struck  by  the  assertion,  that  since  the  Registry 
Acts  there  can  be  no  valid  Mortgage  of  a  Ship;  that  such 
Mortgages  are  merely  made  upon  honour,  the  Bill  of 
Sale  in  such  cases  being  absolute  and  without  any  de* 
feazance,  and  the  Mortgage  of  a  Ship  not  being  con- 
sidered as  capable  of  being  enforced  in  Law  or  Equity. 
It  seemed  to  me  an  alarming  position,  that  if  a  Ship, 
worth  10,000/.  was  mortgaged  for  100/.  there  is  no 
other  than  an  honorary  engagement  to  return  the  Ship,  on 
repayment  of  the  100/.  and,  therefore,  if  in  such  case  the 
Mortgagee  becomes  Bankrupt,  his  Assignees  may  claim 
the  absolute  right  to  the  Ship !  Before  the  Registry 
Acts,  Ships  might  have  been, and  constantly  were,  mort- 
gaged, and  the  free  Transfer  of  Property  has  always  beep 
encouraged.  The  Registry  Acts  were  intended  for  the 
benefit  of  the  British  Owners,  and  of  Trade  and  Com- 
merce ;  but  if  it  be  true  that  they  operate  to  deprive  the 
Owners  of  their  former  right  of  raising  money  by  Mort- 
gage, the  consequences  to  Commerce  would  be  most 
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1810.         injurious  and  alarming.      Such  a  proposition,  publicly 

stated,  calls  for  immediate  reprobation;  it  is  totally 

without  foundation.-   The 'Acts  only  meant  to  confine. 

the  Ownership  of  Ships  to  British  Subjects,  and  we*e  not  • 

intended  to  have  any -effect  on  the  right  of  mortgaging. 

A  Transfer,  by  Mortgage,  made  known  to  the  Public,  and 

confined  to  British  Subjects,  is  within  the  Spirit  of  the . 

Acts,  nor  js  there  any  thing  in  the  Letter  to  confine  the- 

Transfer,  toan  absolute  Sale*    Ever  since  the  passing 

of  the 7th  and£th  William,  and  the  morerecentStatutes, 

it  appears  from  many -cases  in.  Law  and  in  Equity  to 

have  been  admitted,  that  a  Ship  may  be.  mortgaged,  andL 

no  doubt  has  ever  been  suggested  on  the  subject(g).   hr 

Hibbert  v.  RoUcstone(h),  and  in  Mestair  v.  GilU*pie(S)> 

there  were  Mortgages  of  the  Ship,  and  no  objection 

was  made  in  that  reapect,    In  the  late  case-of  Wilson  v. 

Heather,  in  the  Common  Pleas  (A),  the  Court  considered 

the  Mortgage  of  a  Ship  as  valid,  provided  the  Forms 

required  by  the  Register  Acts  are  attended  to.     .      v ,, 

*  ■■* 

Axe  we  then,  in  the  absence  of  aB  Authority,'  and  Hf 
the  teeth  of  decided  Cases,  without  even  a  Ac* tun  to  the 
contrary,  and  without'  any  dung  either  in  the  letter 
or  spirit  of  the  Acts/  to  decide,  that  a  Ship  cannot  be 
mortgaged  ? 

It  is  said  Mortgages  of  Ships  are    prevented  by 

(g)  In  King  v.  King,  $  P.  pay  the  money  for  which  the 

Wins.  360,  mention  is  made  {Ship  was  Mortgaged, 

of  a  Decree  of  Lord  Harcourt,  .  (A)  $  Bro.  C.  C.  571,  and  in 

on  the  Mortgage  of  a  Ship  at  3  T.  R.  709. 

Sea,  which  Ship  was  taken,  (0  11  Ves.  616. 

and    the    Executors   of   the  (A)  5  Taunt  642. 
Mortgagor  were  decreed   to 
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the  difficulties  raised  at  the  Castom-House  upon  the 
Register  Acts,  the  Customhouse  refusing  to  register 
a  Mortgage;  and  that  the  Registry  Acts  prescribe  a 
certahr  form  of  Entry  to  be  made  at  the  Custom- House 
which  is  incompatible  with  a  Mortgage ;  and  that  the 
Acts  have  thus  indirectly  prohibited  -Mortgages.  If  all 
equitable  Titles  in  Ships  are  put  an  end  to,  what  is  the 
meaning  of  the  words  "  Contract  and  Agreement?'  The 
Act  {I)  says;  "  •  No  Transfer,  Contract  or  Agreement  for 
Transfer  of  any  property  in  any  Ship  or  Vessel,  made  or 
intended  to  be  made  after  the  1st  day  of  January  1795, 
shall  be  valid  and  effectual  for  any  purpose  whatsoever, 
either  in  Law  or  Equity,  unless  such  Transfer,  Contract 
or  Agreement  for  Transfer  of  property  in  such  Ship  or 
Vessel  shall  be  made  by  Bill  of  Sale,  or  Instrument  in 
Writing,9'  containing  such  recital  as  prescribed  by  that 
clause.  To  say  there  cannot  be  an  equitable  Title  to  a  Ship 
is  to  contradict  the  very  words  of  the  Act.  It  is  correct  to 
say  there  cannot  be  an  equitable  Interest  in  a  Ship  not 
notified  at  the  Custom-House;  because  if  there  might  be 
an  absolute  Bill  of  Sale  registered,,  and -a  separate  Deed 
of  Defeasance  not  registered,  the  Act  would  be  baffled, 
and  Foreigners  might  be  secretly  possessed  of  the  Owner- 
ship of  the  Ship* 

Thinking  this  Question  to  be  of  extreme  importance, 
I  have  taken  some  pains  to  collect  all  the  knowledge  I 
could  on  the  subject.  I  have  seen  the  Officers  engaged 
in  this  Department  at  the  Custom-House,  and  certainly, 
there  seems  to  have  prevailed  a  very  strong  notion, 
there,  as  well  as  in  the  Profession,  that  some  difficulties 
occur  in  consequence  of  the  prescribed  Form  of  Indorse- 
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(0  34  Geo.  III.  c.  68.  s.  14. 
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1816.  ment  in  the  34  Geo.  III.  c.  68.  s.  15,  which  is  in  the 

'  following  terms : — 

TBomneov  md 

oth€rt'  «  Form  of  Indorsement  00  change  of  Property." 

9* 

Smith 

and  others.  "  Be  it  remembered,  That  [I,  or  We]  [Ntmes,  Resi- 
u  iemccy  and  Occupation  of  the  Persons  idling]  have 
"  this  day  aold  and  transferred  all  [my  or  our]  right, 
"  Share  or  Interest  in  and  to  the  Ship  or  Vessel  [Nan* 
"  of  the  Ship  or  Vessel]  mentioned  in  the  withi? 
"  Certificate  of  Registry,  unto  [Names,  Residence, 
"  and  Occupation  of  the  Purchasers].  Witness  [my 
«  or  our  hands]  this  [date  in.  words  at  full  length]/ 
'*  Signed  in  the  presence  of 
"  [Two  Witnesses]/' 

This  Form  is  adapted  only  to  a  total  and  absolute 
Sale,  and  will  not  apply  to  a  Transfer  by  Mortgage, 
the  Mortgagor  not  being  properly  within  the  term 
"  Seller ;"  nor  can  he  tally  declare  that  he  has  sold 
"  all  Ins  right,  share,  or  interest  in  and  Co  the  Ship  or 
Vessel";  nor  is  the  Mortgagee  properly  a  Purchaser; 
At  the  Custom-House  the  Officers  will  not  permit  any 
Entry  but  according  to  this  prescribed  Form,  the  Statute 
not  having  provided  for  a  deviation  from  it  in  any  case ; 
nor  allowing  any* Sale  to  be  valid  without  a  strict 
observance  of  it. 

The  consequence  has  been  that  where  a  Ship  is  mort- 
gaged, the  practice,  I  find,  has  sometimes  been  to  have 
two  Instruments ;  one,  an  absolute  Conveyance  of'  the 
Ship ;  the  other,  a  Deed  of  Defeasance ;  the  former 
only  being  registered  at  the  Custom-House :  In  such  a 
case  a  difficulty  arises  in  enforcing,  in  a  Court  of  Justice, 
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the  Mortgagor's  Right  of  Redemption,  by  setting  up  1316. 

the  unregistered  Deed  in  opposition  to  the  registered  ;  ' 

and  from  thence  has  proceeded  the  idea*  that,  since  the       °o^m 
Register  Acts  no  Transfer  of  Property  in  a  Ship  could  be  ^ 

made,  except  by  way  of  absolute  Sale ;  and,  consequently,  Smith 
that  no  valid  Mortgage  of  a  Ship  could  be  made,  since  end  other* 
these  Acts.  But  this  course  of  reasoning  is  founded  in 
mistake  If  the  fact  were  established,  that  the  Form  of 
Register  prescribed  by  the  Acts  were  applicable  only  to 
the  case  of  an  absolute  Sale  of  a  Ship,  and  could  in  no  way 
be  suited  to  a  Transfer  by  way  of  Mortgage,  still  it  would 
not  follow,  as  a  consequence,  that  no  other  than  an 
absolute  Sale  was  intended  to  be  allowed,  but  merely 
that  the  Provisions  of  the  Act  should  be  deemed  to 
apply  only  to  ah  absolute  Sale,  leaving  all  other  Trans- 
fers of  Property  untouched  by  the  Acts,  to  be  governed 
by  the  same  rules  and  forms  which  prevailed  before  the 
Acts  were  passed,  there  being  nothing  either  in  the 
letter  or  spirit  of  the  Acts  unfavourable  to  die  con- 
tinuance of  the  Mortgage  of  Ships ;  and  it  being  utterly 
unreasonable  that  such  Mortgage  should  be  rendered 
invalid  merely  from  the  non-compliance  with  a  Form  of 
Register,  which,  according  to  the  hypothesis,  cofcld  im 
no  way  be  adapted  to  it.  It  is  impossible  not  to  see 
that  the  greatest  inconveniences  would  arise  if  -either 
of  these  alternatives  prevailed — if  any  prohibition  or 
restraint  were  imposed  on  the  right  of  Mortgaging 
Ships— or  if  the  guards  provided  by  the  Register  Acts 
against  Foreigners  acquiring  an  Interest  in  British  Ships 
did  not  extend  to  this  mode  of  Transfer  of  Property* 
It  is  therefore  of  great  importance  to  have  it  clearly 
understood,  that  for  neither  of  these  positions  is  there 
any  foundation.  The  contrary  of  both  is  assumed  in  the 
late  case  of  Wihm  v.  Heather,  decided  by  die  unanimous 
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Tbompsov  and 
others, 

v. 

Smith 

and  others. 
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Opinion  of  the  Court  of  Common  Pleas,  withoiit  any 
doubt  on  either  point;  and  in  that  Opinion  I  entirely 
concur.  I  hare  no  doubt  that  the  power  of  Mortgaging 
a  Ship  exists  as  fully  since  the  Register  Acts  as  it  did 
before,  provided  the  requisites  prescribed  by  the  Re- 
gister AeU  are  observed.  I  think  there  is  no  difficulty 
in  effectuating  this.  The  Mortgage  will  be  made  by  the 
usual  Bill  of  Sale  of  the  Ship,  containing  in  the'  same 
Instrument  a  Defeasance,  or  Condition  of  Re-transfer 
on  payment  of  the  Mortgage  Money.  This  Bill  of  Sale 
must  contain  the  Recital  of  the  Certificate,  as  the  Act 
directs ;  and  must  be  fully  indorsed  on  the  Certificate 
of  Registry,  if  the  Ship  be  in  Porr;  or  if  at  Sea,  a  full 
copy  of  it  must  be  transmitted  to  the  Custom-House, 
The  form  of  Indorsement  will  be  the  one  prescribed  by 
the  Act,  but  with  the  addition  of  the  Defeazance,  to 
express  the  true  nature  of  the  Contract  between  the 
Parties,  whenever  it  becomes  material  to  resort  to  evi- 
dence of  it.  There  is  nothing  in  the  Act  to  prevent 
such  an  addition  being  made  to  meet  the  exigency  of 
the  case.  A  greater  deviation  from  the  Form  prescribed 
by  the  Act  was  sanctioned  by  the  Court  of  Common 
Pleas,  in  the  case  of  a  partial  Transfer  of  the  Interest  in  a 
Ship  (m);  and  ah  ingenious  living  Writer(n)  has  well  ob- 
served, that  the  Act  seems  to  require  a  similar  deviation  in 
the  case  of  a  mere  Contract  for  the  Sale  of  a  Ship,  which 
the  Act  directs  to  be  registered,  but  which  cannot  be, 
in  the  exact  words  of  the  Form  prescribed.  A  liberal 
interpretation  of  the  Act  must  be  adopted  to  make 
Form  give  way  to  Substance.  In  die  subsequent  Forma 
to.be  observed  at  the  Custom-House,  the  Defeazance 

-  (m).  See  ante  402,  note  b,      .  Abbott,  on  Merchant  Ships, 
(»)  Mr.  (now  Mr,  Justice)    _&c.  p.  44,  and  note  (y.) 
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Will  probably  not  be  noticed  either  in  the  Entry  in-  )8H>. 

darted,  or  the  Oath,  or  in  the  Memorandum  made  in     * 
the  Book  of  Register*,  but  adhering  simply  to  the   THOMWonaod 
form  prescribed  by  the  Act,  it  will  be  registered  as  an         °  tn* 
absolute  Bill  of  Sale.    But  neither  the  Mortgagor  nor         Sum 
Mortgagee  c*a  suffer  by  that  omission.    The  Statutes      g^  other* 
invalidate  the  Transfer  only  in  the  event  of  a  neglect  of 
die  prescribed  requisites  by  the  Portia,  not  for  any 
mistake  or  neglect  by  the  Public  Officers*    And  in  the       , 
event  of  any  dispute  of  the  Title  in  a  Court  of  Justice, 
the  proper  evidence  of  Title  will  be  the  original  Docu- 
ments themselves,  not  any  imperfect  Abstract  made  of 
them  at   the  Custqm-House.    By  that  Abstract,  the 
Mortgagee  will,  it  is  true,  appear  the  sole  and  absolute 
Owner,  and  so  he  is,  pro  tempore,  till  redemption ;  but 
the  Mortgagor's  right  to  call  for  a  Re-transfer  will  ap- 
pear from  the  Bill  of  Sale,  fully  indorsed  on  the  Certi- 
ficate, if  the  Ship  be  in  Port,  or  if  at  Sea,  by  a  full 
copy  transmitted  to  the  Custom-House;  and  I  see  no 
ground  on  which  that  right  can  be  resisted.    It  is  a 
mistake  to  suppose  that  the  Owner  of  a  Ship  cannot 
make  any  Transfer  of  Property  without  parting  entirely 
nad  irredeemably  with  all  his  Interest.   The  right  to  re- 
deem, if  it  be  the  Contract  of  the  Parties,  (as  it  was 
in  the  present  Case  between  UeweUyn  and  5miM),even 
though  not  noticed  at  the  Custom-House,  still  con- 
tinued to  exist,  and  passed  by  the  second  Bill  of  Sale 
from  Llewellyn   to   Thompson,   by    which    Thompson 
stood  in  the  place  of  Llewellyn,  and  acquired  against 
him  and  his  Assignees  the  right  which  he  seeks  to 
enforce  by  this  Bill,  of  possessing  himself  of  the  Certi- 
ficate when  the  Ship  returns  to  Port,  for  the  purpose  of 
indorsing  thereon,  within  the  ten  days,  his  Bill  t>f  Sale. 
To  secure  the  attainment  of  that  right,  the  Plaintiffs 
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are,  I  think,  clearly  entitled  to  the  assistance  of  a  Court 
w"">       '     of  Equity,  and  to  prevent  the  infraction  of  it,  which 
Thompson  and  ^Q^ot  take  place  without  the  breach  of  an  express 
otbers,         Contract,  and  the  violation  of  every  principle  of  Equity 
and  Justice*    On  these  grounds,  I  think  the  Prayer  of 
the  Bill  is  proper;  and  as  the  Ship  has  by  consent  beep 
sold,  subject  to  the  Decision  of  the  Court,  the  Purchase 
Money  must  be  paid  to  the  Plaintiffs ;  but  as  it  i*  a 
Case  in  which  there  was  great  doubt,  I  give  no  Costs, 


v. 

Smith 

and  others. 


*5th  February. 
4th  March. 
A  Voluntary  Set- 
tlement in  favour 
of  Strangers,  by 
one  not  indebted 
at  the  time,  nor 
meaning  aFraud, 
good  against 
subsequent  Cre- 
ditors, 

On  the  Hearing 
of  the  Cause,  an 
Inquiry  will  not 
be  directed 
before  the 
Master,  unless 
a  ground  for  it 
is  laid  in  the 
Pleadings. 


HOLLO  WAY  and  others  v.  MILLARD  and  others. 

TllIS  was  a  Creditor's  Bill,  filed  against  the  Executors 
of  S.  //•  and  also  against  the  Trustees,  and  cestui*  que 
Trust,  under  a  Voluntary  Settlement  made  by  her, 
praying  an  account  against  the  Executors  ;  and  that 
if  it  should  appear  that  her  Estate  was  insufficient  for 
the  payment  of  her  Debts,  the  deficiency  might  be 
made  good  out  of  the  Property  of  which  the  voluntary 
Settlement  had  been  made,  and  that  a  competent  part 
might  be  sold  for  that  purpose. 

S.  H.  by  her  Will,  29th  April  1809,  gave  all  her 
Real  Estate,  &c.  to  the  use  of  Af.  Lewis  (since  deceased), 
and  the  Defendant  John  Millard,  their  Heirs  and  As- 
sign? in  Trust,  to  sell  the  same,  and  apply  the  produce 
in  aid  of  her  Personal  Estate,  in  discharge  of  her  Debts, 
&c.  and  gave  the  residue  to  -F.  T.  Lewis  and  Millard 
were  appoined  Executors. 

By  a  Settlement,  dated  22d  of  December  1810, 
S.  H.  after  reciting  that  she  was  entitled  as  one  of 
four  Coheiresses  to  a  fourth  part  of  certain  Estates, 
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estimated  at  the  value  of  1 70,000 /.,  parts  of  which  Estate  1815. 

had  been  contracted  to  be  sold,  she  covenanted  and 
agreed  with  the  Trustees  Lewis  ahd  Millard,  that,  out  of 
her  share  of  the  monies  to  be  produced  by  the  Sale  of 
the  Estates,  she  would  pay  them  36,000/.  Sterling,  upon  Millahd 
Trust,  to  invest  the  same  in  Government  Securities,  and  and  other*, 
apply  the  Dividends  as  she  should  appoint,  and  for  want 
of  appointment  to  pay  the  same  to  her  for  her  life,  and 
after  her  decease,  then  upon  the  Trusts  mentioned  in 
the  Deed,  in  favour  of  the  Defendants,  the  Cestui*  que 
Trust.  By  a  Codicil,  5th  March  181 1,  S.  H.  confirmed 
her  Will,  and  the  Settlement.  The  36,000/.  was  after- 
wards paid  to  the  Trustees,  and  they  invested  the  same  in 
Government  Securities,  and  applied  the  Dividends  and 
the  Principal  according  to  the  Trusts  of  the  Settlement. 

The  Bill  did  not  state  that  the  Deceased  was  indebted 
at  the  time  she  made  the  voluntary  Settlement;  but 
charged  that  it  was  made  in  favour  of  an  illegitimate 
Child,  and  others,  and  that  the  whole  was  voluntary, 
and  made  without  good  or  valuable  Consideration,  ahd 
void  against  the  Plaintiffs,  who  were  Creditors  sub- 
sequent  to  the  Settlement. 

Mr.£*acA,and  Mr.  Abercromby, for  the  Plaintiffs  :— 
The  Assets  of  S.  H.  are  insufficient  for  the 
payment  of  her  Debts;  the  Question,  therefore,  is, 
whether  the  voluntary  Settlement  made  by  her,  can 
stand  against  Creditors  subsequent  to  it.  The  Settle- 
ment being  in  favour  of  a  natural  Child  is  the  same  as 
if  made  in  favour  of  a  stranger;  and  we  contend,  that  a 
voluntary  Settlement  in  favour  of  Strangers  is  always 
bad,  as  against  future  Creditors,  even  though  the  Settler 
was  not  indebted  at  the  time  the  Settlement  was  made. 
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Tfce  distinction  is  laid  down  by  Lord  Hardwickt  in 
Lord  T<mwhendv.Windham(a).  "  There  is  no  Case 
where  a  Person  indebted  makes  a  Conveyance  of  a  Real 
or  Chattel  Interest  for  th*  benefit  of  a  Child,  without 
thecoasideratioaof  Mamage,  or  other  valuable  consider- 
ation, and  dying  indebted  afterwards,  that  that  shall 
take  place.  There  is  certainly  a  difference  between 
the  Statutes  of  Fraud  of  the  13th  ERzK  which  is  in 
favour  of  Creditors,  and  the  37th  Eliz.  which  is  in 
favour  of  Purchasers.  Bat  that  difference  was  never 
suffered  by  way  of  general  rule  to  go  farther  than  this* 
On  the  27th  Eliz.  every  voluntary  Conveyance  made, 
where  afterwards  there  is  a  -  subsequent  Conveyance 
for.  valuable  Consideration,  though  no  fraud  in  that 
voluntary  Conveyance,  nor  the  Person  making  it  at 
all  indebted,  yet  the  determinations  are,  that  such  mere 
voluntary  Conveyance  is  void  at  Law  by  the  subsequent 
purchase  for  valuable  Consideration.  But  the  differ- 
ence between  that  and  the  13th  Eliz.  is  this;  if 
there  is  a  voluntary  Conveyance  of  Real  Estate  or 
Chattel  Interest  by  one  not  indebted  at  the  time,  though 
he  afterwards  becomes  indebted,  if  that  voluntary  Con* 
veyance  was  for  a  Child,  and  no  particular  evidence  or 
badge  of  fraud  to  deceive  or  defraud  subsequent  Creditors, 
that  will  be  good ;  but  if  any  mark  of  fraud,  collusion, 
or  intent  to  deceive  subsequent  Creditors  appears,  that 
will  make  it  void;  otherwise  not,  but  it  will  stand, 
though  afterwards  he  becomes  indebted.  But  I  know 
no  Case  on  the  23th  Eliz.  where  a  man  indebted 
at  the  time  makes  a  m$re  volfi&Uary  Conveyance  to  a 
Child  without  consideration,  and  dies  indebted,  but 
that  it  shall  be  considered  as  part  of  his  Estate  for  the 
benefit  of  his  Creditors."  From  these  passages,  it  must 
(a)  s  Ves.  sen.  10. 
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be  inferred,  that  a  voluntary  Settlement,  though  made  W&    M 
by  one  not  indebted  at  thfe  time,  is  not  good  Against 

future  Creditors,  unless  made  in  favour  of  a  Wife  or  often. 

Child.  1  f  it  were  not  so,  great  firandi  might  be  practised,  9, 

and  a  person*  would  be  enabled  to  secure  M*  property  Millar* 
against  all  the  accidents  of  life. 

By  this  voluntary  Settlement,  the  Settler  reserves 
to  herself  a  Life  Interest,  which  In  some  Cases'  has 
been  considered  as  a  badge  of  Fraud,  as  in  Russell  v. 
Hammond  (b),  and  Stileman  v.  d$hdown(c). 

Tf  it  should  be  thought,  that  in  order  to  defeat  this 
Settlement  it  is  necessary  to  show  she  was  indebted  at 
the  time  of  making  it,  the  Court,  in  this  Case,  which  is 
a  Creditor's  Bill,  will  refer  it  to  the  Master  to  inquire 
whether  this  Lady  was  indebted  at  the  time  of  making 
the  Settlement. . 

Mr.  Hart,  Mr.  Wyatt,  Mr.  Wingjtetd,  Mr.  Barber, 
and  Mr.  Oarrat,  for  the  Defendants  :— *- 
This  voluntary  Deed  is  good  against  the  Plaintiffs, 
who  are  subsequent  Creditors,  it  not  being  charged  in 
the  Bill  that  this  Settler  was  indebted  at  the  time  of  the 
Settlement.  A  man  must  be  indebted,  and  largely  so 
at  the  time,  to  render  such  a  Settlement  invalid;  mere 
trifling  debts  which  a  person  of  fortune,  in  the  course 
of  housekeeping  must  unavoidably  incur,  would  not  be 
sufficient.  In  Lush  v.  Wilkinson  (d),  the  Master  of  the 
Rolls  thought  the  Settler  must  be  insolvent  when  he 
toade  a  voluntar  ^Settlement,  in  order  to  render  it  null 
as  to  Credito       There  being  no  charge  in  the  Bill 

(6)iAtk.  19  (<0$Ves.3*4- 

(«)  *  Atk.  4> 

PP  3 
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1316,         that  this  Lady  was  indebted  at  the  time  of  the  Settle* 
ment,  the  Plaintifls  are  not  entitled  to  an  Inquiry 
rtoixowAi  and  bfif      ^  M  as  to  that  fi»ct. 

otters, 

Millard  The  ViCE-CaANCELXO£  ;— 

and  other*.  Two  Questions  have  been  made  in  this  Cause ;  1st. 

Whether  a  voluntary  Settlement  by  one  not  indebted, 
in  favour  of  an  illegitimate  Child,  and  others,  can  be 
impeached  by  Creditors  subsequent  to  the  Settlement} 
and  2dly«  Whether  the  Plaintiff,  though  he  has  not 
stated  in  his  Bill  that  the  Settler  was  indebted  when  she 
made  the  Settlement,  is  entitled  to  an  Inquiry  as  to 
fyat  fact,  the  Bill  being  a  Creditor's  Bill. 

With  respect  to  the  first  point,  it  appears,  that 
$.  H.  being  entitled  to  42,500/.,  makes  a  Settle- 
ment to  the  extent  of  36,000  /.  It  is  a  pure  voluntary 
Settlement  in  favour  of  Strangers  (for  the  illegitimate 
Child  cannot  be  considered  otherwise  than  as  a 
Stranger),  without  pecuniary  Consideratipn,  or  con- 
sideration of  Blood,  by  one  not  indebted  at  the  time. 
It  has  been  strongly  insisted  that,  though  a  voluntary 
Settlement  by  one  not  indebted,  is  good  against  future 
Creditors,  if  made  in  favour  of  a  Wife  or  Child ;  yet, 
that  if  made  in  favour  of  Strangers,  as  in  this  Case,  it 
is  not  effectual  against  future  Creditors, 

It  was  not  from  any  doubt  on  this  point,  but  only 
from  its  general  importance,  and  in  deference  to  the  Ar- 
gument, that  I  thought  it  right  to  look  into  the  Cases. 

Let  us  first  see  how  it  stands  independent  of  Au- 
thority. The  word  "  voluntary'9  is  not  to  be  found 
either  in  the  Statute  of  the  13th  Eli*,  c.  5,  (upon 
which  the  present  Question  arises),  or  in  the  37th 
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Etix.  c.  4.  The  13th  Eliz.  is  pointed  only  against 
u  fraudulent n  Conveyances,  as  appears  from  the  Pre- 
amble; and  such  Conveyances  only,  are  thereby  in- 
validated. Fraudulent  Conveyances  are  such,  to  use  the 
Words  of  the  Preamble,  as  are  "  devised  and  contrived 
of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  end, 
purpose,  and  intent,  to  delay,  hinder,  or  defraud  Cre- 
ditors/' This  Conveyance  is  not  one  of  that  descrip- 
tion. It  is  not  fraudulent  merely  because  it  is  vo- 
luntary. A  voluntary  Conveyance  may  be  made 
of  Real  or  Personal  Property,  without  any  Consi- 
deration whatever,  and  cannot  be  avoided  by  subse- 
quent Creditors,  unless  it  be  of  the  description  men* 
tioned  in  the  Statute.  If  a  Person  having  1000 1,  a 
year,  and  not  indebted  at  the  time,  gives  away  500/. 
a  year,  the  Gift  is  not  fraudulent,  unless  it  were  made 
with  an  intent  to  defeat  subsequent  Creditors.  It* 
being  voluntary  is  pritnd  facie  evidence,  where  the  Party 
is  loaded  with  Debt  at  the  time,  of  an  intent  to  defeat 
and  defraud  his  Creditors  ;  but  if  unindebted,  his  dis- 
position is  good.  There  is  no  suggestion  in  the  Bill 
that  this  Settler  was  indebted  at  the  time ;  she  was  not 
in  Trade;  and  the  Settlement  did  not  include  all  her 
Property;  6000/.  being  left  unsettled.  She  was  cul- 
pable in  becoming  the  Parent  of  such  a  Child,  but 
the  Child  being  born,  it  was  her  duty  to  protect  and  pro- 
vide  for  it.  A  voluntary  disposition,  even  in  favour  of  a 
Child,  is  not  good,  if  the  Party  is  indebted  at  the  time(e). 
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191 6.  Lord  Hardmicke'*  words  to  be  correctly  reported,  thay 

*'  only  amount  to  this,  that  he  is  speaking  affirmatively, 

H9*X£V  *ni  when  a  ralmt,iiy  Dced  wm  ** 8°°d> and  *****  *• 

r<  '  proposition  ia  true ;  but  it  is  not  thence  to  be  inferred, 
M1U.4RD  that  every  voluntary  ^Conveyance  not  in  favour  of  a 
and'others.  q^j  fc  b^j  against  subsequent  Creditors.  If,  in  that 
passage,  the  words  "Ji>v  a  Child"  bad  been  omitted,  still 
the  proposition  would  have  been  correct,  and  I  have 
Lord  HttrdwickJa  authority  for  saying  so,  as  will  appear 
from  sqme  Determinations  of  his,  which  I  shall  notice. 
Ia  Walker-  v.  Burrvugtis(g)y  his  Lordship  says,  "  It  has 
been  said,  all  voluntary  Settlements  are  void  against 
Creditors,  equally  the  same  as- they  are  against  subse- 
quent Purchasers  under  the  Statute  27th  Eliz.  c.  4 ;  but 
this  will  not  hold ;  for  there  is  always  a  distinction  upon 
the  two  Statutes  (the  13th  Eliz.  c.  5,  and  the  27th  Eliz* 
c.  4-)«  It  is  necessary,  on  the  13th  Eliz.  to  prove  at  the 
making  of  the  Settlement,  the  person  conveying  was 
indebted  alt  the  time,  or  immediately  after  the  estcutiom 
of  the  Deed>  or  otherwise  it  would  be  attended  with  bad 
consequences,  because  the  Statute  extends  to  Goods 
and  Chattels,  and  such  construction  would  defeat  every 
provision  for  Children  and  Families,  though  the  Father* 
-was  not  indebted  at  the  time."  In  another  passage  in 
the  same  Case,  he  says, "  Where  a  man  has  died  indebted, 
who  in  his  life-time  made. a  voluntary  Settlement,  upon 
application  to  this  Court  to  make  it  subject  to  his  Debts 
as  real  Assets,  the  Court  have  always  denied  it,  unless 
you  show  he  was  indebted  at  the  time  the  Conveyance 
was  executed"  Now  here,  you  observe,  the  proposition 
U  laid  down  generally,  that  a  voluntary  Settlement  by 
one  not  indebted,  is  good  against  subsequent  Creditors ; 

(g)  1  Atk.  93.     The  Re-     of  this  Case,  which  agrees 
porter  has  seen  a  MS.  Note     with  the  printed  Report 
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and  it-  is  not  said,  that  to  be  good  fetich  volontary 
Settlement  most  be  made  in  favour  of  a  Child.  In 
Mtostilv.  Hammond (h)  Lord  JirmftttGAr expresses  him* 
self  in  the  same  manner.  *  In  that  Case  k  was  also 
determined,  that  where  a  Father  took  back-  an  Annuity 
to  the  value  of  the  Estate  comprised  in  the  Settlement, 
it  waft  tantamount  to  a  continuance  m^toseesartm,  and  a; 
circumstance  of  fraud ;  and  he  rehewd  the  Cieditojt' 
against  the  Settlement;  but  it  does  not  therefore 
follow  that  every  Interest  taken  bade  for  Life  is  to  to 
considered  as  fraudulent,  bat  only  where  fa  is  so  reserved 
for  the  purpose  of  defeating  future  Creditors.  The 
meaning,  therefore,  of  what  Lord  Hardnieke  said  ia 
Ibwnshend  v.  Windham,  is  clearly  ascertained  by  wiiat  be 
said  in  the  other  Cases  to  which  I  have  alluded.  In  Lush 
T-  Wilkin3on(i)}  a  Bill  by  a  Creditor  subsequent  to  a  to- 
hwtary  Settlement  made  by  one  not  indebted  at  the  time, 
seeking  to  impeach  the  Settlement,  was  dismissed ;  and 
in  Kidney  v.  Co%twmaker(]k),  a  voluntary  Settlement  war 
held  to  be  fraudulent  only  against  such  as  were  Credi- 
tors at  the  time.  In  Sgkes  v.  Hatting*,  recently  deter- 
mined at  the  Roils  (I),  the  same  Role  was  acted  upon, 
though  the  Settlement  was  made  under  tery  extrow* 
dinary  circumstances.  It  is  dear,  therefore,  from  the  Au«* 
thorities,that  a  voluntary  Settlement  of  Real  or  Personal 
Property,  by  a  person  not  indebted  at  the  time,  nor 
meaning  a  Fraud,  is  good  against  subsequent  Creditors. 

With  respect  to  the  second  point,  I  am  of  opinion 
the  Plaintiffs  are  not  entitled  to  a  Reference  to  the 
Master,  to  inquire  whether,  the  Settler  was  indebted 
at  the  time  she  made  this  voluntary  Settlement,    No , 
ground  for  such  an  Inquiry  is  laid  in  the  Pleadings. 
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1816.         The  Bill  does  not  allege  she  was  indebted  at  die  time"; 
*        *        '     but  it  is  filed  on  the  broad  principle,  that  whether  she 
Hollow  at  and  wag  indebted  or  not  at  the  time,  the  Settlement  was 
other*'         bad.    In  Lush  v.  Wilkinson,  the  Master  of  the  Roll* 
Millard       wa*  Pretee^  to  direct  such  an  Inquiry,  but  he  refused  it, 
and  others,      though  the  fact,  whether  she  was  indebted)  was  put  in 
Issue  by  the  Bill.    There,  the  fact,  that  she  was  in- 
debted being  alleged  in  the  Bill,  but  not  proved,  further 
Inquiry   was  refused.      In    Kidney   v.  Coussmaker  a 
further  Inquiry  was  directed ;  but  the  Master  of  ike 
Rolls  distinguishes  that  case  from  Lash  v.  Wilkinson. 
He  says,  "  It  is  said,  as  the  Creditors  hare  not  proved, 
that  the  Testator  was  indebted  at  the  date    of  the 
Settlement,  that  is  not  now  to  be  made  a  subject  of 
Inquiry.      The   case   of  Lush  v.  Wilkinson,  cited  in 
support  of   that  proposition,  does  not  resemble  thia 
Case*    In  that ,  Cause  the  Bill  was  "filed  for  the  ex- 
press purpose  of  affecting  the  Settlement,  upon  the 
ground,  that  the  Settler  was  insolvent  at  the  time  it 
was  made.    There  was  no  Evidence  in  support  of  the 
Bill;  there  was  Evidence  to  the  contrary  produced  by 
the  Widow.    The  only  reason  for  surprise  therefore 
is,  that  Lord  Alvanley  did  not  absolutely  dismiss  the 
Bill,  instead  of  giving  liberty  to  file  another.    But  in 
this  instance  the  Creditor,  not  apprised  of  the  Settle- 
ment, filed  the  Bill  to  affect  all  the  Devisees ;  and  this 
Settlement  came  out   in    the  Answer,    which  led   to 
Inquiry ."    Here,  the  Plaintiffs  were  apprised  of  the 
Settlement,  and,  as  in  Lush  v.  Wilkinson,  the  Bill  was 
filed  for  the  express  purpose  of  impeaching  it,  but  no 
ground  is  laid  for  the  Inquiry,  in  the  Bill;  that  Case, 
therefore,  and  Kidney  r.  Coussmaker,  are  clear  Autho- 
ties  for  refusing  the  Inquiry.    The  Bill,  so  far  as 
regards  the  Defendant   F.  T.   and  the  other  Par- 
ties interested  in  the  Settlement,  must  be  dismissed 
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-with  Costs ;  and  the  usual  Decree  taken  for  an  Account     ^     1816. 
against  the  Representatives  of  S.  H* 


LOWNDES  and  BATON  v.  TAYLOR  and 
CALLOW. 

THE  Plaintiffs  were  Bankrupts,  and  the  Defendants      2<zd  March, 
claimed  to  be  Creditors,  but  instead  of  seeking  Relief       1st  April, 
under  the  Commission,  they  brought  an  Action  against  PkanfBank- 
the  Plaiutiffs.  I*??**1 

by  Bankrupts 

The  present  Bill  was  filed  by  the  Defendants  in  the  ******  J>w- 

Action  at  Law,  stating,  various  Accounts  between  the  fT?3^      ^ 

Parties,  and  that  on  the  taking  of  the  Accounts  a  Balance  9njct^on  md 

would  be  found  due  from  the  Defendants;  and  the  Bill  Payment  of  the 

stated,  that  the  Plaintiffs  "  being  desirous  to  have  the  Balance  found 

said  Accounts  settled,  and  the  Balance  paid  to  them,  due  to  them  on- 

had  applied  to  the  Defendants  to  come  to  and  concur  in  '*c  taMng  of  the 

a   Settlement  of  the  said  Accounts,  and  to  pay  the  **?"»****** 

Balance  which  should  appear  to  be  due  from  them  on ,. 

rr  mean  ttmye,  ovci  - 

the  taking  thereof."  The  Prayer  of  the  Bill  was,  that  ^^ 
an  Account  might  be  taken  of  all  the  Dealings  and 
Transactions  between  the  Plaintiffs  and  the  Defendants, 
and  between  them  and  any  other  Person  or  Persons  on 
joint  Account  or  otherwise ;  and  in  case  the  Plaintiffs  . 
should  be  found  liable  to  the  Payment  of  the  Sum  of 
136/,  185.  yd.  (the  Sum  for  which  the  Action  was 
brought),  that  the  Defendants  might  have  Credit  in 
Account  with  the  Plaintiffs  for  such  Sum ;  and  that  the 
Monies  due  to  the  Plaintiffs  from  the  said  Defendants 
on  such  Dealings  and  Transactions,  might  be  set  off  and 
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1816.  allowed  against  the  said  Sam  o£  \$6L  18s.  fd,,  and 

' * J  that  all  Accounts  between  the  Plaintiffs  and  the  De- 

Lowndbs  aud  fendant8  might  be  settled,"  with  the  usual  Prayer  for 

**AT0N>  an  Injunction  in  the  mean  time* 


Taylor  and 
Callow. 


The  Defendants  pleaded  the  Commission  against  the 
Plaintiffs,  and  the  Proceedings  thereunder,  as  a  Bar  to 

the  Siyt*  . . .  

.i   » 
Mr,  Bell,  in  support  of  the  BiU  ;~ 

If  a  Bankrupt  has  not  obtained  his  Certificate,  and  is 
4ued  at  Law  on  a  Bond  or  a  Note,  he  is  clearly  entitled 
to  file  a  BiU  of  Discovery,  to  obtain  proof  that  such 
Bond  or  Note  was  fraudulently  obtained.  So  here,  it  is 
contended  by  these  Plaintiffs,  that  on  taking  the  Account 
it  will  be  found  that  nothing  is  due  to  these  Defendants 
who  are  suing  the  Plaintiffs  at  Law ;  and  a  Bill  of 
Discovery  is  sustainable. 

The  Plaintiffs  could  not  plead  their  Bankruptcy,  or 
defend  themselves  at  Law. 

Mr.  Home,  in  support  of  Plea : — 
The  transactions  stated  in  the  Bill  were  all  antecedent 
to  the  Bankruptcy.  We  have  brought  an  Action,  as 
we  had  a  right  to  do.  Admitting  that  these  Bankrupts 
might  file  a  mere  Bill  of  Discovery  to  enable  them  to 
defend  themselves  at  Law,  this  Bill  goes  farther,  and 
prays,  not  merely  a  Discovery,  but  an  Account  and 
Payment  to  them,  which  cannot  be,  as  their  Assignees 
are  entitled  to  whatever  Balance  may  be  found  due  to 
them.  The  Discovery  is  sought  as  ancillary  to  a  relief 
which  they  are  not  entitled  to,  and,  therefore,  the  Plea 
is  good. 
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The  VicB-CHANcfeLLofc: — 
If  the  Plaintiffs  were  solvent,  there  is  no  doubt  a  Bill  for 
a  Discovery,  and  for  Payment  of  the  Balance  that  might 
appear  due  to  them  on  the  taking  of  the  Accounts,  and 
for  an  Injunction  in  the  mean  time,  would  be  proper. 
It  is  equally  clear,  and  it  is  admitted,  that  a  Bankrupt 
may  file  a  mere  Bill  of  Discovery  in  aid  of  a  Defence  at 
Law ;  and  that  this  Bill  would  have  been  good  if  it  had 
not  prayed  Relief.  It  is  clear  the  Plaintiffs  are  not 
entitled  to  that  part  of  the  Relief  which  seeks  the  Pay- 
ment to  them  of  what  may  appear  due  on  the  taking  of 
the  Accounts,  for  that  belongs  to  their  Assignees,  who 
are  not  Parties  to  this  Bill ;  but  I  think  they  are  entitled 
to  so  much  of  the  Relief  prayed,  as  prays,  that  the  Ac- 
counts rtay  be  taken ;  for,  in  complicated  Accounts,  as 
these  appear  to  be  (and  the  Plea  must  be  taken  to  admit 
the  Statements  in  the  Bill),  they  have  a  right  to  say  they 
will  not  be  satisfied  by  the  mere  Answer  of  the  De- 
fendants. They  have  a  right,  not  only  to  a  Discovery 
by  the  Defendants  Answers,  but  also  to  have  the  Ac- 
counts taken,  for  they  could  not  be  taken  at  Law.  This 
u  not  an  objection  for  want  of  Parties,  nor  do  I  think 
such  an  objection  would  have  been  available. 

This  is  my  present  impression,  but  I  will  look  into 
the  Pleadings. 
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IS  16. 

Lowndes  and 

Baton, 

v. 

Tayloa  and 

Calxow. 


His  Honor,  en  tbid  day,  instated  his  Opinion,  which,    April  1. 
Be  observed,  liad  been  confirmed  by  looking  more 
particularly  into  the  Pleadings. 

Plea  over-ruled. 

N.B.  On  Appeal  to  the  Lord  Chancellor,  24th  July 
1816,  His  Honor's  Decision  was  Affirmed. 
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1816. 


9th  April. 
Where  the 
Grantor  of  an 
Annuity  secured 
by  Real  Pro- 
perty becomes  a 
Bankrupt,  and 
arrears  of  the 
Annuity  become 
due  after  the 
Bankruptcy,  the 
Real  Security 
will,  on  the  Peti- 
tion of  the 
Grantee,  be 
ordered  to  be 
sold,  and  the 
produce  applied 
in  satisfaction  of 
so  much  of  the 
arrears  and 
value  of  the 
Annuity,  as  the 
same  will  extend 
to  satisfy,  and 
the  Grantee  be 
allowed  to 
prove  the 
residue  under 
the  Commission. 


Ex  parte  KEY,  in  the  Matter  of  JOSEPH  KERNOT* 
a  Bankrupt. 

1  HE  Bankrupt,  previous  to  a  Commission  of  Bank- 
ruptcy issued  against  him,  dated  28th  of  December 
1810,  assigned  to  the  Petitioner  certain  Real  Pro- 
perty, to  secure  the  payment  of  an  Annuity  of  330/. 
granted  to  the  Petitioner ;  and  also  executed  a  Warrant 
of  Attorney,  as  an  additional  Security* 

The  Annuity  was  not  in  arrear  previous  to  the  Bank- 
ruptcy;  but  at  the  time  of  presenting  this  Petition,  Ae 
Sum  of  399/.  9*.  5<*.  was  due  in  respect  of  Arrears. 

The  Petition  prayed,  that  the  Premises  so  chained 
with  the  Annuity  might  be  directed  to  be  sold,  and 
that  the  money  arising  from  the  Sale  might  be  paid  to 
the  Petitioner,  in  satisfaction  of  so  much  of  the  arrears 
and  value  of  the  said  Annuity  as  the  same  would  ex* 
tend  to  satisfy ;  and  that  the  Petitioner  might  be  at 
liberty  to  prove  the  residue  under  the  Commission. 

Mr.  Hone  for  the  Petition. 

Mr.  Cullen,  contra,  insisted,  that  such  an  Order 
could  not  be  made ; — 1st,  because  so  long  a  period  had 
elapsed  since  the  Bankruptcy;  and  adly,  because  Lord 
Hardwicke,  in  ex  parte  Artis(a),  appears  to  have  been 
of  opinion,  that  where  an  Annuity  is  secured  by  Real 


(a)  2  Ves.  senr.  489. 
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Estate,  it  cannot  be  proved  under  a  Commission  ;  and 
he  contended,  that  the  49  Geo.  III.  c.  121,  sec.  17,  does 
not  apply  to  Annuities  so  secured.  In  this  Case  there 
were  no  arrears  previously  to  the  Bankruptcy,  nor  any 
Penalty  then  incurred,  which  distinguishes  this  Case 
from  ex  parte  Whitehead  (b),  as  to  which  Case  I  haVe 
been  informed  by  one  of  the  Counsel  in  the  Cause  that 
the  Security  on  the  Real  Estate  was  given  up,  and  that 
no  point  turned  upon  that 
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1816. 

V P*> 

Ex  parte 
Key, 

v. 
Kernot. 


Mr.  Honey  in  reply  :•— 
The  Act  is  general  in  its  terms,  and  without  any 
exception.  Recently,  in  Ex  parte  Naybr  in  re  Nem- 
manhf  18th  Aug.  1815,  where  Freehold  and  Copy- 
hold Lands  had  been  assigned  as  a  Security  for  the  due 
payment  of  an  Annuity,  the  Lord  Chancellor  made  an 
Order  according  to  the  Prayer  of  a  Petition  like  the 
presence).  According  to  the  Report  of  Ex  parte 
Whitehead,  the  Annuity  was  secured  by  Real  Estate, 
and  it  is  not  stated  that  the  Securities,  were  given  up. 
There  is  no  Limitation  of  the  time  within  which  a 
aProof  is  to  be  made. 


(b)  Merivale,  p.  10,  127. 
(c)  The  Order  made  in  that 
Case  was,  to  inquire,  whether 
the  Petitioner  had  a  valid 
Annuity  secured  on  Freehold 
and  Copyhold  Premise*  and 
Estate*,  and  to  set  a  value  on 
it,  end  sell  the  Premises, 
and  apply  the  produce  in  sa- 
tisfaction of  the  value;  but 
if  not  sufficient,  the  Surplus 


to  be  proved ;  and  if  it  was 
found  the  Petitioner  had  not 
a  good  Annuity,  to  take  an 
account  of  the  Sum  advanced 
for  the  purchase  thereof,  and 
Interest  at  5  per  Cent.,  and 
deduct  payments  received  on 
account  of  the  Annuity,  and 
the  Petitioner  to  be  at  Liberty 
to  prove  the  Balance. 
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1810.  The  Vxck-Chaxczllob  : —  < 

It  is  the  course  in  Bankruptcy,  wheu  the  Penary  for 

Ket  securing  an  Annuity  is  forfeited  before  the  Bankruptcy, 

„,  the  Annuity  is  valued,  and  proof  is  made  accordingly  ; 

Kiruot.  but  it  has  been  contended  that  was  never  done  bat 
in  the  case  of  a  mere  Perianal  Annuity,  and  not  when 
the  Annuity  was  secured  on  Real  Properly,  and  ex. 
parte  Artit  before  Lord  Hardwkke,  is  referred  to.  He 
only  says  bow  the  proof  is  where  it  is  a  Personal  An- 
nuity, but  it  is  not  thence  to  be  inferred  that  a  different 
Rule  prevails  where  the  Annuity  is  secured  by  Real 
Estate;  nor  has  any  Case  been  cited  to  establish  that 
distinction.  The  49th  Geo.  III.  c.  121,  s.  17,  is  framed 
in  general  terms,  and  applies  as  well  to  Annuities 
secured  by  Real  Estate,  as  to  mere  Personal  Annuities ; 
and  it  is  provided  that  the  Certificate  shall  be  a  dis- 
cbarge of  the  Bankrupt, "  against  all  Demands  whatever 
in  respect  of  the  Annuity,  and  the  Arrears  and  future 
Payments  thereof."(d).    Prior  to  the  Bankruptcy  thef 

(d)  The  wordfof  the  17th  at  or  before  the  time  of  the 
Section  of  the  49  Geo.  III.  Bankruptcy,  to  prove  under 
c.  is  1 ,  are, "  And  be  it  further  such  Commission,  as  a  Crtdi- 
enacted,by  the  Authority  afore-  tor  for  the  value  of  such  An- 
said,  That  it  shall  be  compe-  nuity,  which  value  the  Corn- 
test  to  any  Annuity  Creditor  missieners  shall  have  power, 
of  any  Person  against  whom  a  and  are  hereby  required,  to 
Commisfionof  Bankrupt  issues  ascertain;  and  the  Certificate 
sifter  the  passing  of  this  Act,  of  every  Bankrupt  under  whose 
whether  the  same  shall  be  se-  Commission  such  proof  be  or 
cured  by  Bond  or  Covenant,  or  might  have  been  made,  shall  be 
Bond  and  Covenant,  or  by  a  discharge  of  such  Bankrupt 
whatever  Assurance  or  Assure  against  all  Demands  whatever 
ancts  the  same  shall  be  secured,  in  respect  of  such  Annuity, 
and  whether  there  shall  or  and  the  arrears  and  futura 
shall  not   be,  or  have  been,  Payments  thereof,  ia  the  i 


toy  arrears  of  such  Annuity,     manner  as  such  Certificate 
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Creditor  had  a  Personal  and  a  Real  Security,  tint  now,  18 16. 

after  the  "Bankruptcy,  and  a  Certificate,  he  loses  his  v 

Personal  Security.    If  the  Certificate  is  by  the  Act  to       ^ par*e 

bar  his  Personal  Claim,  surely  the  Creditor  is  to  be 

allowed  to  prove.    In  the  Case  mentioned  at  the  Bar,        Kirnot. 

Ex  parte  Naylor,  the  Lord  Chancellor  made  such  an 

Order  as  is  here  prayed ;  and,  in  Ex  parte  Whitehead, 

the  question,   how  such  an  Annuity  as  this  was  to 

be  valued,  underwent  great  consideration ;  but  not  a 

doubt  was  suggested  whether  it  was  a  Case  where  the 

Annuity  ought  to  be  valued ;  tad  it  does  not  appear  in 

the  Report  that  the  Real  Security  was  given  up.    This 

Annuity  Creditor  is  not,  therefore,  precluded  by  tbte 

nature  of  his  Annuity  from  making  this  application  5 

nor  does  the  circumstance  that  there  were  no  arrears 

due  before  the  Bankruptcy  make  any  difference,  the 

words  of  the  49  Geo.  3,  being  general. 

'  The  delay  in  making  the  application  is  of  no  im- 
portance. If  the  Creditor  comes  in  under  the  Com* 
mMon;  it  must  be  in  respect  of  the  Debt  as  it  stood 
at  the  time  of  the  Bankruptcy;  and  whether  he  comes 
in  immediately,  or  ten  years  after  the  issuing  of  the 
Commission,  is  unimportant.  This  Creditor  must, 
of  course,  account  for  what  he  has  received  in  respect 
of  the  Annuity  since  the  Bankruptcy;  he  cannot  prove 
the  value  of  the  Annuity,  as  it  was  at  the  time,  of  the 
Bankruptcy,  and  retain  what  he  has  received  subsequent 
to  the  Bankruptcy. 

wovld  discharge  the  Bankrupt     have  been  proved  anfar  tb* 
With   respect   to   any  other     Commission." 
DUbi  proved,  or  which  might 

Go 
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Mr.  Hon* : — 
If  we  are  to  account  for  wbat  has  been  received 
since  the  Bankruptcy!  we  bad  rather  have  the  Petition 
dismissed. 

The  Vice-Chancellob  : — 
That   is   for    your    Consideration.     Then   let    the 
Petition  be  dismissed. 

N.  B.  A  Petition  was  afterwards  preferred,  on  the  1 5th  of 
August,  with  the  same  Prayer  as  in  the  former  Petition ; 
the  Petitioner,  on  consideration,  being  desirous  of  prov- 
ing his  Debt,  though  he  should  be  obliged  to  give 
up  what  he  had  received  since  the  Bankruptcy.  The 
Case  was  re-argued  by  Mr.  CuUen  and  Mr.  Hanei  and 
the  Vict-Chanctllor  expressed  himself  to  the  same  effect 
as  on  the  former  Petition,  and  directed  the  Costs  of  the 
Petition  to  be  paid  by  the  Petitioner. 


8th,iith,*3d,  SAMUEL    BEACHCROFT,     MARQARET 
APril-  BEACHCROFT,    WILLIAM    BEACHCROFT, 

Under  a  Bequest       ^m^    deceased)     ELIZA     BEACHCROFT,    <pd 
bv  an  unmarried 

Man  "to my  GEORGE  BEACHCROFT,  Infants,  by  HENRY 

Children  the  Sum      HAKE  SEWARD,  their  next  Friend— Plaintiffs. 

of  Pounds  Ster-   MATTHEWS     BEACHCROFT,     and    THOMAS 

ling  5000  each,"      SEWARD     BEACHCROFT     (since     deceased), 

Parol  Evidence       RICHARD    ROCHE    and    JOHN     HARVEY 

uhTtL  TcsMor      DANBY»  and  **»  Majesty's  Attobney-Gbn  erai 

tonridered'in'tZ      —Defendants. 

Character  of        0 

Children,  and      OAMUEL  BEACHCROFT,  resident  in  the  East 

they,  having  ob-       Indies,  made  his  Will,  dated  24th  of  March  1805, 

tainedaName 

hy  Reputation,  admitted  to  take  as  a  Class,  though  Illegitimate,  and  not  named 

in  the  Will 
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containing  the  following  Bequest :— •"  As  to  the  worldly 
Effects  I  may  stand  possessed  of  at  die  time  of  my 
de*atfi,  I  dispose  of  thenl  as  follows  t— It  is  my  ivtll 
and  desire  that  all  my  lawful  Debts  be  first  satisfied.  Oat 
of  the  residue  I  give  and  bequeath  as  follows :  to  my 
Children,  the-  Sum  of  Pounds  Sterling  5000  each ;  to 
the  Mother  of  my  Children  the  Sum  of  Sicca  Rupees 
6000,  which  I  request  my  Executors  will  secure  to 
ber  in  the  most  advantageous  way.  To  John  Henry 
Guinard,  employed  in  my  Office,  Sicca  Rupees  2000. 
And  the  residue  to  be  divided  equally  amongst  mj 
gvrviving  Brothers  and  Sisters.  Finally,  I  constitute 
and  ap^oiwt  Richard  Roche,  and  John  Harvey  Danby> 
Esqrs.,  my  true  and  lawful  Executors  in  Bengal,  and 
Matthews  and  Thofkas  Seward  Beachcroft,  Esqrs.,  my 
tree  and  lawful  Executors  in  England/' 


43* 

1816. 

Beachcroft 
and  others, 

BeaChcrott. 

Roche, 
and  others. 


The  Teatgtor  died  a  Bachelor,  on  the  20th  of  March 
*&o£,  leaving  the  Plaintiff*,  as  the  Bill  charged,  his 
•illy  natural  Children  by  a  native  Woman,  alluded  to 
in  his  Will,  as  the  Mother  of  his  Children,  who  also 
survived  the  Testator. 

The  Bill  containing  these  statements,  and  also  etatmg 
that  the  Defendants  Roche  and  Daitby  were  resident 
out  of  the  Jurisdiction  of  the  Court,  prayed,  payment 
of  the  Legacies  to  the  Plaintiffs — an  account,  if  Assets 
were  not  admitted— »the  appointment  of  Guardians,  and 
aa  allowance  for  maintenance. 


The  Defendants,  Matthews  Beachcroft,  and  Thomas 
Seward  Beachcroft,  by  their  joint  and  several  Answeis, 
admitted  Assets;  but  insisted  the  Plaintiffs  were  not 
entitled  to  the  Legacies  they  claimed. 

G  6   % 


432 

1810. 

' *— ' 

Beachcroft, 
and  others, 

v. 

Beachcroft 

Roche, 

and  others. 
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After  these  Answers  were  put  in,  the  Defendant, 
Thomas  Seward  Beachcroft,  died.  Exceptions  were  taken 
to  the  Answers ;  and  a  further  Answer  was  put  in  by 
Matthews  Beachcroft. 

After  Publication  had  passed,  the  Plaintiff,  EKza 
Beachcroft,  died  at  the  age  of  sixteen,  and  thereupon  a 
Bill  of  Revivor  was  filed  against  the  Attorney-General, 
who  by  his  Answer  claimed  such  Interest  as  Hit 
Majesty  might  appear  entitled  to. 

From  the  written  and  parol  Evidence  in  the  Cause, 
it  was  clearly  proved  that  the  Plaintiffs,  Samuel,  William, 
and  Margaret  Beachcroft,  were  acknowledged  by  die 
Testator  as  his  Children,  and  took  his  name ;  that  they 
were  sent  from  India  to  the  Defendants,  Matthews 
Beachcroft,  and  Thomas  Seward  Beachcroft,  for  Edu- 
cation. It  was  in  proof  also,  that  the  Plaintiffs,  Eliza 
and  George  Beachcroft  were  born  previous  to  the  Tes- 
tator's Will,  and  sent  after  his  death  to  England.  The 
Evidence  also,  from  the  correspondence  between  the 
Testator  and  the  Defendants  Matthews  Beachcroft,  and 
Thomas  Seward  Beachcroft,  clearly  showed,  that  the 
Testator  felt  all  the  tenderness  and  anxiety  of  a 
Parent  for  the  Plaintiffs,  Samuel,  William,  and  Mary 
Beachcroft. 

Mr.  Hart,  and  Mr.  Phillimore,  for  the  Plaintiffs; 
and  Mr.  Mitford,  for  the  Crown,  in  the  same 
Interest  with  the  Plaintiffs. 

From  the  whole  Will  taken  together,  it  is  clear  that 
future  legitimate  Children  were  not  in  the  Testator's 
contemplation. 
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•  It  is  evident,  that  present,  existing  Children,  were 
meant  by  the  Testator,  and  being  a  Bachelor  he  must 
mean  his  illegitimate  Children;  and  as  the N Evidence 
has  clearly  shown  that  the  Plaintiffs  were  his  illegiti- 
mate Children,  and  acknowledged  as  such,  they  are 
entitled  to  the  Legacies.  It  was  not  necessary  to  name 
the  Children  to  enable  them  to  take,  Evidence  being 
admissible  to  ascertain  them.  On  this  point,  Gordon 
V.  Gordon  (a),  Earle  v.  Wilson  (by,  and  Wilkinson  v. 
Adam(c),  are  Authorities.  In  BlundeU  v.  Dunn  and 
the  Attorney-General,  before  the  Master  of  the  Rolls, 
5th  and  8th  of  July  x8o8,  the  Testator,  by  his  Will, 
24th  of  November  1 796,  gave  certain  Money  in  the 
Funds  to  Trustees,  "  In  Trust,  to  pay  my  Wife,  or  re- 
puted Wife,  SaraA,the  Sum  of  40/.  Yearly,  for  her  Life;" 
and  his  Trade,  Stock,  and  Implements ;  and  directed 
bis  Executors  "  to  educate  my  Children  in  the  way  they 
tjiink  proper ;"  and  after  some  Legacies,  gave  the  residue 
and  remainder  of  his  Estate  and  Effects  to  his  Execu- 
tors "  In  Trust,  to  divide  the  Interest  among  my 
Children  that  are  now  living,  and  also  the  Child  or 
Children  that  my  Wife  is  now  ensient  with,  at  their 
respective  ages  of  twenty-one  years ;  and  also  to  divide 
the  Principal  at  their  respective  Ages  of  twenty-one  years, 
Share  and  Share  alike;9'  and  died,  leaving  his  Wife,  or 
reputed  Wife,  and  three  Children,  the  youngest  of  whom 
she  was  ensient  with ;  and  the  Plaintiff  and  others,  his 
next  of  kin.  His  Honor  Decreed,  that  the  residue  was 
divisible  into  three  equal  parts,  and  that  the  part  of  one 
of  the  Children,  who  died,  vested  in  the  Crown.  This 
Case  comes  very  near  the  present,  and  shows,  that 


Beachcroft 
and  others, 

BlACHCROFT, 
KoCBE, 

and  others. 


(a)  Merivale,  p.  14.1. 
(*)  17  Yes.  5**- 


(c)  1  Yes.  and  Bea.  433. 


G  O  3 


434 

1816. 

v X, 1 

Beachcroft 

and  others, 

v. 

Beachckoft, 

Roche, 
and  others. 


CASES  IN  CHANCERY. 

illegitimate  Children  may  take  under  the  description  of 
Children.  -  So  far  from  being  a  provision  in  favour 
of  a  future  Wife  and  Children,  Marriage  and  the  Birth 
of  a  Child,  would  have  revoked  the  Will. 

Sir  Arthur   PigoU,  and  Mr.  Shadwdl,  for  the 

Defendants : — 

There  are  not  all  the  proper  Parties  to  this  Suit.   All 

those  interested  as  residuary  Legatees,  some  of  whom 

perhaps  are  Infanta  and  Feme  Coverts,  ought  to  have 

teen  made  Parties. 


Undoubtedly,  the  Court  will  feel  disposed,  if  it  can, 
to  decree  in  favour  of  these  Plaintiffs ;  but  the  Law 
must  be  administered  on  system  and  principle,  however 
harshly  it  may  operate. 

This  is  a  Case  depending  on  the  Construction  of  a 
Will,  and  no  Case  warrants  the  admission  of  Evidence 
to  influence  such  Construction.  Here  is  no  ambiguita$ 
totem,  but  only  ambiguitas  pattnu  No  Case  has  oc* 
curred  where  the  word  Children  in  a.  Will  has  been 
held  to  mean  other  than  legitimate  Children.  When* 
ever  illegitimate  Children  have  been  allowed  to  take 
under  a  Willy  they  have  been  clearly  designated  on  the 
face  of  the  Will.  The  Bequest  is  "  to  my  Children'* 
only— no  name — no  mother — no  number,  mentioneaW 
no  description.  It  is  not  said, "  now  living  with  me/'  or, 
"at  such  a  School/'  but  simply, "  to  my  Children."  If  the 
Mother  had  been  named,  and  the  Money  was  given  to 
the  Children  of  that  Mother,  there  would  have  been  more 
of  certainty.  The  Law  acknowledges  no  Children  but 
those  born  in  Marriage.  An  illegitimate  Child  may  be 
made  an  object  of  bounty,  provided  he  is  clearly  de- 
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signaled  on  the  face  of  die  Will,  but  can  not  take 
under  a  Bequest,  "  to  my  Children."  When  a  Testator 
in  hi*  Will,  uses  the  word  Issue,  Heirs,  or  Children, 
he  is  taken  to  mean,  legal  Issue,  legal  Heirs,  and 
legal  Children.  Suppose  this  Testator  had  married 
after  the  making  of  his  Will,  and  had  Children,  would 
not  those  Children  take  under  this  Will  i  Suppose  the 
Testator  cohabited  with  move  than  one  Woman,  are 
his  Children  by  each  Woman  entitled ;  or  ia  Evidence 
to  be  admitted  to  show  what  Children  were  intended? 
It  would  introduce  great  inconvenience  if  that  were 
allowed.  When  this  Testator  gives  "  to  his  Children," 
and  has  no  Children  at  the  time,  the  Bequest  must;  be 
considered  as  prospective,  and  as  meaning  Children 
in  case  he  should  be  married.  If  a  Will  is  capable  of 
two  Constructions,  such  Construction  must  be  given  aa 
is  consistent  with  Law. 
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No  doubt  an  illegitimate  Child,  if  he  has  acquired 
a  name  by  reputation,  may  take,  as  appears  from  Lord 
C*ke(d),  and  Blodwell  v.  Edwards,  there  referred  to, 
which  Case  is  best  reported  in  Cro.  Eliz.(e);  but  in  this 
Bequest  no  Children  are  mentioned  by  name.  Lord 
Coke's  words  are,  "  Qui  ex  damnato  Coitu  nascuntur 
ntfer  iiberos  non  computtntur ;  and,  as  Littletdn  saith,  a 
Bastard  is  Quasi  nullim  Filius;  and  can  have  no  name  of 
reputation  as  soon  as  he  is  born.  So  it  is  if  a  man  make 
a  Lease  for  life  to  B.,  the  remainder  to  the  eldest  Issue 
Male  of  B.  to  be  begotten  of  the  Body  of  Jane  S., 
whether  the  same  Issue  be  legitimate  or  illegitimate.  Bl 
hath  Issue  a  Bastard  on  the  Body  of  Jane  S.,  this  Son  or 
Issue  shall  not  take  the  Remainder;  for  by  the  name  of 


{d)  Co.  Litt.  3.  b. 
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Issue,  if  there  had  been  no  other  words,  be  could  not 
take;  and  a  Bastard  cannot  take  but  after  he  bath 
gained  a  name  by  reputation,  that  he  is  the  Son  of  B. 
&c.;  and  therefore  he  can  take  no  Remainder,  limited 
before  he  be  born ;  but  after  be  be  born,  and  that  he 
hath  gained  by  time  a  reputation  to  be  known  by  the 
name  of  a  Son,  then  a  Remainder,  limited  to  him  by  the 
name  of  the  Son  of  his  reputed  Father,  is  good :  but  if 
he  cannot  take  the  Remainder  by  the  name  of  Issue  at 
the  time  when  be  is  born,  be  shall  never  take  it" 


Wilkinson  v.  Jdam(f),  Cartwright  v*.  Vawdry(g)y 
Godfrey  v.  Davis (h)  and  Swaine  v.  Kinnersley(i),  are 
Authorities  to  show  that,  illegitimate  Children  cannot 
take  under  the  word  Children,  unless,  as  Lord  Jlvanley 
aays,  they  are  clearly  designated  on  the  face  of  the 
Will. 

Marriage  and  the  birth  of  Children  would  not  have 
revoked  this  Will,  the  Will  having  made  a  provision  for 
Children;  that  was  determined  in  Kenebelv.  Scrqfton(k). 

In  Earle  v.  WiUon(J),  a  Bequest  to  a  Child  "  of  which 
A.  B.  is  ensient  by  m**  was  held  bad,  as  leading  to 
indecent  Evidence.  So  in  this  Case,  if  Evidence  is  to 
be  allowed,  it  will  lead  to  indecent  Evidence. 


The  Case  alluded  to  of  Blundcll  v.  Dunn  and 
Attorney-General,  does  not  appear  to  have  been  much 
argued.    It  is  distinguishable  from  the  present    The 
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Will  on  the  face  of  it  plainly  showed  illegitimate 
Children  were  meant.  The  Testator  was  not  married'; 
and  the  Gift  was  to  "  my  Children  that  are  now  Hiring, 
and  the  Child  or  Children  my  Wife  is  now  ensient  with, 
dearly  showing  he  did  not  mean,  prospectively,  Children 
he  might  have  hy  Marriage. 

The  Vice  Chancellor: — 

[After  stating  the  Case,  and  the  written  and  parol 
Evidence,  observed,] 

The  Evidence  unquestionably  proves  that  the  Tes- 
tator had  five  illegitimate  Children,  and  that  three  of 
them,  Samuel,  Margaret,  and  also  William  Beachcrqfi, 
(who  is"  since  deceased),  were  recognized  by  him  as 
his  Children  in  India,  bore*  hi*  Name,  and  were  com* 
mitted  to  the  care  of  the  Defendant  Beachcroft,  in 
this  country,  and  recognized  in  letters  by  the  Testator. 
It  appears  also  clear,  that  the  Plaintiffs,  Eliza  and 
George,  were  born  previous  to  the  Will* 

Parol  Evidence  is  certainly  admissible  to  show  the 
state  of  the  Testator's  Family,  when  he  made  his  Will. 
In  Qoodinge  v.  Goodinge(m),  a  Rule  laid  down  by 
Holt  C.  J.  was  urged,  viz :  that  the  intention  of  the 
Testator  is  not  to  be  collected  from  collateral  and 
foreign  circumstances;  upon  which,  Lord  Hardwicke 
said,  "  That  Rule  is  laid  down  much  too  large  by 
Holt ;  for  in  several  Cases  it  is  admitted  that  it  must 
be  allowed,  viz.  where  the  description  or  thing  is  un- 
certain, (not  only  where  two  of  the  same  name)  it  must 
be  admitted  to  show  that  the  Testator  knew  such  a 
person;  as  where  the  Testator  described  a  Legatee  by 
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a  wrong  name,  which  she  never  bore,  parol  Evidence 
was  allowed  bj  the  Master  of  the.  Rolls  to  show,  that* 
the  Testator  knew  such  a  person,  and  used  to  call  her 
by  a  nick-name.  Although  parol  Evidence  cannot 
be  read' to  prove  instructions  of  the  Testator,  after  thfc 
Will  is  reduced  into  writing,  or  declarations  whom  he 
meant  by  the  written  words  of  the  Will ;  yet  that  is 
different  from  reading  it  to  prove  that  the  Testator 
knew  he  had  such  relations;  to'  establish  which  ftct  it 
may  be  read ;  but  not  to  go  any  farther*  And  though 
this  is  a  nice  distinction,  yet  is  it  a  distinction  in1  the 
reason  of  the  thing-;  nor  can  any  mischief  arise  from; 
admitting  it"  In  Ctomt  v.  G&tf  (»),  Lord  Manners 
says,  "  An  Argument  has  been  urged  by  the  Counsel 
for  the  Defendant,  (with  a  view  to  exclude  the  con* 
aideratioa  of  the  state  of  Testator's  Family)  that  the 
Govt  cannot  travel  out  of  the  Will  for  that  purpose* 
The  contrary,  however,  has  been  held  to  be  Law,  from 
the  time  of  WM*  Case,  (i  Co.  16),  to  the  present 
time.  In  Goodinge  v.  Goodinge  the  same  Argument 
was  urged,  and  overruled  by  Lord  Hardmicke;  and  his 
opidion  upon  that  point  has  been  confirmed  by  the 
uniform  decision  of1  Courts  of  Eqmity  ever  since." 

The  Case  to  which  Lord  Hardmcke  alluded  in  G00& 
mg*  v.  Goodinge  must  have  been  Beaumont  v.  J%//(»), 
where  a  Legacy  was  given  to  Cmtkarme  Eatnky,  no 
person  of  which  name  claimed  the  Legacy,  and  Evi- 
dence was  admitted  to  show  he  meant  Gertrude  Yardlep. 
That  was  an  exceedingly  strong-Case. 


Where  there1  is  a  latent  ambiguity  in  the  Will,  Pfcrol 
(n)  1  Ball  and  Bea,  481.  (0)  3  P.  Wms.  140. 
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Evidence  is  admissible  to  prove  the  Identity  of  the  thing 
devised;  or,  the  Identity  of  the  Person  intended  to  take ; 
mi  whether  an  Individual,  or  a  Class  of  Children,  are 
the  objects  of  the  Testator's  Bounty,  it  is  equally  a  Case 
for  Parol  Evidence.  In  construing-  a  Will*  the  intention 
if  the  Polar  Star,  and  to  discover  that,  the  words  and 
context  of  the  Will  must  be  considered ;  but  if  there  is* 
a  latent  ambiguity,  evidence  is  admissible  to  show  who* 
the  Testator  was  in  the  habit  of  considering  in  the 
character  described  in  his  Will.  I  know  of  no  Role 
which  prevents  illegitimate  Children  claiming  under  a 
classy  or  description,  as  well  as-  any  other  Stranger* 
Such  Children  are  not  prohibited  from  taking,  as  by  the 
Civil  Law ;  and  I  see  no  reason  to  prevent  them  taking 
under  a  general  description.  It  is  immoral  to  become 
the  Father  of  such  Children*  but  having  them!  it  is  A 
duty  to  provide  for  them ;  it  would  be  an  aggravation  of 
the  Father's  fault  not  to  do  so ;  and,  indeed,  hy  several 
Statute  (p),  a  Putative  Father  is  compellable  to  provide 
for  them. 
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The  Evidence  thee  ol  the  state  of.  this  Testator^ 
Family  being  admissible,  what  is  the  resell  of'  it* 
When  he  made  his  Will,  he  was  unmarried,  and  bad 
five  natural  Children.  Three  of  the  Children  appeal 
to  have  been  objects  of  his  solicit!***— -he  owns  then*  ae 
his  Children— gives  them  his  Name — sends  them  for  an 
expensive  Education  to  this  Country,  a  distant  Country^ 
where  they  would  be  totally  destitute,  unless  he  provide* 
for  theasu  It  was  natural  to  expect  he  would  provide 
for  them  by  his  Will;  for,  whatever  the  Law  may  say, 


(p)  18  Eli*,  c.  3.    7  Jac.  I. 
c  4.    3  Can.  I.  c.  4.   13  and 


14  Car.  II.  c.  12.    6  Geo.  II. 
c.  31,  and  see  Sfcow<  184. 
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Nature  is  the  same,  and  interests  a  Father  on  behalf  of 
his  Children,  of  whatever  description  they  may  be.  On 
reading  the  Will,  the  first  Bequest,  after  Payment  of  his 
Debts,  is,  "  to  my  Children,  &c.w  What  Children  ?  If  he 
had  said,  "  to  my  present  Children/7  they  might  certainly 
have  taken  as  a  Class,  to  be  ascertained  by  Evidence ; 
and,  being  unmarried,  he  must  have  meant  his  illegi- 
timate Children  ;  such  as  were  reputed  as  his  Children; 
for  there  is  no  imperative  rule  that  by  the  term 
Children,  must  always  be  meant,  legitimate  Children. 
In  Wilkinson  v.  Adam(q),  .Lord  Eldon  says,  "  Upon  the 
question,  whether  be  could  give  to  natural  Children,  as 
a  Class,  whatever  might  have  been  my  opinion,  if  this 
were  res  integra,  the  Case  of  Metham  v.  The  Duke  of 
'Devon  (r),  which  has  determined  that  a  Testator  may 
give  to  natural  Children,  as  a  Class,  has  never  beeo 
disturbed ;  and  if  it  is  to  be  now  disturbed,  this  is  not 
the  place  for  that."  In  Blodwell  v.  Edwards,  bept 
reported  in  Cro.  Eliz.  («)  it  was  held,  a  Remainder  to-  an 
unborn  illegitimate  ChiJd  was  not  good.  The  passage 
cited  from  Co.  Litt.lt)  is  very  strong  to  show  that  where 
illegitimate  Children  have  acquired  a  Name  by  Repu- 
tation, they  may  take  under  a  Deed*  Why  not '  there- 
fore take  under  a.  Willi  In  Metham  v.  Duke  of  Devon, 
it  was  held,  natural  Children  might  take,  as  a  Class 
lender  an  Appointment,  "  to  all  the  Children  of  his  Son 
by  Mrs.  Heneage"  There  is,  therefore,  the  Authority 
of  this  Case,  and  of  Wilkinson  v.  Adam,  where  the 
Bequest  was  "  to  the  Children  which  I  may  have  by 
Ann  Lewis"  to  show  that  illegitimate  Children  may 
take  as  a  Class,  though  not  named,  if  they  have  obtained 

(9)  1  Ves.  and  Bea.  467.        430.    Nov.  35.    a  Roil.  Abr. 

(r)  1  P.  Wms.  5*9.  43. 

(s)   p.  509,  S.  C.    Moore         (0  Co.  Litt  3  b. 
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m  Name  by  Reputation;  and  notwithstanding  all  the 
difficulty  attending  the  Inquiry  as  to  whose  Children 
they  were. 

When  certain  words  have  acquired  a  fixed  technical 
sense,  they  must,  when  used,  unless  otherwise  explained 
in  the  Will,  be  taken  in  that  sense,  but  from  the  time 
of  Elizabeth  the  word  Children  has  had  a  primary  and  a 
secondary  sense;  in  one  sense,  meaning  legitimate 
Children ;  and  in  another,  illegitimate  Children. 

No  Case  has  been  found  where,  when  the  word 
Children  has  been  used  in  the  Will  of  a  Putative  Father 
who  has  no  legitimate  Children,  it  has  been  held  that 
illegitimate  Children  cannot  take.  In  Cartwright  v. 
Fawdry  (u),  the  Testator  had  legitimate  as  well  as  ille- 
gitimate Children ;  and  there,  no  doubt,  under  the  term 
Children,  legitimate  Children  must  be  supposed  to  be 
meant ;  and  the  word  taken  according  to  its  primary 
tense.  The  same  observation  applies  to  Swaine  v.  lftn- 
ner$ley(x),  and  Godfrey  v.  Davis  (y).  The  question  in 
those  Cases  was,  utrum  horum\  and  wherever  there  is  a 
conflict  between  the  two  claims  of  existing  legitimate 
and  illegitimate  Children,  under  a  Bequest  "  to  Chil- 
dren," the  Will  must  be  taken  to  mean,  legitimate 
Children.  Gordon  v.  Gordon  (f),  and  Earle  v.  Wilson (a\ 
do  not  apply ;  the  question  in  those  Cases  being,  whether 
afterborn  illegitimate  Children  can  take,  they  not  having 
obtained  a  Name  by  Reputation— that  is  not  the  case 
here. 
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Blundett  y.  zDtflfm  is  another  Case  in  which  illegiti- 
mate Children  *ere  allowed  to  take,  as  a  class,  under  a 
bequest  to  Children.  There  the  Master  of  the  Reik 
held  there  was  a  sufficient  designatio  personarum.  The 
Cases,  therefore,  incoatestably  prove,  thai  illegitimate 
Children  may  take  under  a  Bequest  to  Children,  where 
the  intention  is  clear  that  they  were  intended  to  take* 
In  WiHdmon  v.  Adam,  and  Blundett  v.  Dunn,  the  in- 
gestion appeared  on  the  faee  of  the  Will.  In  this  Case, 
it  is  said  there  is  no  intention  in  favour  of  the  Plain* 
tiffs  apparent  on  the  face  of  the  Will— nothing  to  show 
what  Children  were  meant.  This  is,  certainly,  the 
difficult  pert  of  the  Case ;  for  though  no  person  can 
doubt  from  ctrcum  stances  dehors  the  Will*  who  were 
intended,  yet  the  Court  must  decide  upon  the  Witt 
itself.  u  We  may  oonjectare,"  says  Lord  Eldo*,  it 
WHkimmy.  Adam(J>%  "that  he  iwmot  illegitimate  Chil- 
dren, if  he  did  not  marry :  yet  notwithstanding  that 
may  be  conjectured,  the  Opinion  of  the  Court  was,  m 
mine  is,  that  where  on  unmarried  Many  describing  m 
unmanned  Woman  as  dearly  befowd  by  htm,  dees  n» 
more  than  make,  a  provision  for  her  and  her  Children, 
he  must  be  considered  an  intending  legitimate  Children* 
as  these  is  not  enough  upon  the  Will  itself  to  shear 
that. he  meant  illegitimate  Children;  and  my  OpinieU 
is,  that  such  intention  must  appear  by  necessary  im* 
plication  upon  the  Will  itself."  This  passage  ia  vet* 
strong  against  these  Plaintiffs.  In  another  passage  the 
tame  great  Judge  eays,  "  With  regard  to  that  express 
sion,  a  necessary  Implication/*  I  will  repeat  what  I  havfe 
before  stated  from  a  note  of  Lord  Hardwicke's  Judg- 
ment in  Coriton  v.  Hellier,  that  in  construing  a  Will, 


(b)  i  Ves.  and  Bca.  p.  465. 
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Coiyeoture  most  not  be  taken  for  Implication:  but 
aecessaiy  Implication  means,  not  natural  Necessity,  but 
so  sttpng  a  Probability  of  Intention,  that  an  Intention 
contrary  to  that  which  is  imputed  to  the  Testator 
cannot  be  supposed  (4)."  This  passage  is  admonitory 
to  Judges. 

Every  word  of  this  Will  must  be  looked  into.  I 
have  already  considered  what  would  have  been  the 
effect  of  a  Bequest  to  "  my  present  Children."  The 
Testator  does  pot  appear  on  the  face  of  the  Will  to  be 
unmarried ;  there  is  a  latent  ambiguity  j  and  Evidence  is 
admissible  to  find  persons  to  fit  the  description.  All 
the  Authorities  lead  to  that  conclusion.  The  word  pr*~ 
seat  is  not  introduced  h\  this  Will.  Can  then  "  my 
Children"  be  construed  in  the  same  manner  as  if  the 
words  were  "  to  my  present  Children  ?"  It  has  been 
argued,  that  this  Testator  looked  forward  to  future 
legitimate  Children,  and  therefore  there  is  nobody  to 
compete  with  these  Plaintiffs,  respecting  the  meaning 
of  the  words,  "  my  Children."  He  meant,  it  is  said* 
to  provide  prospectively  for  future  legitimate  Children, 
and  that  the  Case  is  not  like  a  provision  for  "  my 
pnuent  Children." 

Taking  into  consideration  tlje  state  of  the  Testator's 
Family  at  the  time  qf  making  hip  Will,  it  is  impossible 
to  doubt  in.  which  of  the  two  senses  he  meant  to  use 
the  term,  Children.  The  general  presumption  is,  that 
a  Man  sitting  down  to  mfrkehis.  Will  designs  a  benefit 
to  some  existing  object;  he  seldom  looks  qqly  tp 
the  future.    It  is  extravagant  to  suppose,  that  this 
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,     l*16-    .,     Testator  had  only  future  possible  Children   in  vteW, 
BtACHcwrr    •dkwg111*1^  wholly,  and  leaving  destitute,  those  whom 

and  ethers/     ke  was  in  the  habit  of  denominating  and  treating  as  hti 
*.  Children.— that  "he  should  manifest  a  parental  solicitude 

Sbacbcaovt,  for  Children  who  did  not  yet  exist,  and  at  the  same 
RMiii,        time  exhibit  none  for  those  who  did,  who  were  knowd 

Wiotbai*  ^  awj  ten^etjy  beloted  by  him,  Giving  to  each  a 
definite  portion,  5000/.,  and  the  ultimate  residue  ttf 
bis  collaterals,  shows,  that  he  had  a  definite  number  in 
4iew ;  and  that  he  recognised  his  legitimate  Relatives 
as  having  a  preferable  Title  to  a  part  of  his  Fortune: 
That  is  rational  enough  if  he  was  providing  for  illel 
gitimate  Children ;  but  is  very  unlikely  if  he  was  pro* 
viding  for  future  legitimate  Children.  «  My  Children  * 
imports,  Children  he  then  had.  For  all  these  reasons,  f 
think  it  is  reasonable  to  interpret  the  words  " :  my 
Children11  in  the  same  way,  as  if  he  had  said,  "my 
present  Children/*  Bat  this  Construction  bf  the  Will 
does  not  depend  merely  upon  the  first  Clause  of  it;  for 
the  next  Clause  clearly  shows  what  was  meant.  *To 
the  Mother  of  my  Children,  the  Sum  of  Sicca  Rupee* 
6000,  which  I  request  my  Executors  will  secure  to 
her  in  the  most  advantageous  tfay  "  Was  that  a  Pro* 
vision  proper  for  the  intended  Wife  of  a  Man  of  hi* 
Fbrtune  ?  Is  it  probable,  that  after  giving  one  whom* 
he  thought  fit  to  be  his  Wife  so  small  a  Sum,  he  should 
think  it  necessary  that  his  Executors  should  secure  if 
for  her?  Did  any  hody  ever  describe  his  Wife  fay  the 
term,  u  Mother  of  my  Children  ?  If  she  had  no  Chil- 
dren she  would  not  have  taken  under  this  Bequest. 
This  second  Clause  of  the  Will  is  explanatory  of  the 
first ;  for  when  once  it  is  understood,  he  therein  meant 
to  describe  some  person  who  had  already  become  the 
Mother  of  his  Children  he  then  had,  he  must,  under 
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&£  t*nn  "  Children/'  have  comprehended  Children 
thready  born,  and,  consequently,  as  he'  was  unmarried, 
fcja  illegitimate  Children;  and  he  must  be  supposed  to 
have  used  the  same  word  Children,  in  the  preceding 
Clause  in  the  like  sense,  I  think,  therefore,  it  is 
clear,  that  existing  persons  were  meant,  and  that  they 
take,  as  in  the  Case  of  Wilkinson  v.  Ada**,  as  designated 
persons.  This  applies  to  the  three  Chikken,  Samuel, 
Margaret,  and  William  \  and  though  die  two  last,  Eliza 
and  George,  have  not  the  same  Evidence  to  distinguish 
them  as  recognised  by  the  Testator  as  his  Children, 
that  will  not  prevent  their  having  the  benefit  of  the 
same  course  of  reasoning $  for  it  being  ascertained  that 
the  Testator  meant  living  Children,  it  must  be  referred 
to  the  Master  to  inquire  what  persons  answer  the  de- 
scription of  his  Children ;  as,  where  a  bequest  is  made  to 
*'  Grand-Children,"  it  is  referred  to  inquire,  who  answer 
thai  description.    They  fall  under  the  same  Class. 

These  are  the  circumstances  which  have  led  me,  bftef 
much  consideration,  to  decide  in  favour  of  the  Plaintiffs 
I  am  far  from  intending  to  sacrifice  Principles  for  the 
Bake  of  a  particular  Case ;  but,  after  examining  this 
Case  according  to  established  Principles  and  Author 
rities,  I  think,  ex  visceribm  of  the  Will,  the  Legatees 
whom  this  Testator  must  have  intended  to  describe, 
Vere  not  the  possible  Progeny  of  a  future  Marriage, 
but  existing  Persons,  Children  already  born ;  uniformly 
designated  and  recognized  by  him  in  that  character* 
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8th  April* 
Solicitor  on  his 
own  JUhalf 
presenting  a 
Petition  in 
Bankruptcy, 
Attestation 
dispensed  with. 


Ex  parte  KINGDON  in  re  SNELL. 

A  PETITION  was  presented  in  Bankruptcy,  by  a 
Solicitor,  and  as  he  could  not  attest  his  own  Signature 
to  the  Petition,  they  refused  at  the  Bankrupt's  Office 
to  receive  the  same,  without  an  Order  of  the  Court, 
there  being  no  signature  as  required  by  Lord  Eldon'% 
General  Order  (a). 

Mr.  Pepys  applied,  under  the  circumstances,  that  the 
Petition  might  be  ordered  to  be  received  without  an 
Attestation ;  and  the  Vice-Chancellor  made  the  Order. 


^stpsms^vi 


24th  April. 
Annuity  granted 
in  Consideration 
of  a  reversionary 
Interest  in  Stock, 
need  not  be  in- 
rolled  under  Stat. 
17Geo.III.cl6. 

Residuary  Le- 
gatees not  neces- 
sary Parties  to  a 
Suit  against  an 
Executor. 


BROWN  and  another,  0.  DOWTHWAITE. 

ARABELLA,  TEMPLE,  since  deceased,  being 
entitled  to  700/.  3  per  Cents.,  standing  in  her  Name, 
and  desirous  of  increasing  her  yearly  Income,  agreed 
with  Sitnon  Temple  that  he  should  pay  her  an  Annuity 
of  35'«>  in  consideration  of  which  she  agreed  to  assign 
to  him  the  said  700/.  3  per  Cents,  so  as  to  become 
his  Property  at  ber  Death;  she  to  receive  the  35/. 
Annuity,  and  the  Dividends  of  the  700/.  duping  ber 
Life.  This  Agreement  was  carried  into  effect  by  a 
Deed  of  Three  Parti,  dated  August  1,  1795,  between 
Simon  Temple  of  the  First  Part,  Arabella  Temple  of  the 
Second  Part,  and  Thomas  Zouch,  and  James  Newsham, 


(a)  ia  Aug.  1809.  §ee  Order  ante,  p.  75,  in  NoU(«), 
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asTVasteea,  of  the  Thtrd  Part,  by  which  Simon  temple         1*1  <J. 
granted  the  Annuity  of  35?.  to  Arabia  Temple;  and 
Hbk  assigned  to  the  Trustees  the  700/.  3  per  Vents.     afid  atootj,6r 
in  Trust,  tt>  pay  her  the  Dividends  dating  her  Life,  Vt 

and  after  her  Death  to  transfer  the  700 1.  3  per  Cents.   Dbtft&WAtT*, 
K>  wirpr  1  ctnpte. 

Arabella  Tethpk  received  the  Annuity  and  die  Ift- 
tcrast  of  the  700/.  daring  bet  Life,  tad  tfhe  by  het  Will 
appointed  the  Defendant  her  Executor,  and  he  pmved 
the  Will 

The  700/.  3  per  Cents,  had  not  been  transferred  into 
the  Trustees  Names,  but  at  the  Death  of  Arabella 
Temple,  in  181 1,  stood  in  her  Name  in  the  Books  of  the 

Bank* 

Simon  Temple  on  the  19th  July  1811,  was  declared 
a  Bankrupt*  and  Assignees  were  chtsen,  which  Assign 
sees*  together  with  the  Bankrupt,  assigned  all  the 
Real  and  Personal  Estate  of  the  Bankrupt  to  the 
Plaintiffs. 

The  Bill  stating  these  Facts,  prayed,  That  the  De- 
fendant might  be  decreed  to  tmmfef  the  700/.  3  per 
Cents,  to  them,  and  the  Dividends  accrued  thereon  since 
the  Death  of  Arabella  Temple,  or  .that  if  die  Indenture 
of  the  1st  of  August  1795  was  nail  and  void,  prayed  ah 
Account  of  the  payments  made  in  respect  of  the 
Annuity,  and  payment  thereof,  by  the  Defendant,  &c. 

The  Defendant  by  his  Answer  admitted  th*  ftcts 
stated  in  the  Bill ;  and  stated  that  the  Residuary  Lega- 
tees of  Arabella  Temple  had  claimed  the  700/.  3  per  Cents. 
ft  h  a 


448 

1816. 

* * ' 

Baowir 
and  another, 

DOVTHWAITK. 


CASES  IN  CHANCERY* 

Mr.  Bell,  and  Mr.  Raithby,  for  the  Plaintiffs  :-*- 
They  cited  Jackson  v.  Lever  (a),  and  Crespigny  v. 
JVinUnoom(b),  from  which  Cases  they  concluded,  that 
a  Memorial  of  the  Annuity  was  unnecessary. 

Mr.  Rouptll,  for  the  Defendant,  argued  that,  there 
being  conflicting  claims  on  the  Fund,  the  Executors 
thought  it  proper  to  act  under  the  directions  of  the 
Court.  The  Residuary  Legatees  of  Arabella  Temple 
ought  to  have  been  made. parties  to  the  Suit;  especially 
as  it  may  be  necessary  to  take  an  Account  of  the  Estate 
of  the  Testatrix,  Arabella  Temple. 


The  Question  here  arises  upon  the^wwoVy  Act(c). 
The  Sale  of  this  Stock  must  be  considered  as  a  Money 
Consideration  for  the  granting  of  the  Annuity,  and 
being  so,  a  Memorial  of  it  ought  to  have  been  re-' 
'gistered,  which  was  notdenein  this  Case,  and  there- 
fore die  Contract  became  null  and  void  to  all  intents. 
The  Stock  wa*  convertible  into  Money  hnmediMdy, 
and  must  be  considered  as  Money.  This  Case  does 
not  fell  within  the  exceptions  in  the  Act 


.  Mr.  Bell,  in  rep^y ;— - 

It  was  not  necessary  that  these  Residuary  Legatees 
should  have  been  made  Parties;  it  is  sufficient  to  bring 
the  Executor  before  the  Court;  that  has  been  re- 
peatedly decided. 


(a)  3Bm.CC.605. 

(fr)4,T.R.790. 
(c)  17  Geo.  HI.  c.  *6.  sec.  8. 
TMm  Act  is  repealed  by  45 


Geo.  1H.  c.  141,  except  as  to 
Annuities  granted  before  the 
passing**  th*  Act. 
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.  The  Vice-Chancellor  : — 
This  is  an  ungracious  attempt  to  set  aside  the  An- 
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nuity  after  an  Enjoyment  of  it  by  Arabella  Temple  for    an(j  ^^^ 

sixteen  years.    Nothing  is  stated  to  show  unfairness  in  v, 

the  Transaction.    This  Case  is  decided  by  Crespigny  v.    Dqwtqwaiti, 

Wintenoom,  which  is,  in  principle,  the  same.    Nothing 

was  immediately  paid  to  the  Grantor.     Because  the 

Stock  might  have  been   immediately  sold,  it   is  not 

therefore  to  be  considered  as  Money.    No  Memorial 

was  necessary. 

*   The  Objection  as  to  the  want  of  Parties  is  untenable. 

Bill  dismissed  with  Costs..  < 


ADNEY  v.  FLOOD. 

MR.  fVYJTT  moved  for  leave  to  amend  the  Bill, 
without  prejudice  to  an  Injunction  which  had  been 
obtained,  Exceptions  having  been  taken  to  the  Defen- 
dant's Answer!  and  allowed,  but  not  yet  answered. 

The  Vice-Chancellor  : — 
You  may  take  the  Order  to  amend.    The  words  in 
your  Notice  of  Motion,  "  without  prejudice  to  the 
Injunction"  were  unnecessary;   for  in  this  Case,  your 
Amendment  will  not  affect  the  Injunction; 


37th  April. 
Amendment 
of  Bill  after 
Exception*  to 
Answer  al- 
lowed, does  not 
prejudice  an 
Injunction  pre- 
viously obtained* 


(a)  If  Exceptions  bad  been 
taken,  and  before  the  argu- 
ment of  tbetn  the  Motion 
Bad  been  road*,  it  would 
have  been  necessary  to-hove 
made  it  a  Term  of  the  Mo- 


Motion  granted  (a). 

tion,  that  the  Amendment 
should  be  without  prejudice 
to  the  Injunction.  Disony. 
Redmond,  3  Sch.  aad  Left. 
515.:  and  see*  Edwards  v. 
Jobnso*,  1  Price  204. 
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LLOYD  v.  WILLIAMS. 

30th April.  DAVID  JONES,   by  his  Will,   19th  September 

Where  a  Legacy  1798,    bequeathed    to    David  Lloyd,  Eleanor  Lloyd, 

is  left  to  a  Feme  £mn  £/py«j,  ^J  Mary  Lloyd,  500?.  each,  to  be  paid 

Lovert,  andt  them   at  twenty-five,  with  benefit  of  survivorship  ir* 

Hurfiand  aerc*  case  aB^  °^  t^em  ^ed  under  that  Age,  without  leaving 

with  the  Execu-  any  l&wfal  Issue.     He  also  gave  to  them,  in  the  same 
tors,  on  a  Claim  manner,  the  residue  of  bis  Property,  after  payment  of 

made  for  a  Set-  gome  other  Legacies ;  and  appointed  Thomas  fVilliams, 

tlement,  to  take  £)flVtf  Lemis^  and  Samuel  Pride,  his  Executors. 
only  a  part  of 

fa^emVc^L       The  Testalor  died  on  the  l8th  January  *799>  ^ 
die   le  v  *e  Executors  proved  the  Will.    Lewis  and  Pride,  two 

Child,  such  Child  °f  ^e    Executors    soon  after   died,   without  having 
is  entitled  to  the  possessed.  tUemaclvea  of  any  part  of  the   Testator's 
residue  of  the        Estate. 
Legacy, under  the 

°™*™.„    .        David  Lloyd,  one  of  the  Legatees,  attained  twenty 
The  Child  of  a  „  ,  .    _  ,         « 

Teme  Covert,       five'  0n  the  24th  ^P^01^  *8o3» 

a  Legatee,  has 

no  Equity  to  Evw  Ltoyfl.  died  before  he  had.  attained  troenty-fiye< 

insist  on  a 

Settlement  f  after      Mary  Lloyd, married  the  Dsfandarj  t  David  Johnstone, 

the  death  of  the    and  attained  twenty-five  on  the  15th  March  1808. 

Mather,  unless 

there  is  a  Con-  ,,,  •,     ,  ,  ,.  ,     «  t  ,, 

tract  or  a  De-      Eleanor  Lloyd  attained  twenty-five  on  the  8th  March 

crse for  a  Settle-  18 10. 
ment,  in  the  Life- 
time of  the  On    the    5th<  February    1807,    a    Commission    of 
Mother.              Bankrupt   issued  against  David  Johnstone;  and  the 
Defendants,  Parke*  and'  Watson,  were  chosen  Assignees. 
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An  Agreement  was  made  between  the  Assignees  and 
Williams,  the  Executor,  whereby,  in  consideration  of 
a  Sum  to  be  paid  to  the  Assignees,  a  Settlement  was 
to  be  made  upon  Mary  Johnstone  and  her  Children, 
out  of  the  Legacy  of  500/.;  and  in  pursuance 
0/  this  Agreement,  a  Release,  dated  the  20th  Juna 
1808,  was  executed  by  the  Assignees  to  the  Executor, 
William*,  Ho  Settlement  was  made  in  pursuance  of 
the  Agreement. 


45* 
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Lloyd 


Williams. 


Johnstone  the  Bankrupt  obtained  his  Certificate  in 
the  Life-time  of  his  Wife, 

Mary  Johnston  died  leaving,  a  Daughter,  Diana  Lloyd 
Johnstone. 

The  Bill  was  filed  by  David  and  Eleanor  Lloyd, 
against  Thomas  Williams,  the  surviving  Executor ; 
David  Johnstone  the  Bankrupt,  against  Diana  Lloyd 
Johnstone;  and  also  against  Tarkes  and  Watson,  the 
Assignees  of  Johnstone,  praying,  an  Account  against 
Williams,  and  that  the  respective  rights  of  the  Parties 
might  be  declared. 

David  Johnstone,  by  his  Answer,  insisted,  that  having 
obtained  Letters  of  Administration  to  his  Wife,  he 
waB,  under  the  Release  by  the  Assignees  and  Creditors, 
entitled  to  the  balance  of  the  Legacy  of  500/.  and 
the  One-Fourth  Part  of  the  Residue  given  to  his  Wife, 
aad  to  her  surviving  Share  in  the  Legacy  of  500  /.  left  to 
Evan  Lloyd,  and  also  to  her,,  by  reason  of  the  decease 
of  Evan  Lloyd. 


h  h  4 
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Ifrfl*-".         Jbuam  Johnstone,*  the  Infant,  by  her  Answer,  claimed 
.  to  be  entitled  to  all  such  Right  and  Interest  as  she 

would  have  had  if  a  Settlement  had  been  made. 


v. 


The  Assignees  answered  separately.  Par  Ices  claimed 
to  be  entitled  to  Mary  Johnstone's  Share  of  Evan  LloycTi 
Legacy  of  .500/.,  and  to  her  share  of  Evan  Lloyd's 
Fourth  Part  of  the  residue  of  the  Testator's  Personal 
Estate,     Watson,  the  other  Assignee,  made  no  ckrim. 

Sir  Arthur  Pigott,  and  Mr.  Parker,  for  Plaintiff: — 

The  claims  of  the  Plaintiff  cannot  be  resisted,  and 

an  Accoupt  must  be  directed  as  prayed.    The  only 

points  in  dispute  are  between  the  Defendants,  with 

which  we  have  no  concern. 

Mr.  jCooke,  and  Mr.  Maddock,  for  the  Defendant, 
Diana  Johnstone,  the  Infant  :— 
.There  can  be  no  doubt,  that  as  to  the  500/.  Legacy,  , 
unci  the  One- Fourth  Part  of  the  Residue  given  to  . 
Mary  Johnstone,  after  the  payment  to  the  Assignees* 
included  in  the  Release  of  the  20th  June  1808,  the 
Infant  is  entitled  la  it.  The  Agreement  and  Re-, 
legse  made  by  the  Assignees  was  in  consequence  of 
the  claim  of  the  Bankrupt's  Wife  to  a  Settlement 
cm  her  and  her  Issue,  and  the  Bankrupt's  Wife 
being  dead,  the  Infant  is  entitled.  We  also  insist, 
that,  as  what  accrued  due  in  respect  of  Evan  Lloyd's 
death  was  intended  to  have  been  included  in  the 
Release,  that  also  ought  to  be  settled  on  the  Infant; 
but  supposing  the  Assignees  have  a  claim  to  that  as 
UPt  being,  in  fact,  included  in  the  Release,  the  Infant 
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kf  nevertheless,  entitled  to  a  Settlement  out  of  .ft ;  t  IMB» 
there  being  an  Equity  which  entitles  the.  Infant  to  a 
Settlement  out  of  the  Share  of,  the  Mother  in  this 
surviving  Legacy,  though  her  Mother  is. dead.  There  Wujliam* 
are  several  Authorities  which  countenance  this  claiqa 
of  the  Infant.  Grosvenor  v.  Lane  (a),  CocJcefl  v. 
Phipps(b),  Rom  v.  Jackson(c).  In  Murray  v.  Lord 
Ellibank(d),  the  Master  of  the  Rolls  says,  "  The  Ques- 
tion has  been  made,  whether  the  Children  have  any 
substantive  and  independent  right  to  claim  a  Settlement 
after  the  death  of  their  Mother,  if  a  Settlement  was  not 
directed  during  her  Life.  In  the  Case  of  Hearle  y. 
Greenbank  (e),  Lord  Hardwicke  appears  to  state  that  as 
a  doubtful  point ;  and,  that  he  conceived  there  was  no 
Case  determining  that  the  Children  have  such  right. 
His  Lordship  seems  not  to  have  recollected  the  Case 
that  was  before  him,  Grosvenor  v.  Lane(f),  in  which  he 
took  notice  of  such  a  ttecree;  though  the  Question 
before  him  was  not  upon  the  point.  That  was  the 
case  of  the  second  Husband  endeavouring  to  reduce 
bis  Wife's  fortune  into  possession ;  and  the  Court?  di- 
rected a  Settlement  upon  the  Child:  the  immediate 
point  in  the  Cause  before  Lord  Hardwicke  turning 
upon  the  right  of  the  Child  absolutely  to  the  Whole 
Legacy  ia  consequence  of  an  appropriation  of  it  by 
the  second  Husband-  In  a  subsequent  Case,  Striven 
y.  TapUy  (g),  Sir  Thomas  Clarke,  as  a  matte*  of 
course,  taking  it  as  the  ordinary  Equity,  directed  a 
proposal  by  the  representative  for  a  Settlement  upon 

(a)  a  Atk.479.  («)  3X1^695.  m«  p.7^ 

(ft)  1  Dick.  391.  (/)  *  Atk.  180. 

(c)  q  Dick.  604.  (g)  Amb.  509. 
(<*)  i3Ves.7. 
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tke  Child,  the  Wife  beiny  dead.  Thai  p*rt  of  tbfc 
Decree,  it  is  ti uer  was  reversed  by  Lord  Nertkmfr 
Um;  but  tbe  Opinion,  that  the  Children  have  that 
Equity  in  their  own  Rights  and  independent  of  any 
chum  through  the  Mother,,  prevailed  so  much,  tba% 
notwithstanding  that  reversal,  iir  a  year  and  a  hstf 
afterwards  Sir  Thomas  Stmti,  in  Coded  v.  Ftoprffi, 
mad*  precisely  the  sdttie  Decree.  Every  one  know* 
how  intimately  Sir  Thomas  Seweil  was  acquainted 
with  the  practice  of  the  Court.  These  iff  therefore 
*  great  deal  oB  Authority  in  opposition  to  that  do* 
etikm  by  Lord?  NortAington  in  Soriven  v.  r<ap/ey<t); 
aM  weighing  strongly  in  favour  of  the  Right  of 
the  GhUdren  claiming,  under  a  Decree  in  favour  of 
their  Mother ;  for,  if  their  Right  to  come  with 
mm.  original  Demand  for  a  Settlement  upe*  theftti* 
their  Mother  having  died  without  demanding,  any 
Settlement,  is  established*  a  fortiori^  if  she  has 
claimed,  and  the  Court  baa  directed  a  Settlement, 
the  Children  must  be  entitled*  As  to  that,,  there 
are  very  few  Cases :  but  all  are  one  way.  The  Doc- 
trine, a»  for  as  there  is  any  Memorial  of  it,  is  uniform; 
and  it  is  upon  the  utriform,  habitual,  Doetrine  of  the 
Const  that  you  are  least  likely  to  find  Cases;  and*  in 
the  Cases  that  have  oecurred  the  Court  has  interposed^ 
not.  upon  any  controversy  between  the  Parties*,  but  upon 
its  own*  Doctrine.  to  Martito*  v.  Mitchell  (k);  the 
Husband  claimed  the  Fund*  and  the  Court  would*  not 
permit  him  to  take  it ;  but  directed  the  former  order 
for  a  Settlement  upon  the  Wife  to  be  prosecuted.  In 
Rewe  v-.  Jackson  (t),  a   similar  application  appears  to 

(h)  i  Dick.  391.  (*)  Stated  10  Ves.  84. 

(i)  1  Arob.  509.  (/)  Stated  in  10  Ves.  84. 
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bakre  pnodoced  a  similar  refusal ;  and  both  these  Casts  r$16. 

were  before  Lord  Thutlew.  No  ground  is  laid,  upon  *  *— ' 
which  I  should  be  induced  to  depart  from  the  est*.  Lloyb 
Wished  Doctrine*  We  can  look  no  where  but  to  the 
practice  of  the  Court  for  the  Extent  of  that  Doctrine. 
Here  we  find  it.  There  is  no  instance  in  which  the 
Husband  has  succeeded  in  getting  Money  oat  of 
Court  without  making  a  Provision  for  the  Children  " 
This  is  a  clear,  reasoned  opinion,  in  favour  of  the 
Infant's  Equity. 

Sir  Samuel  Momtty,  and  Mr.  Roupdt\  for  the  De- 
fendant, Js>awid  Jbhnstom: —  - 
With  respect  to  the  500/.  Legacy,  and  the  Fourth 
Pfert  of  the  Residue,  included  in  the  Release  of  the 
aoth  June  1808,  no  claim,  certainly,  can  be  made;  but 
with  respect  to  the  Interest  which  survived  to  Mary 
Johnstone  in  the  Legacy  left  to  Evan  Lloyd,  and  his 
Fourth  Part  of  the  Residue,  the  Bankrupt-  is  entitled, 
the  Assignees  making  no  Claim  (my. 

Where  a  Legacy  is  left  to  the  Wife,  and'  she  dies, 
her  Issue  cannot,  as  against  her  Husband,  or  his  Assig- 
nees, claim  any  part  of  the  Legacy.  The  Wife,  no 
doubt,  in  her  life-time,  is  entitled,  if  she  chooses,  to 
a  Settlement  out  of  the  Legacy;  but  after  her  Death 
there  is  no  Equity  entitling  her  Issue  to  a  Settlement. 
That  was  expressly  decided  in  Scriven  v.  Tapley,  by 
Lord  Northington,  on  an  Appeal  from  the  Rolls.  When 
Murray  v.  ElUbank  was  before  the  Lord  Chancellor,  he 

(•)  The  Assignets  and  the     Decree    should    be    in    his 
Bankrupt  had  agreed  to  share     favour. 
in  certain  proportions?  if  the 
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16J6«         appears  to  have  had  no  idea,  nor  wat  it  contended  fir 
•      v  •  argument,  that  the  Issue  had  an  Equity  to  a  Settlement 

after  the  Death  of  the  Mother;  all  that  was  contended 
Williams.  *"or  t^iem  wa9>  t^1|Lt  proposals  having  been  laid  before  the 
Master  for  a  Settlement,  the  Death  of  the  Wife  in  such 
oase  did  not  prevent  the  claim  of  the  Issue.  If  the 
Issue,  had  any  claim  independent  of  the  Wife,  k  could 
not  be  given  up  by  her  consent  ;  but  it  is  ckar^ 
tfral.if  the  Wife  consented  to  gfs.e  up  her  claim,  the 
Issue  have  no  right  to  insist  on  a  Settlement,  Grwwior  v. 
£o*e  is  not  in  opposition  to  Scriven  v.  Tapley,  for  in  that 
case  Lord  Hardwicke  relied  on  an  appropriation  which 
had  been  made  of  the  Legacy  in  favour  of  the  Child. 

Mr.  Shadwell,  for  the  Assignees,  said  they  now  made; 
no  claim  to  any  part  of  the  Legacy. 

The  VxcR-CHANCELion:— [After  stating  the 
Case,] 
The  first  point  to  be  considered  is,  the  effect  of  the 
30th  April.  Agreement  of  the  20th  June  1808,  between  the  Assig- 
nees of  Johnstone  and  Williams  the  Executpr.  It  ia 
contended  on  the  part  of  the  Infant,  that  she  is  entitled 
to  what  her  Mother  would  have  been  entitled  to  under 
that  Agreement,  and  as  if  a  Settlement  had  been  xojule 
on  the  Mother  and  her  Issue ;  and  on  the  part  of  the 
Husband,  it  is  said  he  is  entitled  to  the  Property,  he 
having  survived  and  administered  to  his  Wife,  and 
his  Assignees  making  no  claim  against  him.  John- 
stout  and  his  Wife  were  not  Parties  to  the  Contract; 
but  it  recites  that  Mary  Johnstone  had  made  a  claim 
on  behalf  of  herself  and  her  Issue.  This  Contract  did 
not  embrace  what  accrued  by  survivorship  to  the  Wife 
on  the  Death  of  her  Brother  Evan  Lloyd,but  only  what 
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remained  due  to  her  in  respect  of  her  Legacy  of  500?. 
and  her  One-Fourth  of  the  Residue;  and  as  to  the 
Mother's  surviving  Share  in  the  Legacy  left  to  Evan 
Uoyd,  the  question  is,  whether,  the  Wife  being  dead, 
her  Child  has  any  claim. 

If  a  Bill  had  been  filed  against  Williams  for  payment 
of  the  Legacy,  it  has  lotig  been  settled  the  Assignees 
are  not  entitled  to  the  whole  Legacy,  but  must  make 
a  Settlement  on  the  Wife  and  her  Issue;  it  being  quite 
clear,  that  if  any  Settlement  is  made,  it  must  be  on  the 
Wife  and  the  Issue.  When  the  Assignees  claimed  the 
Legacy  from  William,  the  claim  to  a  Settlement  was 
urged — it  was  a  well-founded  claim,  and  formed  the 
basis  of  the  Contract  by  which  the  Assignees  agreed  to 
take  140/.  in  lieu  of  all  their  claims  upon  the  Legacy. 

I  am  therefore  of  Opinion,  that  by  this  Contract 
Williams  became  a  Trustee  for  the  Wife  and  Children, 
as  to  so  much  of  the  Legacy  as  was  given  up  by  the 
Assignees,  and  that  Williams  had  no  option,  but  might 
have  been  compelled  to  settle  it  on  the  Wife  and 
Children ;  and  the  Death  of  the  Mother  cannot  disap- 
point the  claim  of  the  Child.  The  Infant,  therefore,  19 
entitled  to  so  much  of  the  original  Legacy  of  500/.  to 
Mary  Johnstone,  as  Temains  unpaid;  and  to  her  One- 
Fourth  Part  of  the  Residue. 

With  respect  to  the  claim  of  the  Infant  to  the  Share 
which  survived  to  her  Mother,  on  the  Death  of  Evan 
Hoyd,  that  falls  under  a  different  Consideration. 

The  Mother  died  without  having  claimed  any  right 
to  this  survived  Share,  or  to  a  Settlement  out  of  it; 
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1816.         but  the  Infant  claims  a  Settlement  oat  of  it,  as  having 

an  Equity. 
Lloyd 

Williams  ""8  ^a*m  *ri«ei  belween  Co-Defendants, — between 
the  Infant,  and  the  Father  and  his  Assignees.  It  should, 
properly,  be  the  subject  of  a  Bill ;  but  as  these  Parties* 
to  save  Expense,  are  desirous  of  my  Opinion,  it  must 
be  decided,  as  if  a  Bill  were  filed  by  the  Infant. 

The  Counsel  for  the  Infant  have,  very  property,  Tested 
her  churn- upon  Authority,  and  not  on  Principle;  con- 
tending, there  is  a  preponderance  of  Authority  in  favour 
of  the  Infant's  daim,  and  that  as  there  is  an  Equity  on 
behalf  of  the  Wife  to  a  Settlement,  so  on  her  Death  an 
Equity  survives  to  her  Issue. 

It  is  difficult  to  discover  the  ground  of  the  Wife's 
Equity,  and  still  more  difficult  to  discover  on  what 
foundation  the  Child's  Equity  rests.  Something  may 
be  said  on  behalf  of  the  Wife's  Equity,  the  Property 
being  left  to  her,  and  having  no  Settlement;  but  what 
Title  has  the  Child  ?— it  was  not  the  Chad's  Property— 
the  Child,  therefore,  calling  upon  its  Parent  for  a 
Settlement  is  an  anomalous  Equity.  The  Law  givss 
the  Parent  a  right  to  dispose  of  his  Ptoperty,  a  power 
of  disinheriting  his  Children;  and,  therefore,  how 
a  Child  can  come  into  Court  to  daim  a  Settlement 
out  of  its  Parent's  Property,  it  is  not  easy  to  compre- 
hend. The  Wife  might  have  disappointed  (he  claims 
*  of  the  Child  even  after  a  Decree  for  a  Settlement  on 
her  and  her  Issue.  She  might  have  come  into  Court 
and  have  consented  to  give  up  the  Property,  and  her 
Issue  would  have  been  remediless.  If  the  Equity  could 
not  be  set  up  against  the  Mother,  on  what  ground  can 
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k  be  supported  against  the  Father,  after  the  dearth  of  ISUS. 

the  Mother.    The  Infant  is  no  more  entitled  to  a  ' 

Settlement  out  of  this  survived  Legacy,  than  she  would  Lm>t© 
be  out  of  any  other  Property  which  devolved  to  her  ~  r" 
Father.  It  is  very  clear,  therefore,  that  this  claim  of 
the  Infant  is  not  founded  on  Principle.  When  it  was 
stated  to  rest  on  Decision,  I  fek  that  nothing  but  very 
strong  and  clear  Authority  could  induce  me  to  coun- 
tenance so  extraordinary  a  claim.  I  do  not  wondet 
that  the  Counsel  should  insist  so  much  on  Authority* 
since  that  eminent  Judge,  the  present  Muster  of  the 
Rolls,  in  the  passage  quoted  at  the  Bar,  from  Murray 
v.  Lord  Ellibank,  has  intimated  an  opinion  in  favour 
of  a  substantive,  independent,  Right  in  the  Child.  In 
justice,  however,  to  this  excellent  Judge,  it  must  be 
observed,  it  was  not  the  very  point  in  the  Cause ;  and 
that  tbe  main  question  there  decided,  conformably  to 
Several  Authorities,  was,  that  after  a  Decree  for  a 
Settlement  on  the  Wife  and  her  Issue,  and  the  Wife 
dies,  the  Infant  is  entitled.  I  thought  it  my  duty  to 
look  into  the  Cases  upon  which  the  Master  of  the  Rolls 
founded  his  Opinion  in  favour  of  the  Infant,  and  have 
consulted  the  Register's  Book,  and  in  the  result,  I  am 
fully  satisfied  that  there  is  no  material  contradiction  it* 
the  Cases,  and  that  the  Right  of  the  Child  can  arise 
only  out  of  Contract,  or  under  a  Decree. 

Grosvenor  v.  Lane(n)  is  the  Case  most  relied  upon  a$ 
showing  a  substantive,  independent  Right  in  the  Infant. 
It  came  on  upon  Exceptions,  and  Lord  HardwUke  de- 
clared, "  That  the  Sum  of  1,599/.  which  was  originally 
the  Share  of  Susan  Lane,  the  Mother,  hath  been  wpjl 

(*)  1  Atk.  1S0. 
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1B16.  appropriated,  and  doth,   in   Equity*   belong    to   the 

** " ~* '     Plaintiff;  the  Infant 

LLOYD 

*•  I  have  looked  into  the  Decree  in  this  Cause  by  Lord 

Williams,  jp^  ^  iyg2,  mentioned  by  Lord  Hardwicke,  and  from 
the  Bill  and  Proceedings  which  appear  in  the  Register's 
Book,  Lib.  B.  iy$*j  p.  175,  it  is  clear,  the  Decree 
was  founded  on  a  Deed  which  was  in  Evidence,  and 
particularly  mentioned  m  the  Decree,  executed  by  Lane 
and  hb  Wife,  settling  the  Property  to  which  Mis. 
Lone  was  entitled  under  the  Will  of  her  Father,  Mr. 
jPiijpt.  The  point,  therefore,  under  consideration  was 
not  raised  in  that  case.  In  Milner  v.  Cotmer(o),  a 
Case  which  occurred  a  short  time  previous  to  the 
Decree  of  Lord  King,  to  which  I  have  been  adverting, 
his  Lordship  thought  it  extraordinary  that  this  Court 
should  interpose  against  the  Husband  in  Cases  where 
the  Law  gives  him  a  Title  to  the  Wife's  personal  Estate  ^ 
and  doubted,  experience  had  shown,  that  such  inter- 
position, unless  where  the  Husband  has  appeared  to 
be  a  profligate  or  extravagant  Man,  had  been  the  oc- 
casion rather  of  mischief  than  good.  Hiis  shows  the 
inclination  of  Lord  King  on  this  subject.  He  therefore, 
in  Grosoenor  v.  Lane,  went  upon  the  Assignment  by 
Lane  and  bis  Wife.  No  adverse  claim  was  set  up  by 
Peake,  the  second  Husband;  and  when  the  Cause 
came  before  Lord  Hardwicke,  two  Letters  of  his  were 
tend,  in  which  he  expressed  his  opinion  th*t  Catherine 
Lam  should  have  what  was  claimed ;  and  upon 
those  Letters  Lord  Hardaicke  considered  the  Money 
as  appropriated*  Such  appropriation  was  in  pursuance 
of  the  Deed  executed  by  Lane  and  his  Wife.  This 
C&e,  therefore,  of   Grosvenor  v.  Lane,  is  not  an 

(p)  a  P*  Wins.  641. 
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Authority  for  the  position,  that  the  Daughter  has  a  16*6. 

Substantive,  abstract,  Right.  *  > 

Lloyd 
0. 
la  Phipps  v.  AngUsca,  cited  from  MS.  in  Mr-  2to»  Williams. 
.  Uanquts  Notes  on  the  Treatise  of  Eqwty(f\  the  Fond 
,  was  in  Court,  and  a  Decree  that  k  should  be  secured 
•.  for  the  benefit  of  the  Wife  and  her  Issue  till  the  Husband 
made  a  Settlement*  The  Husband  died,  and  the  Wife, 
baring  survived,  was  held  entitled  to  the  absolute  Pro- 
prrty,  though  there  was  Issue  of  the  Marriage.  In 
P<*cker  v.  Wyndham(r),  it  was  held  that  Money  in  right 
of  the  Wife,  paid  into  Court,  might  be  detained  tiH  the 
Husband  made  a  Provision :  "  but  the  Wife/9  says  the 
Lord  Chancellor,  "  being  now  dead,  and  no  Childrea-to 
be  provided  for,  the  reason  of  their  keeping  the  Money 
from  him  is  at  an  end ;  and  then,  Equita*  stqtutur  legem, 
m  and  must  give  it  to  the  Husband's  Representatives,  to 
whom  by  Law  it  belongs."  In  Heath  v.  Greenbank(s) 
Xord  Hardwicke  says,  "  It  is  insisted,  as  Mr.  Winsmore 
had  made  no  Provision  for  his  Wife,  or  the  Issue  of  the 
Marriage,  that  his  Assignees  shall  not  be  permitted  to 
touch  this  till  they  have  made  some  provision  for  the 
Issue  of  the  Marriage,  and  so  it  waaheld  in  two  Cases 
before  Lord  Chancellor  Camper;  and  I.'  wa*  aka dearly 
wf  the  same  Opinion  in  the  Casd  of  Jewmn  v.  Jtfoa/ww, 
hot  I  can  find  no  Case  where  the  Court  have  done  it  k* 
the  Case  of  Assignees  of  a  Bankrupt  after  the  death  of 
the1, Bankrupt's  Wife:  and  here  too  the  Issue  of  the 
Marriage  is  so  well  provided  for,  thai  I  am  of  Opinion 
Ahe  Court  ought  not  to  make  this  the  first  Precedent  of 
it*  whatever  they  might  do  *in  a  Case  not  so  eircutn* 
ttanoed." 

(q)  x  Vol  p.  97.    .     . V      ;  (4)  t  Atk.  717 
(r)  Prec.  Ch.  418. 

I  1 
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If  Lord  Hnrdwicke  is  supposed  to  have  meant  tbit 
the  Jkfant  after  the  death  of  its  Mother  stood  in  the 
same  situation  as  its  Mother,  and  that  be  was  of  that 
Opiniehm  Jetitctn ?«  Momtim, he  Was inconect, beoatase 
in  that.  Cast  no  such  point  w«  determined  (I),  if 
in  Grosvetoor  v.'  £0*4  Lord  Hardwiohe  had  given  an 
ophiioit  in  fhvoutf  of  the  Child's  Equity  the  Mbther 
being  dead,  he  would  not  in  this  Case  of  Hemrl*  Wk 
G+kenbank  bate  said  u  there  was  nt>  Precedent  «f  ii.*  He 
was  certainly  right  in  saying  there  was  no  Precedent**** 
such  thing  had  been  decided  m  Gnmcn$r  v.  Lam,  as  I 
have  shown;  and  flearfe  v.  Grmmbank,  therefore,  is  a 
strong  Authority  to  show  there  is  no  such  Equity, 

The  next  Decision  I  shall  mention,  is,  the  Anonymous 
Case,  in  Vcxeyiu).  There,  on  a  Bill  by  the  Husband  to 
obtain  Personal  Estate  in  right  of  his  Wife,  the  Hus- 
band was  directed  to  make  a  proper  Settlement,  and 
Proposals  for  that  purpose  were  laid  before  the  Master, 
signed  by  the  Husband  and  Wife,  by  which  he  was  to 
settle  an  Estate  in  Jamaica  in  strict  Settlement;  but 
before  it  was  absolutely  concluded  on,  they  went  to 


(f )  Hcdrtc  v.  Oreenbank  is 
ato  reported  ill  dVes.Scft.40ft, 
and  the  langmge  of  Ifce  Re- 
port as  to  this  point  in  p.  #08, 
varies  from  4tkynt,  "  Next  as 
to  the  Aunt's  Personal  Estate, 
a  question  has  been  started, 
Whether,  if  the  Assignees  are 
emitted  thereto*  (the  Hut- 
ted gaining  a  Matrimonial 
Bight  which  survives  to  him, 
and  cannot  bo  affected  by  the 
power  of  Appoiqtment),  they 
can  claim  it  in  Equity  without 


being  obliged  to  mate  a  Re- 
vision for  the  Daoghter}  In 
Jeumn  v%  Moukm  I  <w*s  of 
Opinion  that  die  Assignees 
have  been  compellable  to  paake 
a  Settlement  for  a  JPt/t,  where 
the  ftugband  had  made  none. 
But  I  can  find  no  Case  whei* 
it  has  been  done  for  *CMM  r  I 
do  not  say  it  cannot;  beMhere 
are  reasons  here  why  tt  should 
not" 
(«)  a  Tea.  Sen.  67  k 
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Jamaica,  inker*  they  staid  six  years,  and  now  preferred  **H«    m 

a  Petition,  there  being  no  Children  living,  and  insisted  , 

on  aot  being  bound  by  the  Proposal,  the  Wife  saying  p 

the  should  be  contented  with  her  Dower;  but  Lord      Wjj^uh*. 

Hardwicke  would  net  grant  it,  observing, "  though  the 

Wife  might  give  ep  her  Interest  in  this  Money  if  she* 

pleated,  yet  nobody  could  eonjent  for  the  Children 

which  may  be.    The  JPropotel  mas  bindings  and  if  the 

Husband  had  died  before  he  came  home,  and  left 

Children,  under  these  Articles  there  would  be  a  right 

to  have  it  carried  into  execution ;  and  the  Court  baa 

laid  fadd  of  a xriaauiptanoe  moah  less  strong. than  so 

formal  en  Agreement  as  this  wa%  to  refose  what  is  daw 

dewed." 

The  next  Case  is  Scricen  v.  Tapleyty,  determined  by 
Lord  Northington-  The  Note  of  it  in  Ambler  is  short; 
bat  I  have  consulted  the  Register's  Book,  and  the 
result  is  stated  correctly  in  the  Report.  There,  the 
Husband  had  survived  his  Wife  six  years,  and  had  not 
reduced  into  possession  the  Legacy  .given  to  her;  and  on 
a  BUI  filed,  The  Muster  of  the  Rota,  Sir  ThmusCttxrke, 
dewted  to  him. the  legacy,  subject  to  a  Provision  for 
hie  Daughter.  Ambler  says,  £he  Wife  died*  leaving 
CMUrtn;  but  that  h  not  correct,  she  only  left  a 
Daughter.  -This  was  the  first  declaration  of  the  rig** 
of  a  Child  to  a  Provision  in  these  cases,  the  Wife 
being  dead ;  but  this  Decree  was  appealed  from,  *? 
JLord  Northington,  and  he  reversed  it;  saying,  as 
appeals  in  Ambler,  "  The  compelling  Settlemante 
at  fiast  tense  upon  the  Husband  coving  here  far 
.stftisftencie*  -  M  is  pemarud  to  the  JVmmiu  U  earned 
further  it  would  be  attended  with  Hi  eoaseqoeacas  Co 

(*)  Aarirfersep. 
Ii  9 
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1810.      *    Creditors."    This  Case  has  been  recognized  in  dubse^ 
quent  Decisions.  '  Though,  as  Lord  Northington  says, 
"  the  compelling  Settlements  at  first  arose  upon  the 
Willi  Husband  'coming  here  for  assistance;"  yet  the  Court 

has  gone  further,  for  tm  a  Bill  filed  by  the  Wife,  they 
haVe  given  her  a  Settlement.  No  Case  has  trenched 
upon  Striven  v.  Tapley;  from  that  time  the  Decisions 
have  uniformly  been  according  to  that  Case. 

The  next  Authority  is  Cockelv.  Phipps,  which,  froto 
the  Report  in  Dickens  (y)  appears  to  be  a  Case  in  favour 
of  the  Infant;  but  on  consulting  the  Register's  Book, 
the  matter  is  explained.  In  that  Case,  Phipps,  the 
Testator,  had  four  Children — two  Sons,  and  two  Daugh- 
ters. One  of  the  Daughters  died  in  his  Life-time.  To 
the" remaining  Daughter  he  gave  1500/.  if  she  married 
with  the  consent  of  his  Executor  in  Writing ;  but  1000  /. 
only,'  if  she  married  without  consent,  and  the  remaining 
500^  to  the  Executor.  She  married  without- any  ex- 
press consent,  and  the  1000  7.  was  paid,  and  then  she 
died.  Her  Husband  filed  a  Bill  for  the  remaining  500/., 
and  Sir  Thomas  Sewell  considered  it  as  a  conditionsub- 
sequent,  and  that  the  Plaintiff  was  entitled  to  the  500/., 
and  referred  it  to  the  Master,  as  reported  by  Dickens, 
to  see  if  any  Settlement  had  been  made  on  the  Issue  of 
the  Marriage  ;  but  why  f  because  before  the  Marriage 
he  Husband  had  entered  into  Articles  by  which  it  was 
agreed  that,  he  should  have  the  1500/.  for  his  Life,  and 
after  bis  deatb  it  should  go  to  the  Issue  of  the  Marriage; 
and  the  Husband  had  confessed  a  Judgment  in  order 
to  secure  the  Money  to  the  Children  after  his  death,  and 
therefore,  it  was,  that  a  Reference  was  made  to  the 
Master  to  see  if  the.  Husband  had  made  a  Provision  for 
(y)  1  Dick.  391, 
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tbe  Issue  by  his  late  Wife,  and  if  not,  or  tbe  Provision^  1816. 
not  proper,  to  make  proposals  for.  a  Provision  before  tbe 
Master.  The  Master  reported,  tbat  the  Husband. had 
confessed  a  Judgment  in  3000/.,. and  tbat  was  beld  to 
be  a  good  execution  of  the  Agreement,  and  upon  that 
Report,  the  Master  of  the  Rolls  ordered  tbe  500/.  tp  be 
paid  to  tbe  Husband.  Thus  explained  by  the  Regis- 
ter's Book,  the  matter  is  clear;  and,  indeed,  it  would 
have  been  surprising  if  so  correct  a  Judge. as  Sir  Thomas 
Sewell,  should,  so  soon  after  the  decision,  in  Scrivqn  y, 
Tapley,  have  acted  in  direct  contradiction  to  it.  That 
Case,  therefore,  is  no  Authority,  upon  the  present 
Question,  in  favour  of  the  Infant's  claim.         _  4. 

Tbe  next  Case  is  Martin  v.  Mitcltell,  before  Lord 
Thurlow,  in  1779,  which  is  stated  by  Mr.  Alexander  in 
the  argument  of  Murray  v.  Lord  Eilibank  from  tbe  Re- 
gister's Book(*),  where,  after  a. Decree  for  a  Settlement 
and  a  Proposal  by  the  Husband,  the  Wife  dying  before* 
a  Settlement  made,  tbe  Husband  was  held  to  be  bound 
by  tbe  proposal.   .       •      ..  1 

Horn  v.  Jackson,  in  1783,  next  occurred.  The  Case 
is  reported  in  Dickens  (a),  and  is  mentioned  in  the 
argument  of  Murray  y.  Lord.  Ellibank(b\  and  I  have 
looked  into  the  Register's  3ook.  ,  Lord  Tfmr/om  held, 
that,  there  having  been  a  Decree  that  the  .Husband 
should  lay.  proposals. before  tbe  Master,  the  Dsath^of; 
the. Wife  before  proposals  carried  in,  did  not  prevent 
the  Claim  of  the  Issue  to  a  Settlement.  Here,  it  is 
observable,  the  right  of  the,  Issue  is  held  to  arise  out  o£ 

(*).  10  Ves.  85,  89..  (f)  10  Ves.  85,  9J.    , 

(a)  2  Diet  604. 
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*  the  Deereet  and  Lord  Eldon  puts  it  upon  that(c).  If 
the  Child  had  an  abstract  right  independent  of  any 
Decree,  what  need  was  there  of  insisting  so  much  on 
the  effect  of  a  Decree  ?  All  the  argument  of  the  Counsel 
for  the  Infants,  in  Murray  v.  Lord  EUibctnk,  it  founded 
on  the  effect  of  the  Decree  in  that  Cause,  directing 
Proposals  for  a  Settlement,  and  saying  nothing  as  to 
Any  abstract  right  in  the  Infants;  nor  was  such  aright 
ever  so  much  as  hinted  at  in  any  of  the  Cases  adduced 
in  the  Argument  of  that  Case. 


In  Macatklay  v.  Phillips  (d)>  there  is  an  able  Judgment 
by  Lord  Jhunify;  and  Sb  little  did  he  imagine  there 
was  any  abstract  right  in  the  Issue,  he  was  of  Opinion, 
on  gmat  consideration*  that  after  «  Decree  for  a 
Settlement,  tod  a  Proposal  by  the  Husband,  yet,  as  he 
died  before  a  Settlement,  the  whole  survived  to  the 
Wife,  and  that  if  after  a  Proposal  the  .Wife  had  died, 
the  whole  would  have  survived  to  the  Hutbandv  He 
did  not,  however,  advfert  to  Rome  ▼«  Jack***,  nor  to  the 
anonymous  Case  I  mentioned  from  Vexey(t);  and  in 
the  Case  before  him,  there  were  no  Children. 

The  kit  Cafe  i»  Mum$  vt  Lord  Etiib**k{f)>  where 
vie  And  the  Oprti*»  of  Lo*d  Bidm>  which*  from  his 
profound  knbWtalge,  is  artitled  to  the  utmost  respect; 
*ad  Afte*  a  oontfdfcrathai  of  all  the  Cast*,  thane  is  not  a 
Bitot  of,  or  the  remotest  aUuskm  to,  any  right  in  a 
Child,  unless  what  is  derived  imder  a  Decree.  a  The 
principle,"  says  Lord  Eldon,  "  must  be,  that  the  Wife 
obtfttaed  a  Judgment  for  the  Children,  liable  to  he 


(c)  10  Ves.fi.94. 

(d)  4  Vcs.  15. 


(•)  aVts.  Seta.  p.  671. 
(/)  u>V*.$s* 
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waved,  if  she  thought  proper:  otherwise,  to  h*  left  1816. 
standing  for  their  benefit  at  her  death."  This  is  the 
true  principle,  and  excludes  ail  idea  of  an  abstract  right 
in  the  Children,  independent  of  a  Decree.  This  Case  Williams; 
being  of  great  importance,  I  thought  it  necessary  to 
oonsider  all  the  Authorities;  and  though  the  Cases,  as 
printed,  are  contradictory,  yet  on  consulting  the  Re- 
gister's Books,  they  are  all  found  reconcileable,  and 
all  concur  in  showing  thai,  the  Children  have  no  right, 
independent  of  Contract,  or  a  Decree. 

■ul I  I H*    ■!   I     U  mlffftg 

LYON  v.  MITCHELL,  and  alters. 

BENJAMIN  LYON,  by  his  Will,  iajh  August  *4-*6th  May. 
1776,  amongst  other  Devises,  upon  which  no  question  ~^wl"*e*' 
arose;  gave  to  his  Executrix  and  Executors,  and  their         ,.        • , 
Heirs,  all  his  Estates  in  Jamaica,  in  Trust,  10  sell  and  miltobedivided 
dispose  of  the  same,  and  the  Monies  arising  from  the  equally  amongst 
Sale  to  lay  out  and  apply  as  the  Testator  thereby  the  Testator's 
directed,  as  to  the  Residue  of  his  Estate,  it  being  his  *cww>  I-  L.,  E. 
intent  and  that  the  Monies  arising  by  such  Sale  should  £  **>  ****  'an* 
be  considered  as  Part  and  Parcel  of  the  Residue  of  his  ~!    "'  ... 
Estate;  and  the  Testator  gave  all  the  refit  of  his  Estate  Tenants  in  Com- 
Real  and  Personal  whatsoever  and  wheresoever,  .and  of  mo7lt  and  u  the 
what  nature  or  kind  soever,  unto  his  Executrix  and  Issue  of  their 

Executors,  upon  Tnist,  to  pay  certain  Legacies  tq  his  several  and 

respective  Bodies 
tewfidlg  begotten  ;  but  in  ease  of  the  Death  of  any  or  either  of  them  without 
.  Iseme  lawfully  begottefi  Jiving  at  the  time  of  his  or  tfieir  respective  Deaths,  then 
thfi  Fart  or, Share  of  him  or  them  40  ifying  to  go  to  ttye  Survivors  and  Survivor 
equally,  Share  and  Share  alike,  and  to  the  Issue  <of  their  several  and  respective 
Bodies  lawfully  begotten.  Held  that,  the  Bequests  to  the  four  Sons  passed 
absolute  Interests,  but  that  on  the  Death  of  one  dfsuch  Sons  without  Issue,  his 
Share  survived  to  Us  Brothers. 

li* 
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.  ****»  M  Daughter*  and  an  Annuity  to  Jus  Wife,  and  the  E«- 
sidue  be  directed  "to  be  divided. equally  amongst  bos 
Sons,  John  Lyont.  Edmund  P.  Lyon,  Benjamin  Lyon, 
Mitcheli*  aod  George  Lyon,  and  such  Son  and  Sons  as  his  Wife 
•ad  others,  should  or  might  be  ensient  -of  at  the  time  of  his  Death, 
or  at  any  time  during  Us  Life,  if  such  Son  and  Sons 
should  be  born  alive,  SUaje  and  Share  alike,  as  Tenants 
irLCommoo,  and  to  the  Issue  of  their  several  and  re- 
spective Bodies  Jawfully  begotten ;  but  in  case  of  the 
Death  of  any  or  either  of  them  without  Issue  lawfully 
begotten,  living  at  the  time  of  his  or  their  respective 
Deaths,  then  the  Part  or  Share  of  him  or  them  so  dyifig 
should  go  ta  the  Survivors  and  Survivor  equally,  Share 
and  Share  alike,  and  to  the  Issue  of  tbeir  several  and 
respective  Bodies,  lawfully  begotten ;"  and  the  Testator 
appointed  several  Executors,  but  the  Defendant  Mitchell, 
and  Robert  Cooper  Lee,  alone  proved  the  WilL 

The  Testator  died  in  1776,  soon  after  the  making  of 
his  Will,  leaving  six  Children,  viz.  two  Daughters  and 
the  four  Sons  before  mentioned.  The  Testator's  Widow 
and  Daughters  were  living.  George,  one  of  the  Testator  s 
Sons,  died  9th  Jan.  1799*  Intestate,  unmarried,  and 
without  Issue ;  and  Letters  of  Administration  of  his 
Estate  were  granted  to  the  Plaintiff.  John,  the  eldest 
Son,  died  in  1806  or  1807,  leaving  a  Son,  George  Ben- 
jamin, v/ho  died  under  age,  and  Letters  of  Adminis- 
tration of  his  Estate,  and  of  the  Estate  of  his  Father, 
were  granted  to  Edmund  Pusey  Lyom.  Benjamin  died 
5th  Sept.  1800,  Intestate,  leaving  two  Children,  viz. 
John  P.  Lyon,  and  George  Edward  Lyon,  who  both 
died ;  and  Letters  of  Administration  were  taken  out  to 
Benjamin  Lyon  and  his  .two  Sons  by  the  Plaintiff, 
their  Mother,  the  Widow  of  Bemjamin.    Edmmd  P. 
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Lyon  was  lifting,  and  one  of  the  Defendants.  Ill  1783, 
a  Bill  was  filed  in  Jamaica,  by  Benjamin  Lyon,  one  of 
the  Testator's  Sons,  the  Husband  of  the  Plaintiff  Mary 
Lyon,  against  the  Executors,  and  an  Account  was 
rendered,  and  a  Release  was  afterwards  executed  by 
the  Testator's  four  Sons,  his  Wife  and  Daughters, 
to  the  Executors,  such  Sons  considering  themselves 
as  the  only  Persons  interested  m  the  Hesitate,  be- 
queathed by  the  Testator,  subject  to  the  Legacies  and 
the  Annnity. 


Robert  Cooper  Lee,  the  Executor,  died,  leaving  the 
Defendant  Lee  his  Executor,  who  proved  his  Will.. 

Under  these  circumstances,  the  Bill  was  filed  by  the 
Plaintiff,  claiming  to  be  entitled  to  One  Third  Part  of 
the  Residuary  Estate  of  the  Testator. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Heald,  for  Plaintiff. 

Mr.  Leach,  Mr.  Trooper,  Mr. Court  envy,  and  Mr, 
Shadwell,  for  the  othei;  Defendants  (a> 

The  Vicb-Chanceliob — [After  stating  the  facts 

of  the  Case]  :•— 

There  seems  to  be  a  doubt  whether  some  parts 

of   the  Plantation   Estates  were  actually  sold  when 

the  Account  was  settled    with    the    Executors,   and 

which  was  followed  by  the  Release   to  them;  and 


(a)   The    Arguments    and     thought  unnecessary  to  state 
Cases  cited  being  fully  noticed     thefnbere. 
in   the    Judgment,   it 
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1616.         ea  to  them,  an  Account  mast  be  takes ;  for,  supposing 

1 • '     die  Release  good,  and  every  thing  concluded  up  to  that 

Lto*  time,  still  an  Account  is  required. by  this  Bill,  and  motl 

M  I*  be  given,  of  what  hat  been  received  from  this  Estate, 

and  others'  ^  *e  Defendants  MkchM  and  Lee,  since  the  former 
Account  was  tendered.  The  next  point  to  he  <m*» 
etdered,  is,  whether  the  Reteo$e  is  a  bar  to  an y 
farther  Account ;  and  that  depends  upon  the  Question, 
Whether  the  four  Sons  took  absolute  Interests  in  thm 
personal  Property,  or  only  Life  Estates,  and  afterwards 
to  go  to  their  Childreh.  The  Administratrix,  Mary 
Lyon,  claims  tinder  George ;  and  she  eonteildsy  that, 
supposing  he  was  a  party  to  the  Release,  and  that  the 
Account  was  wound  up  at  the  time  of  the  Release,  she  is 
entitled  to  what  was  due  to  George.  It  is  insisted,  that 
what  was  given  to  George,  who  died  in  January  1799,  in- 
testate, became  the  property  of  his  sartivhig  Brothers, 
John,  Benjamin,  and  Edmund,  and  that  the  Words  of 
the  Will  provided  for  that  event ;  the  Will  directing, 
"  that  if  either  of  the  Brothers  should  die  without  Issue 
lawfully  begotten,  living  at  the  time  of  his  or  their 
respective  Deaths,  then  the  Part  or  Share  of  him  or 
them  so  dying  should  go  to  the  Survivors  equally,  Share 
and  Share  alike,*  Whatever,  therefore,  becomes  of 
die  other  Question,  it  is  insisted,  on  ifie  part  of  the 
Plaintiff,  that  at  all  events  an  Account  must  be  ren- 
dered of  Georg€%  Share,  or  such  PortSon  as  she  is 
wrtitled  to  from  the  Release  in  1794,  -supposing  the 
Remainder  over  is  good,  in  the  event  of  George**  dyfog 
without  Issue.  With  respect  to  that  ftemasnder,  it  is 
sufficient  to  observe  that,  in  this  Case,  the  words  "Hying 
without  Issue,*  are  txetiicted  to  Issue  M  living  at  .the 
Death,"  and  therefore  the  Remainder  to  the  evrvmog 
Brothers  is  clearly  good;  and,. indeed,  that  was  not 
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disputed.  The  Plaintiff,  therefore,  a*  the  Admmia- 
tratri*  of  George,  is  clearly  entitled  to  an  Account  of 
what  was  due  to  George,  and  to  her  proportion. 

The  great  Question  in  this  Cause  is,  whether  upon 
the  true  Construction  of  the  Words  of  the  Will,  the  four 
Brothers  took  absolute  Estates,  or  whether  the  Words,  - 
*  the  Issue  of  their  respective  bodies,"  axe  to  be  con- 
sidered as  words  of  Purchase,  and  npt  of  Limitation, 
and  that  the  four  Brothers  are  to  ^e  considered .  as 
entitled  only  for  Life,  with  Remainder  to  tbeir  Issue, 
as  Purchasers,  or  the  Issue  to  take  as  Purchasers  along 
with  them,  as  Tenants  in  Common. 

The  Plaintiff  contends  the  Issue  take  as  Purchasers ; 
if  that  be  right,  the  Construction  put  by  the  Family  on 
this  Bequest  is  wrong ;  and  now,,  after  forty  years — after 
Accounts  have  been  taken  in  a  Suit  against  the  Ex- 
ecutors in  Jamaica, — after  a  Release  executed  by  the 
Testator's  Widow,  his  Sons  and  Daughters,  to  the 
Executors!  and  a  Division  of  the  Property,  another 
Account  is  required  to  be  taken  j  and,  certainly,  if 
there  has  been  a  mistake,  and  the  true  Construction 
of  the  Will  is. such  as  the  Plaintiff  contends,  the  length 
of  time,  and  other  circumstances,  will  not  bar  her  claim. 

The  Question  is  an  iitopdrtant  ottfe.  The  Testator 
directed  his  Real  Estates  to  be  soM,  and  the  produce 
^constitute  part  of  the  Residue  of  his  Property.  The 
Produce  therefore  of  the  Ileal  Estates  became  Per- 
sonal Property.  No  Son  was  born  after  the  making  of 
the  Will;  so  that  no  Question  arises  in  that  tespeet. 

In  the  Conslrudtionof  tkis  W?E>  there  art?  tm+  oan- 
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4816.         siderations  which  must  be  kept  distinct;  the  one,  tbe 
*  effect  of  the  Bequeit  over ;  and  the  other,  the  effect  of 

Ltok  tke  -yyjjj  jn  favour  0f  the  four  Sons,  in  case  the  Bequest 

M    Vm  over  did  not  take  place.     These  two  considerations 

aadothen.'  ^ave  ^een  ™pK>pcrlj  mixed  in  the  Argument.  The 
validity  of  the  Bequest  over  depends  upon  the  Question 
whether,  or  not,  the  event  in  which  the  Property  is 
given  over,  is  too  remote.  The  duration  and  extent,  .of 
the  prior  Estate,  supposing  the  contingency  upon  which 
it  is  to  go  over  does  not  take  place,  is  a  perfectly 
distinct  Question.  I  have  already  disposed  of  that 
part  of  the  Case  which  relates  to  the  Bequest  over,  and 
shown,  that  it  not  being  a  Bequest  over  after  an  inde- 
finite failure  of  Issue,  but  on  the  failure  of  Issue  living 
at  the  Death,  it  is  good,  and  within  the  limit  allowed 
by  Law ;  the  alienation  of  the  Property  not  being  in- 
definitely suspended.  The  surviving  Brothers,  there- 
fore, took  whatever  Interest  had  arisen  upon  that 
contingency,  which  only  arose  with  respect  to  George  ; 
the  two  Brothers,  Benjamin  and  Jehn,  having  died, 
leaving  Issue,  and  Edmond  being  still  living,  and  having 
Issue. 

Having  thus  divided  the  subject,  I  shall  consider  the 
effect  of  the  first  Bequest.  The  words  "  Share  and 
Share  alike,  as  Tenants  in  Common,"  immediately  fol- 
low the  Persons  named  to  take,  and  before  the  words 
relating  to  their  Issue,  as  if  determining  who  wejpp 
the  Persons  to  take.  The  Testator  says,  they  shall  take 
"  as  Tenants  in  Common,  Share  and  Share  alike."  On£ 
would  rather  suppose  that  there  terminated  the  imme- 
diate persons  who  were  to  take ;  because,  if  it  bad  been 
intended  that  the  Issue  were  also  to  take  with  their 


CASES  IN  CHANCERY. 

parents,  the  natural  course  would  have  been,  to  have 
given  the  Property  u  to  John,  Edmund,  Benjamin,  and 
George,  and  their  Issue,  to  take  as  Tenants  in  Common, 
Share  and  Share  alike ;"  but  by  interposing  the  words, 
u  Share  and  Share  alike/'  between  the  Persons  who 
are  named,  ahd  the  Issue,  it  seems  more  natural  the 
first  Persons  named,  viz :  the  fotir  Sons,  are  the  Persons 
who  are  to  take  "  Share  and  Share  alike,  as  Tenants  m 
Common ;"  and  all  that  follows  is  only  to  express,  by 
words  of  Limitation,  the  quantum  of  Intere£  they  are 
to  take.  It  appears,  that  the  four  Sons,  when  the 
.Will  was  made,  had  no  Issue ;  they  were  Minors,  I 
believe ;  certainly  they  had  then  no  Issue ;  if,  therefore, 
the  Bequest  to  the  Issue  of  the  Sons,  is  by  words  of 
Purchase,  it  is  in  favour  of  Persons  not  existing ;.  if 
they  were  words  of  Limitation,  it  is  in  the  natural 
order  of  things  to  give  it  in  the  manner  stated,  to 
regulate  the  quantum  of  Interest  intended  to  be  given 
to  the  four  Sons.  The  word  Issue  is  generally  used  in 
a  Will,  as  a  word  of  Limitation.  It  may  be  used  as  a 
word  of  a  Purchase,  if  such  appears  to  be  the  intention 
of  the  Testator ;  but  unless  such  intent  appears,  it  is 
apually  construed  as  a  word  of  Limitation.  If  the  word, 
Issue,  is  here  to  be  considered  as  a  word  of  Purchase* 
it  must  be  used,  either  for  the  purpose  of  making  the 
Issue  Tenants  in  Common  with  their  Parents,  or  to 
enable  them  to  take  in  Remainder.  ]£  it  was  intended 
to  make  them  Tenants  in  Common  with  their  Parents, 
in  the  first  place,  as  I  have  already  observed,  it 
A>mes  after  the  description  of  who  are  to  be  Tenants  in 
Common ;  and  in  the  next  place,  see  what  the  conse- 
quence would  be,  if  "  die  Issue  of  their  several  and 
respective  bodies,'9  that  is,  the  Issue  of  all  the  Four,  were 
to  take  as  Tenants  in  Common,  with  their  four  Parents. 
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LfOK 

a. 


l8-t4K_^     Suppose  there  were  Children  and  Grand-Children  of 
the  Four,  are  they  all  under  the  Word  "  Issue,"  to  take 
ai  Tenants  in  Common  with  tMr  Patents  ?  Suppose    . 
Mitchell,     one  of  thera  ha<1  ten  Children,  tad  die  other  three  had 
and  others,      none,   are  the  ten  of  the  one  to  take  a9  Tenants  in 
Common  with    their  Patients,  and  the  other  three? 
Whatever  disproportion  in  the  number  of  Children  eaoh 
may  have,  some' leaving  Children  and  some  none;  some   . 
having  many,  and  some  few;  some  Sons,  and  some 
Daughter**;  is  it  to  comprehend  and*  tlend  promiseut 
ously  all  the  Issue  to  take  in  Common  wkh  their 
Parents,  without  regard  to  the  number,  or  whose  Chil- 
dren they  are,  and  including  all  the  Grand-Children,    • 
» supposing  the  word  Issue  is  to  be  extended  in  the  usual 
way,  to  comprehend  Grand-Children,  and  to  any  that   , 
come  into  erne  during  the  Life  of  these  Afferent  pet* 
eons  i    So,  if  they  «re  to  take  in  Remainder,  there  wW 
be  the  same  difficulty  of  fixing  upon  the  claims  of 
Individuals  that  are  to  -take  under  it,  and  all  the  u*» 
certainty  of  the  quantum  to  be  taken  by  each,  arising 
from  whom  may  happen  40  come  within  die  description 
of  Issue;  und  sO'Wtth  respect  to  all'  the  difficult'** 
that  would  arise  tfmm  intermediate  Deaths;  upon  tbe 
Death  of  any  <ChiW  bom  at  any  thne,  if  they  all  took 
as' fast  as  they  were  born  as  Tenants  in  Common,  their 
Representatives  would  be  let  in,  or  -die  words  that  cany 
it  over,  in  case  of  the  Death  of  either  of  diem  without 
Issue,  would  carry  the  Interest  of  a  deceased ChSdovsr,  ~ 
not  to  Hs  own  Representative,  foitto  A  the£ui*lvees 
and  their  Issue,  supposing  Issue  in  this  latter  ritettf- 
-her  of  the  Will  w  to  be  construed  with  the  same 
generality,  to  make  another  division  among  that  Mosfeer 
of  persons  who  may  represent  and  fill  the  character  of 
Issue. 
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and  others. 


b  ie  a  general  rule  that,  whenever  ihe  Weeds  of  a         j&jfl. 

WiU,  need  in  a  Bequest  of  Personal  Property,  would,    * *— 

if  applied  to  Keal  Property,  give  an  Estate  Tail,  they         Ly°» 

pass  an  absolute  Interest  in  ^Personalty,  unlaw  the  Tee-  ** 

tutor  shows  a  clear  intention  that  they  shall  not  be  to      .JT™!'!' 

eottMoed(5).    There  can  be  oo  doubt  that  the  words 

hi  tMa  Will,  would,  if  they  had  been  applied  to  Real 

Property,  have  given  an  Estate  Tail  to  the  four  Sons* 

Is  thees  then  any  apparent  intention  in  this  Testator  thai 

the  weeds  of  ibis  WiU  shadd  not  have  the  effect  of 

passing  absolute  Interests  to  the  Soosi    This  is  not 

the  Case  of  a  Ck&Uei  Meal,  if  any  distinction  in  that 

respeot could  arise;  it  is  the  case  of  mere  Personalty* 

It  is  not  the  osaa  of  a  WiU  giviag  the  Property  to  four 

Pettens,  for  Life,   hot  with  one  continued  sentenoe 

(broken,  at  least,  onty  by  the  words,  as  I  have  <sta*ed» 

"  Shave  and  Shave  atifce,  as  Tenants  in  Common,  ^  to 

them,  and  to  the  Issue  of  their  several  and  respective 

Bodies.    There  am  no  spords^descriptwe  of  the  gwmtim 

of  Internet  than  the  JFoer  ase  to  take*  no  words  that 

import  an  latent  that  they  should  only  telle  it  for  Life, 

It  h  given  to  them  generally,  and  to  the  Issue  of  their 

several  and  tnspeottve  Bodies,  in  one  aontinued  sentenoe; 

-It  is  not  therefor*  o  Case  in  which  thare  is  an  toptisd 

EtMtTzik    It  is  on  •eacpress  Estate  Tail.    Words  that 

Would,  as  applied  to  a  F reehoid,  pasaan  express  Estate 

Tail,  and  not  Jty  Implication,    ifoae  of  the  observations 

applicable 'fosoeh  Cases,  apply  to* this.  The  Property  is 

given  to  fen*  -Pefsonsoad  to  the  Issue  of  theis  several  and 

respective  Bodies^  gfcven  in  words  that  convey  a  direct, 

efcpftesa,  Estate  Tail,  without  any  Irimkafron  or  Quahfr- 

ca&ienofanyhittd  whatsoever*  It  is^gi  ven^ot  fey  a  Settle- 

(b)  See  Fearnt  on  Cotttin-     463, 478,  480,  49s.  Edit.  6. 
gant  Remainders,  &c.  p.  461, 
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lgt&         ment,  bat  by  a  Will,  to  these  four  Sons  of  the  Testator ; 

'  and  given,  likewise,  as  I  have  observed,  at  a  time  when  no 

Ltok  Issue  of  those  Sons  was  living.    The  general  Principles 

_.  I  have  stated  are  so  clear  that  it  is  hardly  necessary  to 

Mitchell,  j  j 

and  others.      c^e  Particular  Cases.  The  Principles  and  the  Cases  are 
well  stated,  in  the  learned  Work  of  the  late  Mr.  Fcarnv 
On  Contingent  Remainders  and  Executory  Devises. — 
Amongst  others,  he  mentions  (c)  the  Case  of  Seate  v* 
Seals  (d),  where  one  devised,  that  all  his  Money  in 
the  Government  Funds  should  be  laid  out  in  the  Pur- 
chase of  Lands,  and  settled  on  his  eldest  Son  A,  and 
the  Heirs  Male  of  his  Body,  Remainder  to  the  second 
Son  C,  and  the  Heirs  Male  of  his  Body;  and  be- 
queathed the  rest  of  his  Personal  Estate  to  A,  and 
the  Heirs  Male  of  his  Body,  Remainder  over,  in  the 
same  manner.     The  Lord.  Chancellor,  held,  that  the 
Personal  Estate  (viz:  theHesidue  after  what  was  to  be 
laid  out  in  the  Purchase  oT  Lands),  could  not  be  entailed/ 
but  the  whole  vested  in  the  eldest  Son*    So  where  Long 
Exchequer  Annuities  for  ninety-nine  yean  were  given 
by  Will  to  Trustees  for  the  residue  of  the  term,a  in 
Trust  for  E,  for  so  many  years  as  she  should  live,  after- 
wards to  the  Plaintiffs  for  so  many  years  after  the  said 
Term,  as  they  or  the  Survivor  of  them  should  live,  and 
after  the  decease  of  the  Survivor,  in  Trust  for  the  Heirs  of 
their  Bodies  lawfully  begotten,  for  all  the  Residue  of  the 
said  Term,  and  for  default  of  such  Issue,  in  Trust,  for 
the  Defendant;  Lord  Chancellor  King  held  the  Re- 
mainder over  to  be  void,  and  that  the  whole  vested  in 
the  Plaintiffs  to  whom  the  Limitation  was  for  Life, 
with  Remainder  to  the  Heirs  of  their  Bodies.  In  Butter- 
field  v.  Butterfield(e)  the  Testator  directed  that  400/. 

(c)  P#  463,  Ed.  6.  («)  1  Yes.  Sen.  133, 154* 

(d)  Prec.  Chan.  431. 
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should  be  put  out  on  good  Security  for  bis  Son  T.  1816. 

that  he  might  have  the  Interest  of  it  for  his  Life,  and  ' 

for  the  lawful  Heirs  of  his  Body;  and  if  it  should  so  Ltok 

happen  that  he  should  die  without  Heirs,  it  should  go  M 
to  his  youngest  Son  L  B.  Lord  Hardwicke  decreed,  that  ^  others! 
the  whole  vested  in  the  first  taker,  and  the  Limitation 
over  was  too  remote.  In  these  Cases,  you  observe,  the 
double  proposition  is  stated;  not  only  that  the  Limi- 
tation over  is  too  remote,  but  that  the  whole  vests  in 
the  first  taker ;  and  in  the  great  Case  of  Daw  and  Pitt, 
which  was  so  much  discussed,  having  first  been  decided 
by  the  Master  of  the  Rolls,  that  the  whole  vested  in  the 
Daughter,  in  the  person  first  described,  although  it  is 
observable  that  was  Personal  Property— Dividends 
given  during  her  Life,  and  after  her  Decease,  to  the 
Heirs  Male  of  her  Body  lawfully  begotten,  and  for 
want  of  such  Issue,  over;  and  though  there  was  an 
express  Limitation  for  Life,  with  a  Remainder  to  the 
Heirs  of  her  Body,  the  Master  of  the  Rolls  was  of 
Opinion  the  whole  vested  absolutely  in  the  Daughter. 
That  Decision  was  reversed  by  the  Lords  Commissioners, 
but  upon  an  Appeal  to  the  House  of  Lords,  the  Master 
of  the  Rolfs  Decree  was  established;  and  that  is  a 
leading ,  Decision,  which  has  ever  since  been  con- 
sidered as  •  conclusive  upon  this  subject,  and  has  t>een 
followed  in  a  variety  of  Cases  (c).  These  are  instances 
to  show,  that  where  a  Bequest  of  Personalty  is  in  this 
manner,  it  vests  absolutely  in  the  first  taker;  and 
that  proposition    is  stated  in   Chandless  v.  Price  (d), 

(c)  Ntt  Report  hss  yst  been  Case  of  Daw  ».  Pitt,  or  rather 

printed  of  that  Case,  wl^en  it  TothiU  v.    Pitt,    before    Sir 

was  before  the  Master  of  the  Thomas  SewclL    It  was  ably 

Rolls.    At  the  end   of   this  argued. 
Case  I  have    given    from  a        (<*)3  Ves.  99;  but  more  folly 

MS.  Note*  Report  of  the  stated  in  13^08.479,  in  Note. 

K  K 


Lyon 

v. 
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, l8!gt    J     and  in  Brutrcker  v.  £agof(e),  a  recent  Cafe*  be&te  the^ 

Jtfttrf^r  of  tki  Rolls.  In  the  former  case  Xtfrtf  Ros$fy* 
says,  *  Irf  l)a*  t.  Lord  CfurtkaiH,  th*  whole  domed*. 
Mitcrfll,  ptation  of  the  Argument,  in  support  of  the  Decree  of 
ami  others,  the  Lords  Commimontrs  w*s,  that  the  Rate  in  Shtlfy's 
C£se(/)  could  not  apply  to  4  Bequest  palely  of  Per- 
sonal Property — the  reason  of  it  does  riot  corniest  itself 
tf  ith  Personal  Property *  In  Daw  v.  Lord  Chatham  it  wai 
a  Question  respecting  an  Etftate  for  Life  ift  Personalty, 
o&pressly  given,  by  the  application  of  true  Itate,  in 
JShelfys  Case,  taking  the  Heirs  of  the  Body  to  write 
With;  tod  enlarge  the  Estate  for  Life,  Arid  going  fetich 
ftrtrier  thttn  fa  the  present  Case;  fend  Lord  Rotofyn 
gays,  u  the  whole  Argument  was,  that  it  could  not 
apply  to  a  Bequest  of  pure  Personal  Property,  The 
distinction  taketa  by  Lord  Talbot  in  Atltihton  y:  ¥tut*> 
cfiinson  (g),  that  where  the  words  wonWgire  on  expteto 
Estate  Tail,  the  Construction  of  Law  must  obtain?,  but 
Whet*  only  an  iihpl&d  Estate  Tail,  it  should  ikot,  #as 
very  ttrnch  laboured  in  Daw  t.  Lard  Chatkntk;  for  in 
thfct  Case  there  was-,  manifestly,  an  expMM  Estate  for 
Life,  and  (here  Were  circumstances  to  show  ho#  an- 
iiotrstythe  Testator  endeavoured  to  restrain  it  to  an 
Interest  for  Life/'  Then  mark  these  word*  qf  Lord 
-  Jftritfytf,  "  From  the  manner  ift  Which  die  Qaestton 
"  Was  left  td  the  Judge*,  and  from  some  Notes*  I  B&ve 
concluded,  that  distinction  ift  exploded,  and  that  His 
to  be  taken  as  a  general  Rule,  that  whexte  the 
:  -words  WtnrM  rahe  an  Estate  Tail  in  Real  Ekate,  they 
>:  will  give  thte  absolute  Property  in  Pessanafcy}  and  if 
there  Ss  no  dtfcfthet  e*pressioH  to  Nfttafo  it  to  the  tktta 
the'  IAW  allows,  the  consequence*  mast  prevail,  wfeat- 

r»,  1  Memrale  571.  *<g)  3  P.  Wans.  958. 


.     CASES  IN  CHANCERY.  479 

ever  it  the  intention."  We  see,  therefore,  that  even  in  1*1 6. 
$0  unfavourable  a  Case  as  an  implied  Estate  Tail,  the 
general  Role  prevailed;  but  in  this  Case  there  are  direct 
words~-*an  unbroken  chain  of  words,  that  would  create 
an  Estate  Tail  in  Real  Property,  and  consequently, 
according,  to  the  general  Rule,  as  stated  fey  Lord 
Aoulyfty  it  would  give  the  absolute  Property  in  this 
Personalty,  unless  yon  can  show  any  circumstances 
that  lead  to  a  different  conclusion.  Print*  fori*  the 
woods  give  an  absolute  Interest;  and  the  omus  lies  upon 
the  other  side  to  show  circumstances  that  lead  to  a 
different  conclusion.  What  are  the  circumstances 
relied  en  in  this  Case,  as  leading  to  a  different  99a* 
elusion  i  It  has  been  argued,  that,  as  in  the  Executory 
Bequest  over,  the  words  being  "  (tying  without  Issue 
.living  at  the  time  of  the  death/'  the  Bequest  over  is 
good,  and  has  the  effect  of  showing  that  the  word 
"  Issue"  was  meant  to  be  used  as  a  word  of  Purchase ; 
hut  I  do  not  concur  in  .that,  or  see  bow  it  necessarily 
fellows*  that  because  the  Estate  was  to  g*  over  in  the 
event  of  the  Party  dying  without  Children,  (supposing 
"  issue"  is  to  be  so  construed),  that  if  he  has  Children 
>  he  is  noa  to  have  the  absolute  Interest  in  it ;  the  two 
Propositions  are  perfectly  separate  and  distinct*  Surely 
k,  ia*.  competent  to  a  Testator  to  say,  if-  my  Son*  few 
Children/  I  mean  that  they  shall  have  an  absolute 
Interest  in  all  my  Personal  Property;  but  if  it  ulti- 
mately turns  out  that  tbqr  leave  no  Children,  at  the 
time  of  their  death,  or  if  any  one  of  them  should  not, 
I  give  it  over  in  the  way  I  prop****  If  it  coald  be 
shown  that  the  two  propositions  woe  mfloinpetiWe^ 
(hat  to  give  an  aheohHc  Interest  19  one  jtveut^waa 
incompatible  with  giving  it  over  in  a  contrary  event, 
then,  undoubtedly,  proving  die  second  proportion, 
k  k  2 
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*3*6»  would  prove  the  first ;  but  if  the  two  propositions  may 

stand  together,  viz.  that  he  should  give  it  absolutely  to 
the  Sons  in  one  event,  and  give  it  over  in  another 

Mifcnt&j      event,  how  does  it  at  all  advance  the  Argument,  or  show. 

and  •then,  that,  because  in  the  event  of  the  Sons  leaving  no  Chil- 
dren he  has  given  it  over,  that  tells  us  what  is  to  be 
done,  if  the  Son  has  Children  ?  There  is  a  great  deal 
of  fallacy  in  the  Argument,  arising  from  confound- 
ing these .  two  Questions.  The  validity  of  the  De- 
vise over,  in  all  these  Cases,  undoubtedly,  depends 
upon  the  nature  of  the  contingency,  whether  it  i&  a 
general  contingency,  on  failure  of  Issue,  or  a  limited- 
one;  but  when  the  contingency  has  not  happened, 
^nd  there* were  Children,  the  Question,  whether  the 
Parent  or  the  Child  is  to  take,  and  what  Interest 
they  axe  to  take,  is  a  perfectly  separate  and  -distinct 
Question ;  and  any  words  that  describe  what  is  to  be 
done  in  one  event,  do  by  no  means  necessarily  deteiy 
xmaewhat  is  to  be  done  in  a  contrary  event.  You 
muat  look  at  the  words  applied  to  each  event.  Sup- 
pose the  Testator  to  say  distinctly,  I  mean  if  my  Sons 
should  have  Children,  that  the  Parents  should  have 
the,  disposition  of  the  Property  absolutely ;  but  if  they 
have  no  Children,  it  is  to  go  over ;  surely,  the  two 
.propositions,  are  compatible,  consequently  there  is 
nothing  that  leads  one,  because  there  is  such  a  Beqyest 
*>*er>  to  infer ,  necessarily,  that  the  Parent  could  ?ot  be 
rneant  ta  have  an  absolute  Interest. 

r  It  ia  very  material  to  advert  to  the  vital  principle  on 
^hich  an  Executpry  Devise  depends.  It  is  not  to  take 
.^fifc^Uike  a  Rem  finder  expectant  on  the  regular  terai- 
^naJioDyOfthe^jicff  Estate;  if  it  were  so,  then,  certainly , 

the  Remainder  taking  effect  would  regulate  the  quantum 
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of  the  first  Estate ;  but  the  very  principle  of  Executory  1810* 

Bequests*  is,  that  a  Contingency,  if  properly  limited,  is  to 
arise,  the  effect  of  which  is  to  defeat  the  prior  Estate — 
to  interrupt  it  in  its  intended  extent— to  terminate  Mitchell, 
it — to  raise  a  new  use — a  thing  that  could  not  be  done  and  others* 
formerly ;  for  .where  you  had  once  disposed  of  the  abr 
solute  Interest  in  it,  you  could  not,  formerly,  have 
made  any  subsequent  disposition  of  it;  that  is  the 
whole  effect  of  Executory  Devises  and  Bequests ;  to 
provide  for  the  contingencies  of  a  Family,  after  you 
have  given  the  Fee  or  absolute  Interest,  in  a  certain 
event,  it  is  to  be  defeated,,  and  to  give  way  to> 
open,  and  let  in,  a  new  use — it  is  the  whole  doc* 
trine  of  Uses,  and  Executory  Devises  and  Bequests, 
and  arises  on  a  principle  that  is  to  defeat,  destroy, 
and  interrupt,  and  give  a  new  course  to  the  prior 
Estate.  The  prior  Estate  being  absolute  in  one 
event,  does  not  at  all  prevent  its  going  over  in  another 
event.  The  Questions,  therefore,  are  perfectly-  disr 
tract.  It  is  perfectly  immaterial  what  is  the  duration 
of  the  first  Estate,  or  in  what  words  it  is  given ;  and  it 
is  quite  manifest  that  it  must  be  so ;  because,  how  does 
it  in  any  respect  signify,  whether  the  absolute  Estate  is 
.given,  if  there  are  Children,  to  the  Parent  or  the  Child, 
or  whether  it  is  first  given  to.  500  persons  absolutely, 
with  a  certain  contingency  ?  That  contingency  being 
within  the  proper  limits,  is  to  undo  that  Estate,  whether 
the  Parents  or  the  Child's  Estate.  It  is  a  perfectly 
distinct  Question.  The  validity  and  extent  of  the  first 
Estate  is  to  be  governed  by  the  words  that  give  it,  and 
hot  by  the  words  of  Limitation  over,  unless  where  they 
bear  upon,  and  unite  with,  and  tend  to  affect,  the  con- 
struction of  the  prior  words,  and  which  in  many  Cases 
may  enable  us  to  come  to  a  conclusion  respecting  it. 
x*  3, 
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It  is  quite  immaterial  to  the  second  point,  therefore, 
what  is  the  extent  and  limit  of  the  first  Bequest,  and 
who  is  to  take  tinder  it.  If  the  Bequest  had  been  "  1* 
the  Legatee  and  his  Heirs/'  generally,  or  4<  to  my  So* 
absolutely  for  ever ,r  it  would  not  have  signified,  pro- 
vided you  cut  it  down  by  a  contingency,  whereby,  j»<ft 
given  event  it  was  to  go  away  from  that  Son.  These 
are  many  Cases  of  that-descriptkm;  em  where,  after  m 
absolute  Btiquest,  the  words  were,  "  if  he  die*  uujfa; 
twenty-one  " — "  if  he  marries  without  consent''  or  other 
wonfc  of  that  kind ;  a  contingency  to  arise  within  a  Life 
in  being,  or  twenty-one  years  after.  The  first  Estate 
being  absolve,  and  the  Limitation  over  bemg  good, 
are  Unit)  distinct  propositions ;  and  yet  a  great  deal  of 
the  Argument  in  the  present  Case  has  arisen  entirety 
frtym  the  Limitation  over  being  confined  within  a  Life  or 
Lives  in  -being;  as  to  which,  I  own,  I  canbot  see  how 
that  has  any  bearing,  to  convert  the  word  Issue  into  a 
word  of  Purchase,  'rather  than  a  word  of  Limitation, 
it  "Certainly  has  the  effect  of 'suspending  the  power 
of  the  Parent  to  dispose  x>f  the  Property  in  his 
Life-time,  What  then  i  that  is  the  effect  of  eteijr 
Contingency  that  rides  over  an  absolute  Interest- 
to  «U  other  purposes  an  Estate  in  Fee,  but  subject  to 
the  contingency.  That  is  the  effect  ctf  till  Executory 
Devises,  notwithstanding  tbe  Estate  k  of  a  nature  that 
would  otherwise  give  the  power  of  alienation.  "Suppose 
the  interest  to  be  £tv*h  to  tbe  bsue,  ertber  in  fie* 
itt&inder,  w  as  Tenants  in  Common,  1hey  <wouM  be 
deprived  of  thfe  power  of 'alienating  just  as  their  Psrauts 
w&eld,  because  it  would  depend  trpon  their  having 
Issue  at  the  time  of  their  death,  whether  they  hereto 
trfre  or  not ;  therefore,  tbe  suspended  power  of  AKen- 
•ation  for  a  gtoen  period,  mupt^e  the  necessary  oon* 
ft, 
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tequqpc;?  of  t^ie  contingency,  whether  you  construe  Issue  1615. 

to  be  a  word  of  Limitation,  or  a  word  of  Purchase.  ; 

Lyojt 

The  Cases  relied  upon  on  the  part  of  the  Plaintiff,  v- 

are,  in  the  first  place,  Peacock  v.  Spooner  (A),  a  Case  de-      Mitchell, 
cided  in  1696 ;  and  Daffome  and  Goodman  (*)*  which  waa 
determined  upon  that  Authority.    Supposing  Peacock 
v.  Spooner  to  he  perfectly  good  Law,  it  is  not  a  Case 
like  the  present ;  for,  first,  it  arose  upon  a  Marriage 
Settlement,  and  the  Court  are  always  disposed  to  favour 
the  Children  under  Marriage  Settlements,  as  h  may  be- 
reasonably  enough  inferred  that  they  were  the  principal 
objects  of  it ;  and,  in  the  next  place,  the  Bequest  there- 
was  expressly  for  Life.    Lord  Chancellor  Jeffmesi  deter*, 
mined  that  the  whole  vested  in  the  Wife,  but  the  Lords. 
Commissioners  decreed,  that  die  Heirs  of  the  Body  took  by 
Purchase,  and  that  it  did  not  vest  in  the  Mother;  and 
the  House  of  Lords,  on  Appeal,  affirmed  the  Lords  C<m« 
mhsioners  decision— that  Case,  however,  has  undergone, 
considerable  observation  since.    In  the  House  of  Lords. 
.  the  Judges  were  six  to  two  against  the  decision  of  the 
Lords  Commissioners.    Dafforne  v.  Goodman  w*nt  upon . 
the  Authority  of  Peacock  v.  Spooner,  the  words  being 
nearly  the  same.   The  case  of  Webb  v.  Webb  (k),  decided 
by  Lord  Harcourt,  was  like  Peacock  v.  Spooner  in  some, 
circumstances,  but  the  Case  was   decided  differently* 
In  Theetridge  v.  Kilbume  (I)  Lord  HardmUhe  says* 
"  Peacock  v.  Spooner   was  laid  weight   upon,  and 
indeed  if  that  is  taken  to  be  an  Authority  through* 
out,  it  is  a  very  strong  one.     I  have  a  Copy  of  the. 
Mmotes  of  the  Judges  in  die  House  of  Lords,  which 
wete  six  against  two,  viz.  Atkins,  Gregory  (who  reported ; 

(4)  *  Vera.  43,  195.    *  493. 

FsQ*fD.tft4,  .(*)  iJVWufrJijft' 

(i)  a  Vcnk  36a.  ft  Tat n. .       (/)  *  Ve*  £t».  *3* 
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Iftlfl.  the  opinion  of  Lard  Chief  Justice  Holt},  Rokeby,Pcmdf 

and  Turton,  ,for  the  Decree  of  Lord  Jefferies,  add  £ee&- 
»ier*  for  that  of  the  Lards  Commissioners,  so  that  it  Was 
.  Mjvchux,  &  Judgment  contrary  to  the  Opinion  of  a  great  majority 
,  nod  otbtrs.  of  the.  Judges,  which  plainly  accounts  for  the  dpubt 
always  expressed  on  the  mention  of  that  Case,  and  why 
the. Court , resorts  to  another  reason.  It  was,  betides, 
a  Case, on  Marriage  Settlements  of  a  Term/' 

In  the  great  Case,  alsa,  of  Garth  v.  Baldmin(g)  Lord 
Hardmicht  says,  "  Peacock  v.  Spooner  is  so  particular, 
has  had  so  muph  said  upon  it,  and  has  been  so  varied 
from,,  that  I  shall  not  go  upon  that.    Lord  Haroourt 

,  Jias  s^id,  the  Court  would  not  go  upon  that  Case,  unless 
A_pn  that  in  specie*  and  no  other.    It  is  true  it  wa#  so 

r  determined  in  the  House  of  Lords,  but  with  great  variety 
of  opinion  among  the  Judges,  and  no  Peer  in  theHwse 

,.  .  ws^s  of  the  profession  of  the  Law ;  and  there  j*rw  tytne- 
thing  particular  by  reason  of  the  Limitation  tp  the 
Heirs  of  the  Body  of  the  Wife;  but  that  is  a  single 
Case,  ^nd  this  is  not  that  in  specie.  Webb  v.  Webb  was 
directly  to  the  contrary,  and  has  stood  ever. siqie,  .pud 
allowed  to  be  rightly  determined,  as  not  being  the 
aame  in  specie  with  Peacock  v.  Spooner"  Webb  v. 
Webbs  says  Mr.  Fedrneih),  "  appears  to  have  hf$n  the 
ruling  Authority  ever  since  in  Cases  of  like,  nature; 
and  that  of  Peacock  v.  Spooner,  it  seems,  is  auig  at- 

v  .  tended  to  in  Cases  exactly  the  same  in  specif  with 

\t .  itself,  as  was  that  of  Dqffbrne  v.  Goodman'9  Peapock 
v.  Spooner,  therefore,  the  first  Case  cited  on  behalf  of 
the  Plaintiff,  arose  out  of  a  Marriage  Settlement*  not  af 
WU}  1  and  there  was  an  express  Estate  for  JU/e.    It  is 

(g)  2  Vez.  Sen.  660.  and  Executory  Devises,  49a* 

(A)  CoMipgeAt  Renlainders     Editioa  6.* 
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not,  therefore,  in  specie,  the  present  Case,  which  is-  18*6. 

aembics  mere  the  Case  of  Webb  v.  Webb,  the  leading  "* 

Authority  in  Cases  of  this  kind*  °* 

MftCBIXL, 

*  In  the  Case  of  £y<fe  v.  Lyde({),  the  Ckurt  con-      «**  <****»• 
•  sidered  the  words,  "  die  without  Issue/'  as  meaning 
"dying  without  Children;9'  and  that  the  Limitation 
over  was  good,  it  not  being  after  an  indefinite  failure  of 
Isiue.    That  Case  does  not  bear  upon  the  present. 

The  Case  of  Lampley  v.  Blower  (&)  is  not  an  Authority 
in  favour  of  the  Plaintiff.  In  that  Case,  however.  Lord 
Hardwicke  says,  u  If  it  stood  barely  npcta  the  worcb  to 
A',  and  her  Issue,  or  to  A.  and  the  Heirs'  of  her  B'bdy, 
the  first  taker  would  have  the  whole;  but1  it  is'  not 
meant  in  that  sense."  Now,  if  this  is  Law,  it  decides 
the  present  Case;  because  those  are  the  very  words  in 
the  present  Case.  Here,  the  Personalty  is  given  to  the 
four  Sons  and  the  Issue  of  their  Bodies. 

Lampley  ?.  Blower  itself  is  not  an  Authority  in  favour 
of  the  Plaintiff,  because  the  terms  of  the  Will  are  Very 

1 '  different ;  there  being  in  that  Case  a  manifest  intent  to 
use  the  word  Issue  as  a  word  of  Purchase;  and  it 
could  not  possibly  be  interpreted  in  any  other  sense, 
consistently  with  the  object  of  the  Will;  hot  Lord 

'  Hardwickt  prevents  a  general  inference  being  drawn, 
that  in  every  Case  that  will  be  the  construction,  by 
•  putting  a  Case  like  the  present,  and  staling*  that  there, 
the  construction  would  be  different.  This  Case  of 
Lampley  v.  Blower  is  an  Authority  therefore  directly 
in  favotar  of  the  Defendants,  and  not  against  them. 

(0  1  T.  R.  593.  (*)  3  Aft***.      * 
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Case  went  upon  the  particular  wording  pf  the  Willt 
and  has  been  much  shaken  by  jrabse%uent  Cases,  It  ip 
difficult  to  reconcile  it  with  Stanley  v.  -LeigA,  which  is 
reported  in  Peer  Williams,  and  of  which  Case,  as  well 
as  of  Clare  v.  Clare,  I  have  seen  a  good  MS.  Note,  in  a 
valuable  Collection  of  MS.  Cases  in  the  possession  of 
Mr.  Maddock.  Speaking  of  the  former  Case,  in  Phipp* 
v.  Lord  Mulgrave(n),  Lord  Rosslyn  says,  "  I  have  taken 
it  to  be  most  perfectly  understood  that  Clare  r.  Clare  - 
was  destroyed  by  Sabbartau  ▼.  S*bbar4on(o)" 

The  next  Case  relied  upon  was  Knight  v.  EUi$(p)* 
Whether  that  is,  4>r  not,  a  sight  decision,  it  is  not  a 
determination  to  govern  the  present,  the  wording  of 
the  Wills  being  different. 

Another  Case  referred  to,  was,  Read  v.  Snell(q)i 
but  the  Authority  of  that  Case  is  overruled  by  the 
decision  in  Garth  v.  Baldzvin(r). 

The  next  -Case  cited  by  the  Plaintiff  *  as  Jacob*  v. 
Jhnyattfp),  bat  that  Case  was  determined  upon  the 
3>eculiar  language  of  the  Will. 

,  In  tbt  Case  of  Doc  i>n  \he  dfiwws  of  Bdendforf 
*nd  Wife,  and  Mas  &ymoek  v.A*twt*#),  4ke  bw4s 
w*e  ^ery  dMady  ainttar  *e  *be  tbone  hm<1  in  Jmok*  *. 
4myatt,  *nd  yet  Lori  K*iy**  d#fera£»i**t  *he  cfogt 
.WKtrary;  he  fold  that  the  party  toak  an  absolute  In- 


(m)  Fam  m. 
(n)  3  Ves,  Jun.  316. 
(0)  Foit.  345, 
(p)'iBro.  C.  C/570. 
(j)aAtk.«4*- 


(r)  a  Ve*.  gen.  64?. 
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terest :  it  4hows  how  extremely  moe  the  -distinction  in 
these  -Cases  is.  There  is  only  one  Case  wore  that 
was  mentioned,  Wmrmeny.  JB**mm(v),  but  than  Case  4s 
not  at  all  fa  point,  and  affords  no  assistance  m  deciding 
the  present. 

Upon  a  review  of  all  the  Authorities  that  hate  toea 
cited,  I  think  myself  perfectly  warranted  *n  deciding 
that  the  few  Sons  took  an  Ahsohrte  Interest  in  this 
Property,  There  are  Releases  up  to  1794,  «nd  ** 
Account  from  that  time  is  quite  of  oourte. 

Mr.  Shadwell  :— 
There  was  a  Release  also  in  1796 — the  Plaintiff  agrees 
to  admit  both  the  Releases ;  it  is  a  mere  matter  of  form. 

The  Vice-Chancellor  : — 
I  think  you  cannot  differ  now  that  yon  have  got  the 
Principle. 

[The  Minutes  of  the  Decree,  were,  "  Cm.  De- 
clare, that  John  Lyon,  Edmund  P.  Lyon,  Benjamin 
Lyon,  and  George  Lyon,  the  four  Sons  of  Bafjttmin 
Lym,  the  Elder,  the  Testator,  in  the  Pleadings  named, 
took  *a  Absolute  Interest  in  the  dew  Residue  ttf 
die  Real  and  Pfcneml  'Estates  of  the  said  Testator, 
t*Ml  benefet  of  Survivorship,  in  -case  any  or  -etdier 
^of  ibis  'Sftid  Seas  died  without  faue  living  *t  their 
J)oath  respectively ;  and  George  Lyon,  one  -of  the  said 
•four  Sons  off  the  said  Testator  fearing  died  -withovt 
issue  living  at  the  time  <of  his  the  said  George  Xyotlh 
Death,  Declare,  .that  the  Wamtiff,  Mary  Lyon,  the 
Widow,<aadjWfim*siHrtris  of  4he«oods  and  Effects  ttf 

(if)  a  Cha.  Cas.  309. 
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the  said  Benjamin  Lyon,  who  was  one  of  the  surviving 
Sons  of  the  said  Testator  Benjamin  Lyon,  is  entitled  to 
One  Third  Part  of  the  said  Residue,  having  regard  to 
the  Releases,  dated  the  26th  February  1794,  and  the 
35th  May  1796;  and  that  the  Defendant,  Edwar4 
Pusey  Lyon,  the  Elder,  who  is  the  only  surviving  Soz* 
of  the  said  Testator,  in  his  own  right,  and  as  Adminis- 
trator of  the  Goods  and  Effects  of  John  Lyon,  the  other 
of  the  Sons  of  the  said  Testator,  is  entitled  to  the  remain** 
ing  Two  Third  Parts  of  the  said  clear  Residue  of  thp 
said  Testator's  Real  and  Personal  Estates,  See.  Sec."] 


Before  Sir 

Thomas  Sewett, 

97th  June,  1 766. 

Bequest  (>f  Per- 
sonalty to  J.  for 
Lift,  and  after 
A's  decease  to 
the  Heirs  Male 
of  A's.  Body 
lawfully  begotten^ 
forever;  and  for 
want  qf  such 
Issue  to  B.for 
Life,  SfC.    A. 
takes  the  abso- 
lute Interest, 
and  Devise  over 
to  B.  is  void. 


TOTHILL  v.  PITT. 

JR.  TOTHILL,  Esq.  being  seised  of  divers  Leasehold 
Estates,  and  possessed  of  4000/.  Bank  Stock,  and  divert 
Exchequer  Annuities,  amounting  to  148  /.  per  AnnumA 
made  his  Will,  dated  27th  June  1750,  and  thereby  gavp  tp 
Sir  Wm.  Pyrnent  the  Dividends  of  4000/.  Bank  Stock 
during  his  Life;  and  directed,  that  if  any  Dividends  should 
be  made  of  any  part  of  the  Capital,  the  same  should  be 
laid  out  in  the  Purchase  of  more  Stock ;  and  also  gave 
the  Yearly  Income  of  the  Exchequer  Annuities  to  Sir 
William  Pyrnent  during  his  Life;  and  gave  to  Leonora 
Ann  Pywer^t,  the  Daughter  of  Sir  WUUam  Pyrnent,  his 
Dwelling-House  and  Estate  at  Oveney  Green,  in  Kent, 
with  all  the  Furniture  therein,  with  his  Stock  of  Huir 
bandry  there,  ajid  also  all  pther  his  Real  Estates  in  bis. 
Will  mentioned;  and  likewise  his  Leases  of  several 
Houses  jn  Red  Lion-Street  during  bis  Lifc/on  condition 
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that  she  lived  in  the  House  in  Kent  Three  Months  in 
every  Year,  and  kept  all  the  Buildings  in  Repair.  And. 
after  the  Death  of  Sir  William  Pynsent  he  gave  to  the, 
said  Leonora  Ann  Pynsent  the  Dividends  on  the  4000/. 
Bank  Stock,  and  the  Payments  growing  due  on  the  abov^ 
Annuities  during  her  Life :  and  then  gave  her  two  Es- 
tates at  Putney  to  keep,  sell  or  dispose  of,  as  she  pleases. 
And  after  her  Decease  he  gave  all  the  aforesaid  Lands, 
Houses,  Bank  Stock,  and  Exchequer  Annuities,  to  the 
Heirs  Male  of  he*  Body,  and  for  want  of  such  Issue, he 
gave,  all  the  said  Estates,  Bank  Stock,  and  Annuities  to 
the  Plaintiff,  by  the  name  of  William  Daw,  during  his 
life,  on  Condition  to  take  and  use  the  Name  of,  Tothill 
and  to  his  Heirs  Male  for  ever;  and  the  Testator  gave 
all  his  Personal  Estate,  not  before  given,  to  his  Friend 
Sir  William  Pynsent,  and  appointed  him  Executor. 

Robert  Tothill,  the Testator,  died  13th  February  1753; 
soon  after  which,  Sir  William  Pynsent  proved  the  Will, 
and  entered  into  the  receipt  of  the  Dividends  and  Income 
of  the  Bank  Stock  and  Exchequer  Annuities,  and  con- 
tinued .  in  the  Receipt  thereof  to  his  Death.  And 
Leonora  entered  on  the  Freehold  and  Leasehold  Estates 
devised  to  her — suffered  a  Recovery  of  the  Freeholds, 
ahd  claimed  an  Absolute  Property  in  the  Leaseholds 
and  other  Chattels  devised  to  her. 

October  14,  1763,  Leonora  Ann  Pynsent  died,  un* 
married,  and  without  Issue,  in  the  Life-time  of  Sir 
William  Pynsent,  her  Father,  having  made  her  Will, 
arid  appointed  Sir  William  Pynsent  her  Executor. 

The  Bill  charged,  that  upon  her  Death,  the  Plaintiff 
became  entitled  to  the  Leasehold  Estates,  and  also  to 
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the  Bank  Stock  and  Exchequer  Annuities,  expectant 
upon  the  death  of  Sir  William  Pynseni;  but  that  the 
same  were*  claimed  by  Sir  William  in  right  of  Leonora, 
and  as  her  Executor.  That  Sir  Wiilmm  Pynseni  died 
12th  January  1765,  baring  devised  all  his  Real  and 
Personal  Estates  to  the  Defendant,  Pitt,  and  ap- 
pointed him  his  Executor,  whereby  he  also,  became 
Executor  of  Robert  Tothilt,  the  first  Testator.  That 
the  Plaintiff  had  applied  to  him  for  a  Transfer  of 
die  Bank  Stock  and  Exchequer  Annuities,  and  also 
to  deliver  up  the  Leasehold  Premises,  which  the 
Defendant  having  refused  to  do,  claiming  a  right 
therein  under  the  Will  of  Sir  William  Pymemt,  there- 
fore the  end  of  the  Bill  was,  that  the  Defendant  might 
be  decreed  to  transfer  and  deliver  up  to  the  Plaintiff 
the  Bank  Stock  and  Exchequer  Annuities,  and  also  the 
Leasehold  Premises,  and  all  such  other  Personal  Rights 
a*  die  Plaintiff  should  appear  entitled  to  under  the 
Will  of  Robert  Tot  kill  \  and  to  account  with  ttoe  Plain* 
tiff  for  all  the  Dividends  and  annual  Payments  of  the 
Bank  Stock  and  Annuities,  and  the-  Rents  and  Pftafits 
of  the  Leasehold  Premises,  from  the  time  the  Plaintiff 
became  entitled  thereto. 

To  this  Bill  the  Defendant  put  in  his  Answer,  ad- 
mitting the  Will  of  William  Tothilt,  and  that  he  left 
such  Stock  and  Leasehold  Estates  as  in  the  Bill;  and 
insisted,  that  by  virtue  of  the  Will  of  Robert  TatMl, 
the  Absolute  Right  and  Property  in  the1  Letw*oM 
Houses  and  Furniture,  and  also  in  the  Bank  Stock  and 
Exchequer  Annuities,  was  vested  in  Leonora  Ann  Pyn- 
sent,  and  that  Sir  William  Pynseni  being  now  dead,  he, 
the  Defendant,  became  entitled  thewto  as  Eseiator 
and  Residuary  Legatee  of  Sir  WSliam  PyrmHt,  *h* 
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#00  fisetrotor  and  Residuary  Legatee  of  Lton$ra  Ann     w  J81& 
fymeht ; '  and  therefore  instated,  that  the  Plaintiff  hatfi 
not  under  the  Will  of  Robert  Tothili  any  Interest, 
Right,  or  Title  whatsoever  in  of  to  all  or  any  of  auch         p^ 

Particulars. 

The  Answer  was  replied  to,  bat  no  Witnesses  were 
eiamhied  on  either  side;  and  on  the  6th  June  1766,  the 
Cause  caihtf  on  to  be  heard  before  the  Master  of  the 
Rolls,  Sir  Thomas  Sewell,  who  thinking  it  necessary  that 
Maximilian  Weston  should  be  made  a  Dtefendant*  the 
Cause  stood  over  for  that  purpose ;  and  he  having  been 
made  a  Defendant,  and  having  put  in  his  Answer,  the 
Cause  came  on  to  be  heard  again  upon  the  27th  June 
1766,  when  His  Honor  was  pleased  to  dismiss  the  Bill, 
but  without  Costs. 

Mr.  Core,  for  the  Plaintiff,  observed,  that  the  general 
Question  is,  Whether  m  the  Event  that  hai  happened 
the  Plaintiff  is  entitled  to  claim  any  thing,  and  what, 
«ftdef  the  Will  of  Mr.  TothilL 

The  Intention  is  plain.  Courts  will  be  industrious 
to  support  the  Intention.  But  the  Bequests  of  the 
Leaseholds  and  Stock  being  different,  it  will  be  material 
to  consider  them  dtatinotly.  With  regard  to  the  Lease- 
hold^ the  Devise  is  immediate  to  Leonora  during  her 
Life,  on  condition,  See. ;  and  after  her  death,  to  the 
Heirs  Mate  of  her  Body,  and  for  want  of  such  Issue, 
to  the  Plaintiff. 

1  I*  *iu*  be  admitted  «#  hate  beer*  an  ancient  Rule 
adopted  in  Am  Court,  that  whe*e  the  words  of  a  Will 
in  the  case  of  Real  Estate  are  sufficient  to  give  to 
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*      *****    ,     Estate  Tail,  there  the  same  words  when  applied  to  a 
Tferm  for  Years,  will  convey  the  entire  Interest  in  such 
Term.    But  this  Rule  is  not  to  be  understood  in  its 
Pitt.  utmost  latitude;  and  it  appears  now  to  have  been  so 

greatly  relaxed  and  pared  down  as  to  be  .reduced  to 
the  single  Case  of  a  Strict  Estate  Tail,  which  is  only 
where  Lands  are  devised  or  given  to  a  Man  and  the 
Heirs  of  his  Body,  which  was  a  Conditional  Fee  at 
Common  Law,  and  the  Statute  De  Donis  creates  no 
Estates  Tail  but  of  such  Estates  as  were  anciently. 
Conditional  Fees. 

It  is  true  that  there  are  great  variety  of  other  Estates 
Tail  that  have  been  created  by  Implication  and  Con* 
struction  in  aid  of  the  Intention  of  the  Donor;  and 
here  great  latitude  has  been  taken  in  order  to  support 
the  intention  either  to  create  an  Estate  Tail,  or  to 
reduce  the  Bequest  to  an  Estate  for  Life. 

In  the  present  Case,  it  is  plain  that  the  first  words 
cany  only  an  Estate  for  Life  Conditional;  but  then 
come  the  words  in  another  part  of  the  Will,  "  and 
after  her  decease  to  the  Heirs  Male  of  her  Body/9 
which  words,  though  they  may  be  said,,  as  to  the  Free- 
hold, to  enlarge  the  Estate  for  Life,  and  to  create  an 
Estate  Tail ;  yet  this  is  by  Construction  only,  and  there-v 
fore  leaves  the  consideration  of  the  Chattel  Interest 
open,  to  be  judged  upon  according  to  the  intention  q{ 
the  Testator,  and  the  direction,  of  the  Court,  And  in. 
the  Case  of  Lord  Glenorchy,  and  Bomeli(a\  in  Lord 
Talbot'%  time,  it  appears  that  the  reason  why  a  Devise 
or  Gift  to  a  Man  for  Life,  and  after  to  the  Issue  of 
his  Body,  is  by  Implication  arv  Estate  Tail,  is.fioaaL.Ae 
necessity  of  the  thing,  for  otherwise  how  could  the 
Issue  take.  • 

(a)  Forr.  so. 
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In  Forth  v.  Chapman,  1  Will.  66$,  a  Man  possessed  1810. 

of  a  ,  Term,  devised  it,  together  with  some  Freehold      '  " "  '  - 
Estates,  to  A.  and  B. ;  and  if  either  of  them  died  and        Tot*ill 
leave  no  Issue  of  their  respective  Bodies,'  then  to  C*  pITT 

A.  and  JB.  left  no  Issue  at  their  death,  and  the  Devise  oyer 
was  held  good,  viz:  that  as  to  the  Freehold,  the  .con* 
strnction  should  he,  if  A.  and  B.  died  without  Issue 
generally,  and  so  to  create  an  Estate  Tail ;  and  with 
respect  to  the  Leasehold,  that  the  saiqe  words  should 
be  intended  to  signify  their  dying  without  leaving  Istup 
at  their  death,  which  would  make  both  the  Devises 
good ;  and  Lord  Macclesfield  said  it  was  reasonable  it 
should  be  so,  ut  res  magis  valeat ;  and  he  said,  if  the 
woods  of  a  Will  can  bear  two  senses,  one  whereof  is 
more  common  and  natural  than  the  other,  it  would  be 
hard  to  say  a  Court  should  take  the  Will  in  the  most 
uncommon  meaning,  to  do  what  ? — to  defeat  the 
Intention  and  to  destroy  the  Will. 

But,  to  consider  the  Case  more  particularly.  There 
are  many  Cases  where  the  intent  of  the  Party,  shall 
control  the  legal  sense  of  the  words.  In  IMk  r, 
Grey  (a),  John  Lisle  covenanted  to  stand  seised  to  A. 
for  Life,  Remainder  to  his  2d,  3d,  and  4th  Sons  in 
Tail  Male,  and. to  all  and  every  the  Heirs  Male. of 
the  Body  of  A, ;  and  held,  that  A.  took  poly  an  Estate 
for  Life,  to  serve,  as  the  Book  says,  the  Intent  of  the 
Parties.  This  is  much  stronger  than  the  present  Case, 
it  being  a  Freehold,  which  properly  admits  of  a  Limi- 
tation in  Tail. 

* 

<  'But  to  mention  some  Case  upon  Terms  for  years. 

(a)  T.  Jones  114.    *  Lev.    Sewell,  1  P.  W.  90.     - 
2*3,  explained  in  Legate  vw 

Ll 
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»  In  P*ac*ck  ir.  JSp$mur(b\  a  Term  w«s  assigned  in 
Treat  ft*  Bferonand  Feoffor thefr  lives*  Remainder  to 
*he  Heirs  of  tbfeir  Body;  and  the  words  Heirs  of  the 
Body  were  held  to  be  words  of  Purchase,  and  thattbe 
Heir  of  Ihe  Body  should  take,  and  not  die  Bxeottebs 
of  the  Wife,  who  survived  the  Husband. 

This  Case  underwent  different  determinations.  Lord 
Chancellor  Jefferies  first  decreed,  that  the  words  Heijs 
of  the  Body  ought  to  be  taken  as  words  of  Limitation, 
and'  consequently  decreed  for  the  Executor.  After- 
wards, the  Lords  Commissioners  reversed  this  Decree ; 
and  npofc  an  Appeal  to  the  Lords,  assisted  by  the 
Judges,  affirmed  the  Decree  of  the  Commissioners. 
Jber*  was  a  like  Case  of  Dqfforne  v.  Dqforneie), 
wherein  Lord  Cowper  held  that  the  Case  of  Peacod  t. 
Spooner  must  govern ;  and  said,  that  upon  view  of  that 
precedent,  he  had  lately  decreed  accordingly  in  another 
Case,  and  that  it  would  be  to  no  purpose  to  mate  a 
Decree  in  order  to  be  reversed.  *--  > 

In  W*rd  v.  Biw%(«*),  the  Tiwt  of  a  Tom  was 
limited  to  Me  Cdk  for  ninety-nine  yean,  if  fee  tfrtald 
a»  k*g4ive;  Remainder  to  the  Heirs  6f  J*  Raty 
Mgotwo  of  hm  Wife.  Cefc  disposed  of  the  *hofe 
Term,  and  died,  leaving  Children,  *b»  ferongfcft  thtik 

Bill,  and  had  a  Decree  in  their  favour. 

.>  '-•■'•  **  -'       •  '  ■   •  n 

Infl#^*»*  v.  BaawjK*),  jtb  December  i  740,  BiNttW 
B*^  signed  *  Term  to  Tmsttfcs,  m  Tituft,  10  petinrt 
Grate,  his  Wife,  to  fceeeive  the  profits  dttHng  -faiSr 
Life,  and  after  her  Death  to  permit  him  to  receivetlte 
jwrofit*  €x*ing his  Life;  nd^r^dm^BOM^  in 

(i),4yfHK^^.;  (d)«V«*n»> 

(c)  a  Vera.  36a.     S#  C.       <4  hA.  ssAft. *fift. 
Prec.  Cha.  96.  .  . 
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Tru*,far  thaHeksof  the  Body  of  Gr*cs,  by  him  (Ed-  MP- 

ward)  their  Eaecuton,  &c;  and  for  want  of  such  Iasut, 

ia  Truftt,  for  the  Plaintiff.  Edwanddiei  without  Iasu*by 

Grate*  and  oa  a  Bill  brought  to  have  the  Wr hings  p»-         p^, 

dnoad,  it  was  held  by  Lord  Hardxvicke  that  Grace  was 

entitled  for  Life  only,  and  that  the  Limitation  over  to 

the  Plaintiff  was  good,  and  consequently  that  the  Plaintiff 

was  entitled  to  have  the  Deeds  secured ;  and  decreed 

accordingly. 

•  In  the  Case  of  King  v.  Melting  (f),  there  is  a  Case 
eked  by  Hale,  Chief  Justice,  of  a  Devise  to  a  Man  for 
Life,  et  nam  aliter,  which  it  was  held  turned  the  sub- 
sequent words,  Sons  of  the  Body,  into  wolds  of  Pur- 
chase. So  in  the  Case  of  Backhouse  v.  Wellsig),  a 
Limitation  for  Life  only  turned  the  subsequent  words, 
Issue  of  the  Body,  into  Words  of  Purchase.  There  are 
no  such  particular  words  here ;  but  the  general  words 
import  the  Negative.  Many  other  Cases  might  be 
cited  of  this  nature,  the  Books  are  full  of  them ;  both 
ancient  and  modern. 

Wtbb  v.  Wehb(h\  seeaaa  at  fiat  virfw  t»  tMoante? 
Jfeaciwfcty.  Sjmomr;  but  Lord  Ha**o\*t  bkvtog  dhtto» 
guished  it  from  tint  Case,  said  he  did  not  Om^fat 
look  upon  himself  as  bound  by  it. 

Having  often  heard  the  Case  of  Peacock  v.  Spooner 
questioned,  ^d  that  the  Judges  -differed  in  tfeeir 
Opinions  upon  it,  I  some  time  ago  go<  9  Copy  /of  the 
Minuses  upon  it  in  the  Lords  Journal,  Fbere  it  *twfr 
thus.:  .         .1  .  ;.  x  >    - 

"V*MBXfir>  i^CSb.  Baton  j#kim  of  Opm«* 

(/)  1  Verf.  a*i>  (k)  1  P.  Wait  15*.  *Wra. 

fc)  lEq.  Cases  Abr.  184.       fts;       •  •    - 

L  L    2 
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1816.  f°r  ^)e   Plaintiff,   the   Administrator,  that    the  Term 

1        sr—    '     belonged  to  the  Administrator  of  the  Wife;  and  that 
Tothill        the  Limitation  to  the  Heirs  of  the  Body  was  not  good. 
Vm  Neville,  Justice,  of  a  contrary  Opinion;  he  said,  the 

Estate  to  Mary  the  Wife,  and  the  Children,  was  good, 
being  in  consideration  of  the  Marriage.  Next,  Gregory, 
Justice,  was  against  the  last  Decree:  he  said,  had  it 
been  a  Limitation  to  a  Man  and  his  Issue,  the  whole 
would  be  in  the  first  Person,  for  otherwise  it  would  be  a 
perpetuity ;  and  declared  his  Opinion  that  this  limitation 
over  is  not  good*  Baron  Lechmere  differed  from  Gregory ; 
he  said,  the  Cases  mentioned  do  not  come  up  to  this; 
this  is  a  singular  Case ;  the  Husband  would  run  away 
with  the  whole  substance  of  his  Wife's  Family.  Pea- 
cocke,  the  Administrator,  had  not  a  good  Title.  Rokeby, 
Justice,  next  said,  I  differ  from  my  Brother  that  spoke 
last;  the  Wife  had  the  whole,  and  therefore  the  Hus- 
band comes  in,  so  that  he.  was  of  Opinion  for  the 
Plaintiff.  Powell,  Baron,  was  of  the  same  Opinion, 
that  the  Decree  of  Lord  Jefferies  was  right.  Turton 
Justice,  was  of  the  same  Opinion.  The  major  part 
Were  of  opinion,  that  the  Administrator  of  the  Wife 
was  well  entitled ;  but  notwithstanding,  the  Decree  of 
the  Lor<jk  Commissioners  was  affirmed." 

The  use  which  I  make  of  this  is  to  show,  that  the 
Resolution  depended  merely,  and  only,  upon  the  Con- 
struction of  the  Limitation,  and  not  upon  any  extrinsic 
circumstance  whatever;  and  though  it  may  be  said 
to  clash  with  some  legal  reasonings,  yet  it  is  plainly 
agreeable  to  the  reason  of  the  thing,  as  following  the 
uttitnfioa  t,  and  has  now  the  greatest  Authority  to 
support  it. 
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;    Besides,  in  the  Case  of  Atkinson  v.  Hutchinson(i),  it  1816. 

■was  held,  that  where  the  words  of  a  Devise  of  a  Lease-         "    " 
hold  would  make  an  express  Estate  Tail  in  the  Case'      ToTmx'L 
of  a  Freehold,  there  a  Devise  over  of  such  Leasehold  is  p  * 

void,  Secus,  if  the  words  in  the  Devise  would  in  the 
Case  of  a  Freehold  make  an  Estate  Tail  only  by  Im- 
plication. The  Case  itself  was  this ;  Devise  of  a  Term 
to  A.  for  Life,  Remainder  to  the  Children  A.  shall 
leave  at  his  death ;  and  if  the  Children  of  A.  die  without 
Issue,  then  to  B.  The  Children  of  A .  die  without 
Issue,  this  is  a  good  Devise  over  to  B. 

But  the  Question  upon  this  is  not  very  material  in 
point  of  value  to  the  Parties,  for  it  appears  by  the 
Defendant's  Answer,  that  the  Leasehold  Houses  have 
been  sold  by  him  for  750/.,  which  he  submits  to  ac- 
count for,  if  it  should  be  taken  that  he  had  not  a  right 
to  sell  them. 

And  the  great  Question  between  the  Parties,  in  point 
of  value,  is  with  respect  to  the  4000 I.  Capital  Bank 
Stock,  and  the  Exchequer  Annuities,  to  the  amount  hi 
the  whole  of  148/.  a  year.  And  here  there  is  a  very 
great  and  material  difference  in  the  Devise,  the  Lease- 
holds are  given  immediately  to  Leonora  for  her  Life, 
and  after  her  Decease,  to  the  Heirs  Male  of  her  Body, 
and  for  want  of  such  Issue,  to  the  Plaintiff,  Daw,  on 
consideration  to  take  and  use  the  Name  of  Tothill,  and 
to  his  Heirs  Male,  and  for  want  of  such  Issue,  to 
the  Defendant  Western;  but  the  Bequest  of  the  Bank 
Stock  and  Exchequer  Annuities  is  very  different.  Here 
the  Testator  carefully  distinguishes  between  the  Prin- 
cipal and  the    Interest;    he  Devises  to  Sir  William 

(f)  3  P-  Wd**  *59- 
*  *  3 
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1816.  Pynsent  the  Dividends  of  the  4000/.  Bank  Stock  during 
bis  life ;  and  directs  that  if  any  Dividend*  should  be 
made  of.  any  part  of  the  Capital,  the  same  should  be 
laid  out  in  the  Purchase  of  more  Stock,  in  which  he 
appears  carefully  to  distinguish  between  the  Dividends 
which  may  be  said  to  be  the  Produce  of  the  Stock,  and 
the  Capital  of  the  Stock  itself;  and  with  respect  to 
the  Annuities,  he  gives  only  the  yearly  Income  thereof, 
distinguished  from  the  Capital,  to  Sir  William  Pynseitt 
during  his  Life;  and  when  he  comes  to  the  Bequtit 
to  Leonora,  he  still  keeps  up  the  distinction,  and  girds 
tier  only  the  Dividends  of  the  Stock,  and  the  payments 
growing  due  on  the  Annuities  after  the  Decease  of  Sir 
William  Pynsent,  during  her  Life ;  and  after  her  Decease, 
he  then  takes  up  the  disposition  of  the  Stock  and 
Annuities  to  the  Heirs  Male  of  the  Body  of  Leomro> 
and  for  want  of  such  Issue,  to  the  Plaintiff;  and  Leotmra 
having  died  before  Sir  William,  Pynsent,  and  conse- 
quently having  nothing  vested  in  her,  either  in  the 
.Stock  or  the  Annuities,  two  Questions  arise  upon  &is: 
1.  Whether  a  Bequest  of  the  Dividends,  Interest,  or 
Produce  of  Stock,  or  other  Personal  Chattel,  cfcn  be 
extended  in  any  Case  to  take  in  a  Bequest  of  the 
Capital  or  Principal ;  and,  * .  Whether,  as  in  this  Caae 
.nothing  ever  Tested  in  Leonora,  and  as  she  died  without 
.Issue,  in  the  Life-time  of  Sir  William  Pynsent,  and  so 
the  Contingency  never  happened  by  which  she,  or  her 
or  any  Issue  of  her>  could  ever  take  or  claim  under  this 
Bequest,  it  can  be  said  to  influence,  control,'  or  ihake 
void  the  Bequest  over  to  the  Plaintiff. 

As  to  the  first  of  these  Questions,  nothing  can  be 
clearer  than  the  intention  of  the  Testator  to  distinguish 
between  the  Capital  and  Produce  of;  the  Stock  and 
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Annuities;  $nd  there  are  many  Cases  that  in  support 
of  die  Intention  have  maintained  this  distinction. 

.  Smith  ▼.  Cleaver  (k)9  is  directly  in  point  to  this 
purpose.  Here  the  Interest  of  Money  was  devised  to 
A,  for  Life,  and  if  he  died  without  Issue,  then  the 
Principal  to  go  over  to  another/  and  the  Remainder 
over  was  held  to  he  good.  The  Bill  was  brought  by 
the  Plaintiff,  Smith  and  his  Wife;  setting  forth,  that 
the  Remainder  over  to  Cleaver  and  Farmer,  expectant 
on  the  Plaintiff  Ann'$  dying  without  Issue,  was  void 
in  Law,  being  of  a  Personalty ;  and  that  the  whole 
Interest  of  this  Personal  Estate  was  well  vested  in  the 
Plaintiff  Afin,  and  therefore  prayed,  that  the  Trustees 
flight  be  directed  to  deliver  the  Securities,  and  to  pay 
the  Money  to  the  Plaintiffs ;  but  the  Bequest  over  was 
held  good,  and  the  Master  of  the  Roll*  observed,  that 
the  Testatrix  had  carefully  distinguished  between  Prin- 
cipal and  Interest;  and  nothing  passed  but  barely  the 
Use,  until  she  conies  to  the  Remainder  over,  and  then 
she  devises  the  Principal.  The  like  distinctions  were 
jnade  by  Lord  Hardmeke,  in  the  Case  of  Fonereau  v. 
FonfrtauiJ),  and  in  Escell  y.Reade,  22d  June  1751, 
on  an  Appeal  from  the  Rolls. 

. ,  Fwereau  ▼•  Fonereau  was  in  Easter  Term  1 745,  before 
L»rd  Hardwicke.  ^Li.  Claude  Fonereau  having  nixie 
Children,  devised  54,000/.  to  Trustees  to  invest  in  .the 
fuqds,  and  to  pay  the  Interest  to  his  Children  equally 
daring  their  Lives,  and  on  their  respective  Decease,  to 
divide  their  several  Shares,  being  6000/.  amongst  t&eir 
respective  Issue,  at  twenty-one,  with  Survivorship  on 


(*)  *Tenb3*i$9-       _,-i   /  W*  C.  ^Aflf.  315. 
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IS  16.  the  Death  of  any  before  twenty-one;  and  if  aH  the 
Issue  of  any  Child  should  die  before  twenty-one,  then 
snch  Share  to  be  divided  amongst  the  Testator's  other 

Pitt.  Children,  or  their  Children.    Peter,  one  of  the  Testator's 

Children,  died  without  Issue;  and  the  Question  was, 
what  should  become  of  his  Share.  The  Bill  was  by 
the  Executor  of  Peter,  claiming  the  6000/.  as  a  con- 
tinuing vested  Interest  in  Peter,  no  Case  having  hap- 
pened upon  which  it  was  to  go  over.  But  held,  that 
the  Capital  being  in  the  Trustees,  and  nothing  being 
given  to  Peter,  but  his  proportion  of  the  Interest,  that 
his.  Executotf  could  have  no  right  to  the  Capital. 

^  The  other  Case  before  Lord  Hardwicke,  of  Excell  v. 
Me^de,  waa  22d  June  1751*  on  an  Appeal  from  the 
Molls,  where  a  like  distinction  was  made  between  the 
usufruct  and  the  thing  itself.  A  Leasehold  Estate  was 
assigned  on  a  Marriage  to  Trustees,  to  permit  the 
Husband  and  Wife  to  receive  the  Rents,  and  after  the 
Death  of  the  Survivor,  then  to  assign  the  Lease  to  the 
eldest  Son,  and  if  no  Son,  to  the  Daughters  equally; 
the  Husband  died,  and  there  was  Issue  a  Son  and 
Daughter ;  the  Son  died ;  and  the  Question  was,  whether 
it  was  a  vetted  Interest  in  the  Son,  and  held. not;*  for 
Lord  Hardwicke  said,  in  the  wording  of  this  Settlement, 
there  is  a  plain  difference  between  the  Trait  for  the 
Father  and  Mother  and  that  for  the  Son ;  as  to  the 
Father  and  Mother,  it  is  upon  Trust  to  permit  and 
suffer  them  to  receive  the  Rents  and  Profits ;  but  as  to 
the  Son,  it  is  then  to  assign  the  term  to  him;  and  this 
different  penning  shows  the  intention  of  the  Parties 
that  nothing  should  vest ;  and  no  person  could  call  on 
the  Trustees  for  an  Assignment  during  the  Lives  either 
of  the  Father  or  Mother. 
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These  Cases  are  sufficient  to  show  that.  the.  Devise  1810* 


. -   *    mil' 


of  the. Interest  and  produce  of  the  Panda -,  is*  tothq 
considered  as  different  from  a  Devise  of  the.  Funds'       wwi* 
themselves.  p>Tr% 

Then,  to  show  that  nothing  having  ever  vested  jn 
Leonora,  the  Limitation  to  her  shall  not  prevent  or 
avoid  the  Bequest  over,  and  there  are  many  strong 
Cases  to  this  purpose. 

In  Vachttt  v.  Vachell  (m),  Thomas  Vachell  devised  the 
Use  of  his  Paintings  and  Prints,  Books,  Sec',  to  his 
Wife  for  Life ;  and  if  she  be  with  Child  of  a  Son,  then 
after  her  Decease  to  such  Son ;  but  if  his  Wife  be  not 
with  Child  of  a  Son,  or  if  the  same  Son  shall  die  without 
having  Issue  Male  of  his  Body,  then  after  the  Death  of 
his  Wife  and  such  Son,  to  Thomas  Vachell.  Lord  Keeper 
Btidgman  declared  he  had  advised  with  the  Judges ;  arid 
being  assisted  with  Justices  Rainsford  and  Wild, decreed, 
that  the  Wife  of  the  Devisor  not  bleing  with  Child  & 
a  Son,  so  that  the  Contingency  upon  which  'the  Limi- 
tation over  was  made  never  happened,  the  Devise  ib 
Thomas  Vachell  was  good. 

'[ 
In  the  present  Case  if  there  had  been  Issue  of  Leonora 
to  have  taken,  there  can  be  no  doubt  but  the  Ltkaitatidh 
over  would  have  been  void;  but  as  she  never  bad  any 
Issuer  the  Devise  over  depended*  only  upon  two  Lives  in 
being- 
There  is  another  C*se  much  stronger  in  support  pf 
this  than,  that  of  Vachell  v.  Vachell,  which  was  alio 
before  Lord  Keeper  Btidgman,  assisted   by  Jutyffs 
Twisden  pud  Rowjfbrd,  I  mew  the  Case,  of  Jfpod  v. 
(«)  1  Chy.  Cafe  1$*.  r 
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lsto\         £***lert(n)fwhe*+th*  Tryst  of  a  long  Tern  was  Knifed 

*"■*"-"'    to  the  Father  for  6m  Years*  if  he  so  long  lived,  then  to 

T^HULL       Jbfa  and  his  Executors,  if  he  survived  his  Father  and 

p**  Mother *  and  if  he  dies  in  their  Life-time,  leaving  lute, 

ttuan  to  hi*  Issue;  hut  if  he  dies  without  Issue,  living 

the  Father  and  Mother,  then  the  Remainder  to  Edward. 

Join  did   die  without  Issue  in  the  Life-time  of  his 

Father  and  Mother.    Bridgman,  Lord  Keeper,  assisted 

by  Twuden  and  Raiqford,  Resolved,  that  the  Remainder 

over  to  Edward  was  good,  for  the  whole  Term  bad 

ratted  in  John  if  he  had  survived ;  yet  the  Contingency 

never  happening,  and  so  wearing  out  within  the  compass 

of  Lite*  ioJbelng,  the  Remainder  over  to  Md&flrd  might 

well  be  limited  upon  it. 

The  Case  of  Jones  v.  Westcombe(p)  is  also  full  to 
show  that  a  Contingent  or  void  Devise  that  never  takes 
effi^t,  shall  not  defeat  a  Devise  over.  The  Ca*4  w*% 
a  Man  devised  a  beneficial  Term  to  his  Wife  fojr  Life; 
and*  after  her  Death,  to  the  Child  she  was  emeufeh 
and  if  such  Child  died  before  *i,  then  over ;  the  Wife 
was  not  eniient  at  all,  and  the  Devise  over  was  held 
good. 

*  * 

Supposing,  then,  as  *he  Devise  of  the  Dividends  sad 
Income  of  the  Bank  Stock  and  Annuities  never  diioi 
oonU  take  effect  as  a  Devise  to  Learnt*,  or  So  the  H*u» 
of  her  Body,  the  Will  must,  be  considered  as  if  it  ea*r 
tained  no  such  Devise,  and  then  the  Case  would  be  no 
sore  than  this.-— A  Bequest  of  the  Dividends  and 
Income  of  the  Stock  and  Annuities,  to  Sir  Wtifoa* 

(n)  Polsjtf-35.        .  in.  a  Str.  1093,  by  the  Name 

(o)  £q.  Cm.  Abr.  045,011*    of  Aftdatwp  andJfulhw- 
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Pyn$ekt  for  Life }  and  after  bit  Death  tan  the  Pri*         18M. 

clftal  4o  the  Plaintiff,  which  would  certainly  be  good,  ■      w     *        ' 

Itamut 

Besides  the  late  Cases  of  Stanley  v,  Lmgk(p),  Sate  p^, 

berton  v.  Sabbert<m{q\  and  Gore  v.  Grttttftio?,  Michael- 
mad  1740,  also  pot  this  matter  out  of  all  doubt,  that  an 
Intermediate  Limitation  which  never  vetted,  canoe* 
prevent  a  Limitation  or  Devise  over  from  taking  effect; 

In  Stanley  v.  Leigh,  one  possessed  of  a  Term  devises 
it  to  A.  Ibr  Life,  Remainder  to  his  fitst,  te.  Son  in  Tail 
successively,  Remainder  to  his  Daughter;  and  if  A.  shall 
have  neither  Son  nor  Daughter,  then  to  J.  &  A.  dies 
having  never  had  a  Son  or  Daughter*  the  Devise  4var 
to  J.  8.  is  good. 

So  in  the  Case  of  Sabberton  v.  Sabberton,  where,  one 
like  limitation  over  of  a  Personal  Estate,  a  Case  was 
made  by  Lord  Talbot  for  the  Opinion  of  the  Judges*  of 
B.  R.  who  certified  the  Limitation  to  be  good;  and  Lord 
Hari&kAe,  m  Michaelmas  1739,  decreed  accordingly 
thereto. 

In  Gore  v.  Growenor,  before  Lord  Hankoiche,  Mi- 
chaelmas 1740,  Sir  Richard  Grammar  deviaed  his  Serf 
JBstates  to  his  next  Brother,  Thomasjot  Life ;  Remainder 
to  fair  .first  and  other  Son  in  Tail  Male;  and  for  want 
of  Jaoh  Issue,  in  like  manner  to  hk  Brother  Robert  G.$ 
md  gave  his  Library  of  Books,  Plate,  and  Furniture  to 
go  as  Heir-Looms,  as  fiur  aa  they  could  by  Law,  to  the 
Hem  Male  of  bis  Family  aoccessively,  as  his  Real 
Estate  waB  thereby  settled.    Sir  TAomei,  the  first  Devi-  * 

'  <jt)  *Pi  W«**«JJ.       '      has   a  MSr  Nbt*  af  tkis 
(7)  Forr.  35.  The  Reporter     Case. 
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1810.  see,  died  without  ever  having  any  Issue,  and  held,  that 

the   Library,  Plate,  and  Furniture,  belonged   to    Sir 
Tothma       Robert,  the   Estate  Tail  in  the  Sons  of  Sir  Thomas 
Pitt  haying  never  vested. 

Upon  the  whole  here  are  two  Questions :  The  first 
relating  to  the  Leaseholds,  and  the  other  with  respect 
to  the  Bank  Stock  and  Annuities,  which  is  the  material 
Question  between  the  Parties. 

As  to  the  Leaseholds,  the  Question  is  of  little  value, 
and  depends  singly  upon  this,  whether  the  apparent 
intention  of  the  Testator  is  inconsistent  with  any  prin- 
,  ciple  or  Rule  of  Law ;  for  if  it  is  not,  nothing  can  be 
more  certain  than  that  it  ought  to  take  place,  and  the 
great  variety  of  Cases  that  have  been  upon  this  head, 
plainly  evince  it.  But  be  the  consequence  of  this  as  it 
may,  the  other  Question,  which  is  the  main  point  in 
the  Cause,  seems  clear  for  the  Plaintiff  beyond  a  doubt 

Here  is  a  Bequest  of  the  Interest  and  Dividends 
arising  from  the  Bank  Stock  and  Annuities,  distinct  and 
plainly  different  from  the  Capital  of  the  Stock  and 
Annuities  themselves;  or  in' other  words,  it  is  a  -Devise 
of  the' usufruct  distinct  from  the  substance  of  the  thing 
itself;  and  it 'would  be  strange  and  contrary  to  all 
notions  of  Law  and  Equity  to  suppose,  that  the  usu- 
fTuctuarylnterest  of  a  Chattel  may  not  be  distinguished 
from  the  thing  itself,  and  separated  in  point  of  Pro- 
perty; and  here  the  Testator  has  so  carefully  distin- 
guished between  the  Principal  and  the  Interest  arising 
from  it,  that  there  cannot  be  a  doubt  of  his  Intention; 
he  appears  so  carefully  to  distinguish   this,  that^he 
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actually  provides  what  should  become  of  any  part  of         1816. 
the  Capital  in  case  it  should  be  paid  off  during  the       _ 
Life  of  Sir  William  Pynsent,  or  Leonora  his  Daughter.  ^ 

Sir  William  Pynsent,  therefore,  had  clearly  but  a  Pirr.* 
pernancy  of  the  Profits-  during  his  Life,  and  the 
same  is  given  after  his  Decease  to  Leonora;  and  as  she 
died  in  his  Life-time,-  and  without  Issue,  nothing  can 
be  said  to  have  ever  vested  in  her  so  as  to  enlarge  her 
Interest  for  Life,  by  the  disposition  of  the  Principal  to 
her  Issue ;  and  as  she  never  had  any  Issue,  the  Devise 
over  to  the  Plaintiff  must  be  good,  which  is  what  we 
principally  contend  for  in  this  Casej  and  must  submit 
it  to  the  judgment  of  the  Court. 

'  * 

Mr.  Yorke,  for  the  Defendant,  Mr.  Pitt  .•— - ' 
The  general  Question  is,  whether  Leonora  Pynsent 
took  an  absolute  Interest  in  what  is  devised  to  her, 
or  not;   if   she  did,  it  is  plainly  transmitted  to  the 
Defendant. 

The  only  objects  of  the  Testator's  Bounty  were  his 
Friends,  and  his  Wife's  Relations,  for  he  had  no  Heir 
or  next  of  Kin  to  himself,  and  his  Wife's  Relations,  anil 
particularly  the  Plaintiff,  are  plainly  the  second,  and 
not  the  first,  objects  of  his  Bounty ;  and,  when  we  come 
to  judge  of  his  Intention,  we  ought  not  to  set  up 
ambiguous  expressions  as  evidence  of  an  intention 
which  can  only  be  guessed  at  from  doubtful  equivocal 
words,  and  much  less  ought  such  ambiguous  expressions 
to  be  taken  to  control  the  legal  sense  and  meaning 
of  words.   '  1 

Here  are  three  Questions  made :  1.  On  the  Leaseholds. 
2,-  On  the  Bank  Stock  and  Annuities;  and  3.  Whether 
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JS16-         the  Contingencies  mentioned  in  the  Will  happening 

or-  not  happening  can  make  a  difference. 
Tezyuu.  ^ 

Pwr,  *  A#.to  the  first,  the  Cases  of  late  year*  fully  fbow  that 

the  Rale  in  Equity  if  the  same,  as  4*  the.  Ttast  «f  a 
Term,  as  it  is  at  Law  in  Cases  of  a  Freehold;  sp  that 
wfreiever  upon  a  Limitation  of  a  Freehold,  a.  Mag  Vgr 
Kpe  or  Recovery  can  bar  his  Issue,  if  tfieis  if  the 
»ame  Limitation  in  Trust  of  a  Term;  in  that  CeseaJa* 
tbfe  Party  may  dispose  of  the  whole  Term* 

This  reasoning  U  fiiHy  oonfiitned  in  die  Case  of  Wtkk 
v.  Webb(r)\  and  Collier'*  Case  in  CpAe  is  a  farther 
confirmation  of  the  Rule.  But  then  it  has  been  made 
a  great  head  of  apgumeat,  thtt  the  Testator  baa  dis- 
tinguished between  the  Leasehold,  and  the  Stock  and 
Annuities; — that  he  has' given  lit  Leasehold*  a# an 
absolute  immediate  Interest— -and  that  with  regard  to 
the  Stock  and  Annuities,  he  there  gives  only  the  Interest 
and  Profit. 

Bot  the  Rule  of  Law  is,  that  if  a  Man  giyto  the 
Profit  of  a  thing,  he  gives  the  thing  itself.  la  Cartas 
Reports  (A  it  was  4aid  down  by  Sir  Orlando  Bsjiffh** 
Chief  Justice,  that  whet*  the  Profits  or  Rente  of  Lead 
are  devised,  it  passes  the  Land  itself;  for  what  is  the 
Land  hat  the  Profits  md  Rents  thereof;  and  in  Rug- 
mead  v.Goid(t),k  was  held  that  a  Devise  of  the  Profits 
of  a  Term,  is  a  Bevtat  of  the  Tesm  itself;  and  that 
an  Estate  for  Life  cannot  arise  oat  of  a  Term  for  Yearn* 
So,  in  Price  v.  Voughan(u)}  it  was  held  that  a  Devise 

(r)  a  ft./Vms»  *d*.  p)  Mo>  635. 

MP.*7.  (a)  Als|fiL4*- 
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of  the  Profits  gives  an  Interest  in  the  thing  itoetf.  The 
Profits  of  «  Term  is  the  thing  itself.  AH  which  was 
strongly  confirmed  in  the  Case  of  Garth  v.  Turner  in 
July  1755*  before  Lord  Hardmicke.  And  hi  Low  v* 
JKy*d*ofr*<*),  where  a  Trust  of  ft  Term  was  devised  to 
N.  for  Life,  and  if  he  dies  without  Issue,  the  Remainder 
to  B. ;  it  was  argued  to  be  an  Executory  Devise  to  B. 
ajkm  the  Contingency,  if  no  Issue ;  but  it  was  adjudged, 
that  this  Remainder  to  B.  Was  voM,  and  (hat  a  Devise 
to  one  and  his  Issue,  Remainder  over,  is  att  one  with  a 
Devise  to  one  for  life;  and  if  he  dies  without  Issue, 
then  to  another,  for  the  Remainder  of  a  Term  shall  not 
depend  on  a  possibility  so  remote(y). 

The  Master  of  the  Rolls; — 
The  old  Principle  is,  that  no  Limitation  can  be  of  a 
Chattel  after  an  Estate  for  Life. 

Mr,  Yorky  [continued] : — 
The  Case  of  Vachell  v.  Fachell(z),  was  founded  on  a 
mistaken  notion  of  Lord  Keeper  Bridgman,  and  goes 
too  far,  as  being  contrary  to  the  many  determinations 
of  the  Judges,  that  a  Devtoe  of  the  Profits  of  Lands  is 
a  Devise  of  tfae  Lands  themselves,  and  the  Reasonings 
k  that'Csne  araendi  as  will  net  hotdnew. 


lash  v«  Grayim)  was  to  .plain  upon  Che  intent,  that 
the  Ctuvft  said  the  Sena  ahosdd  ail  take,  though  three 
or  four  only  mentioned*  The  Case  of  Bmcock  v, 
8pwner{b),  is  evidently  dntiagnnhaMe  hoax  An  present 

(jr)  1  Sid.  450.  (*)  1  Chan.  Cas.  130. 

(y)  Vin.  Devise,  p,  99.  There  (a)  T.  Jones,  114. 

are  in  Viner  several  references  (b)  2  V+nu  4%  i$>. 
to  other  Reports  of  thia  Case. 
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l8lC.  Case;  and  though  it  appears  to  have  been  strongly 

confirmed  by  the  Case  of  Dafforne  v.  Dafforne(c),  yet 

it  is  clear  from  the  Case  of  Webby.  Webb,  that  the. 

v.  ' 

Pitt.  *  Lawyers  were  greatly  disgusted  with  the  determination, * 

and  the  Case  of  Webb  v.  Webb  was  decreed  according 
to  the  old  Rule. 

In  the  Case  of  Hodgson  v.  Bussey,  the  foundation  of 
the  Judgment  was  on  the  superadded  words,  their 
Executors,  &c,  as  explaining  the  intent. 

So  in  all  the  five  Cases  that  have  been  mentioned  of 
Forth  v.  Chapman,  Lessingham  v.  ,  Pinbury  v. 

Elkin,  and  Fonereau  v.  Fonereau,  and  Reade  v.  Excel!, 
they  all  depend  either  upon  particular  or  superadded 
words. 

The  Master  of  the  Rolls; — 
In  Pinbury  v.  Elkin,  the  words,  "  after  her  Death," 
were  taken  to  confine  the  Bequest  to  the  time  of  the 
Death. 

Mr.  Yorke:~~- 
.  The  ground  of  my  distinction,  whether  right  or 
wrong,  is  upon  the  Cases  determined  on  the  general 
Rule,  and  the  Cases  that  have  depended  upon  parti- 
cular words ;  and  when  there  are  no  particular  words, 
the  Court  ought  to  take  it  on  the  general  Rule;  and 
so  it  seems'  to  have  been  in  the  Cases  of  Subberton 
v.  Sabberion,  Gore  v.  Grosvenor,  and  Stanley  v.  Leigh, 
in  all  which  Cases  there  were  words,  which  were 
directly  words  of  Purchase;  and  it  was  agreed  these 
sort  of  Cases  might  be  taken  in  one  of  the  two  ways, 
either  on  the  special  Words,  or  upon  the  general  Rule, 
(c)  *  Venv  362. 
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Consider  then  the  Specialty  of  this  Case.     We  ap-  lgifl. 

prehend  the  Testator  has  used  the  word  Dividends,  as         •    *--- 
meaning  the  Stock  itself,  because  he  gives  some  An-        aothiia 
unities  to  be  paid  by  the  owner  of  the  Stock,  and  it  is         p  * 
made  a  charge  on  whoever  had  the  Fund,  and  there  is 
no  room  to  make  a  distinction  what  Miss  Pynsent  should 
take;  the  Bequest  is  to  the  Plaintiff  for  Life,  and  if 
she  marry  and  have  Issue,  to  such  Issue,  which  shows  a 
difference  in  the  two  Limitations  which  might  make  a 
condition. 

Mr.  Solicitor  General,  Mr.  Willet,  and  the  other 
Counsel  for  the  Defendant,  insisted,  that  this  Case  does 
not  depend  on  Authorities,  but  on  Principles ;  and  that 
therefore  it  would  be  in  vain  to  run  through  and 
answer  all  the  Cases  that  had  been  cited.  It  is  -dear 
that  an  Estate  Tail  passed  in  the  Real  Estate,  which 
helps  the  Construction  on  the  Chattels  to  show  the 
intention  of  the  Testator. 

Sir  Thomas  Sewell,  Master  of  the  falls:— 
I  had  some  doubt  at  first  upon  this  Case;  but  I  am 
now  very  clear  that  the  Plaintiff  has  no  just  foundation 
to  support  what  be  prays  by  his  Bill.  Both  aides  have 
relied  on  Principles,  and  both  sides  have  argued  for  the 
intention  of  the  Testator;  and  there  is  no  doubt  but. 
that  the  Intention  ought  to  prevail,  if  it  can  be  enforced 
without  breaking  in  upon  any  Rule  of  Law ;  and  this 
resolves  itself  into  a  Question  of  Construction ;  but  the 
Rule,  that  words  which  would  give  an  Estate  Tail  in  a 
Freehold,  are  to  be  considered,  in  the  case  of  Chattels, 
as  giving  the  thing  absolutely;  for  that  no  Chattels  can 
be  limited  over  after  a  dying  without  Issue  j  this  Rule 
is  too  strong  to  be  got  over,  and  the  several  Cases  that 

Mm 
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1816.  have  been  cited  to  the  contrary  plainly  depended  npon 

m  particular  words  or  circumstances. 

Pitt.  *^e  C**es  °f  Peaeocke  v.  Spooner,  and  Daffbrne  v. 

Dafforne,  were  certainly  controlled  by  the  Cases  of 
Webb  v.  Webb,  and  Sawbridge  v.  Kilburne. 

As  to  the  distinction  made  by  the*  Testator  between 
the  Capital  and  the  Dividends  of  the  Stocks,  he  was 
under  a  necessity  for  making  the  distinction,  because 
he  designed  to  charge  the  Dividends  with  the  payment 
of  different  Annuities.  The  Bequest  of  the  Furniture 
and  other  things  plainly  distinguishes  the  Case  from 
Forth  v.  Chapman.  The  Cases  cited  rather  show 
the  inaccuracy  of  Testators,  than  form  any  Rule  to 
go  by. 

Pinbury  v.  Elkin,  and  Smith  y.  Cleaver,  are  very 
different  from  the  present  Case. 

The  Bequest  of  the  Diamond  Ring  strikes  very 
strong  that  no  person  named  in  the  Will  should  be  the 
Testator's  Heir;  for  he  directs  it  to  be  locked  up  till 
it  is  apparent  who  should  by  virtue  of  his  Will  have  a 
light  to  his  Estate ;  so  that  the  Testator  by  the  subse- 
quent words  explains  what  he  had  said  before,  and 
shows  his  Intention  to  make  such  a  perpetuity  as  the 
Law  will  not  suffer.  Therefore,  to  follow  the  words, 
the  Court  must  either  cross  the  Intent,  or  be  incon- 
sistent with  the  Rule  of  Law;  and  the  words  here 
would  create  an  express  Estate  Tail,  and  not  an  Estate 
Tail  by  Implication. 

Upon  the  whole,  therefore,  I  must  dismiss  this  Bill, 
but  without  Costs. 
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[y.  B.  This  Decree  ojf  the  Master  of  the  Rolls  was 
appealed  from;  and,  23d  of  June  1770,  the  Lords 
Commissioners  of  the  Great  Sea],  Reversed  the  Decree, 
and  Decreed  an  Account  against ,  Lord  Chatham  (to 
which  Title  Mr.  Pitt  had  been  advanced)  for  the  Baqlc 
Stock,  &c.  Whereupon  Lord  Chatham  appealed  to  the 
House  of  Lords,  and  the  Pecree  of  the  Lords  Com- 
missioners was  reversed. 

The  Case,  with  the  Reasons  of  the  Appellant,  and 
of  the  Respondent,  and  the  Decision  of  the  House  of 
Lords,  reversing  the  .Decree  of  the  Lords  Commissioners, 
is  to  be  found  in  7  vol.  Bro.  P.  C.  453,  Ed.  by  Tomlins,] 


CJ*ARK  v.  GlRAUD(a). 


THIS  was  a  Bill  filed  by  the  Plaintiff,  Henry  Clark,       30th  May. 

against  the  Defendant,  Richard  Herve  Qirqu^,  praying, 

amongst  pther  things,  that  a  Bill  of  JExchapge,  foj  ijafi  „  .  .     .  , ,    . 

recovery  upon  which,  with  Interest,  the  ^Defendant  had  t0Q,inl  000 1 

commenced  an  Action  against  the  Plaintiff,  might  bp  agreed  to  trans- 

declared  usurious/illegal,  an<J  void ;  and  for  an  Injunction  fer,  within  a 

to  restrain  further  proceedings  at  Law  in  res  pec  U  hereof.  &ven  ***** 10°  *• 
* "  "  '  *  per  Annum,  Long 

The  Defendant  stated,  by  hi*  Answer,  that  tfce  Plain-  ^      ^    ang 
tiff,  who  pwed  him  i,opo/.,  proposed,  in  August  1813,  in  tfo  mean  time 
that  he,  the  Plaintiff,  should  engage  to  traqsfer  to  the  pay  Q.  the  Divi- 
dends,  and  that 
the  Debt  of  1000  /.  should  constitute  pari  of  the  Purchase  Money.    The  Stock 
was  not  purchased  at  the  time,  and  there  isas  a  rise  in  the  trice  of  the  Stocks. 
The  Agreement  held,  not  to  be  usurious,  or  within  the  Stock-Jobbing  Act, 
and  M otwfor  an  Injunction  refused,  -;\  » 

(a)  Ex  Relatione, 
m  m  a 
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Defendant,  within  a  given  time,  1  oo  /.  per  -rfmwm,  Bank 
Long  Annuities,  at  the  then  Price  thereof,  and  in  the 
mean  time  pay  the  Defendant  the  Dividends  thereon : 
That  the  Debt  of  1,000/.  should  constitute  part  of  the 
Purchase  Money: — and  that  for  the  government  of  the 
Parties  the  then  Price  of  Bank  Long  Annuities  should 
be  ascertained  by  their  mutual  Friend,  Mr.  Smethur*. 
The  Answer  further  stfcted,  that  the  completion  of  the 
Business  stood  over  till  January  1814,  when  Long  An- 
nuities had  risen  in  price,  the  Benefit  of  which  Rise  the 
Plaintiff  claimed,  but  which  the  Defendant  resisted,  as 
contrary  to  the  spirit  of  the  Agreement  of  August  1813 : 
That  die  Plaintiff  and  Defendant  mutually  agreed  to 
refer  the  Matter  to  Mr.  Smetimnt,  whose  opinion,  in 
reference  to  the  price  of  Long  Annuities  in  August 
I813,  and  January  1814,  was,  that  the  Defendant  ought 
to  pay  the  Plaintiff  1,476/.  17s.  6£,  whereupon  the 
Defendant  paid  476/.  17s.  64,  and  the  Plaintiff  then 
executed  a  Bond  engaging  to  replace  100L  per  An- 
num Bank  Long  Annuities  within  three  Months  r  That 
in  March  1815,  in  consequence  of  another  mutual  re- 
ference .to  aMr.  Smethmrtt,  the  latter  adjusted  the  Sum 
tpbe  paid  by  the  Plaintiff  to  the  Defendant  on  account 
of  the  transaction;  and  the  Plaintiff  proposed  to  give 
•three  Acceptances  for  the  Amount,  at  four,  eight,  and 
twelve  Months  after  date,  which  were  accordingly  taken, 
the  Bond  being  given  up;  and  that  the  two  first  Bills 
•were  pud,  but  the  last  dishonoured,  for  which  the  De- 
fendant had  brought  bis  Action. 


The  Plaintiff  insisted  by  his  Bill,  that  the  original 
Agreement  was  tomipt  and  usurious  and  that  die  sub- 
sequent acts  were  k  continuation  of  the  Usury. 
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The  Defendant,  by  his  Answer,  denied  the  Usury,  and         1816. 
negatired  the  Equity  of  the  Plaintiff's  Bill*  •  '        "        ' 

Mr.  Wray  moved,  for  the  Injunction,  on  the  Merits :  Gxraud. 
The  Answer  contains  a  sufficient.  Admission,  that  a 
less  Sum  was  pud  by  the  Defendant  in  January  18x4 
than  ought  to  have  been,  considering  the  Rise  in  the 
Funds.  The  Transaction  is  not  Only  usurious,  but  also 
contrary  to  the  Stock-Jobbing  Act(b),  nod  the  Ex- 
ception therein  contained ;  for,  if  a  Person  has  it  in  con- 
templation to  take  an  Half-penny  more  than  the  legal 
Interest,  the  Contract  is  usurious ;  and  in  the  Case  of 
Steer*  t.  Lashley{c),  Lord  Kenyon  held,  that  BiBs  gtafci 
in  consequence  of  an  Arbitration  as  to  StocWebblflg 
Transactions  were  Yoid.  The  Party  giving  BiBs  after- 
wards does  not  alter  the  Case ;  for  in  illegal  Transactions 
the  Vioe  attaches  to  all  new  or  substituted  Securities; 
and  an  Arbitration  cannot  change  the  nature  of  the 
Transaction,  which,  in  the  present  Case,  was  usurious, 
and  the  Bills  were  therefore  void. 

Mr.  Bell  and  Mr.  Hone  opposed  the  Motion. 

The  Defendant  has  completely  denied  the  Usury ;  and 
the  Stock- Jobbing  Act  has  nothing  to  do  with  the  Case. 
This  was  a  Bargain  made  in  August  1813,  for  the  Sale 
and  Transfer  of  Stock  at  the  then  Market  Price :  If  the 
Plaintiff's  Case  is  good  he  has  his  remedy  at  Law ;  for 
Mr.  Smethurst  (who  was  the  mutual  friend  of  the 
Parties,  and  not  only  present  at  the  making  of  the 
original  Agreement,  but  called  in  as  an  Arbitrator  on 
.all  subsequent  occasions)  is  alive*  and  can  be  called  as  a 
Witness  on  the  Trial,  at.  laws.  The  Case  of  Steers  v. 
LaMey  has  nothing  to  do  wtibe  Transact*  like  this, 

(b)  7  Gee.  a.  C.  8.  (c)  6  T.  R.  61. 

MM] 
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1816.         for  the  Stockjobbing  Act  only  applies  to  Time-bar- 

*  gaini.   In  the  present  instance  there  are  no  usurious 

Cla*k         Items;  but  if  there  were,  the  Party  would  be  allowed  to 

q     *  strike  them  out.  However,  all  the  Transactions  of  August 

1813,  January  1814,  and  March  1815,  were  quite  fair  on 

the  part  of  the  Defendant,  and  there  is  no  ground  for  the 

Suit,  or  this  Motion ;  for  if  a  Case  like  this  could  be 

impeached  there  would  be  an  end  to  all  faith  between 

Man  and  Man,      \ 

Whether  this  was  Usury,  or  within  the  Stock-Jobbing 
Act,  is  shown  in  Maddock  v.  Rumball(d),  which  is  quite 
analagous  to  the  present  Transaction :  There,  a  Creditor 
bad  agreed  to  give  his  Debtor  time,  upon  an  Engagement 
to  pay  the  Debt  at  a  future  day,  bjt a  Transfer  of  so  much 
Stock  as  the  Debt  would  have  purchased  if  it  had  been 
paid  immediately,  and  paying  in  the  mean  time  a  Sum 
equal  to  the  Dividends.  The  Plaintiff  in  that  Action  de- 
clared upon  a  Bond,  conditioned  to  be  void  if  die  De- 
fendant should,  on  or  before  a  given  day,  purchase  and 
make  good  Bank  Annuities,  and  Transfer  them  to  the 
Plaintiff,  and  in  the  mean  time  pay  all  such  Monies  as 
would  have  become  due  for  Dividends  thereon,  in  case 
the  Stock  had,  at  the  date  of  the  Bond,  stood  in  the 
Name  Af  the  Pliiatiff..  The  Defendant  pleaded;  that  the 
Bond  was  usurious,  which  the  Plaintiff  by  his  Repli- 
cation denied.  The  Jury  found  a  Verdict  for  the  Plain- 
tiff;  but,  on  a  Motion  for  a  new  Trial,  it  was  contended 
for  the  Defendant,  that  the  Ccmsideration  of  the  Bond 
was  usurious  upon  the  face  of  it.  The  Court,  however, 
agreed  that  it  was-  not  Usury,  as  the  Amount  to  be  paid 
depended  upon  a  Contingency,  and  that  it  was  tto  more 
Usury  tfafcn  an  Agreement  to  replace  Stock  lent;  and 
(4)<  8  East  304. 


0. 
Gl&AUD. 
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nothing  appeared  to    impeach    the    fairness   of  the  1816. 

Transaction.    It  was  then  contended  that  it  Was  a  Trans-  s 

action  within  the  Prohibition  of  the  Stock-Jobbing  Act^  Cxauk 
on  which1  the  Judgment  ought  to  be  arrested,  for  that 
the  Plaintiff  was  not  before  possessed  of  any  Stock 
which  could  be  the  subject  matter  of  a  Loan,  but  jw 
Curiam,  this  was  in  effect  a  Loan  of  Stock.  The  Plain- 
tiff would  have  purchased  Stock  if  he  had  received  his 
Debt  at  the  time  the  Bond  was  given  ;  but  he  was  con. 
tented  to  take  his  Debt  in  Stock  to  the  same  Amount 
at  a  future  Day,  which  was  the  case  with  every  Con- 
tract for  the  replacing  of  Stock. — The  Rule  was  refused. 

The  conduct  of  the  Defendant  in  the  present  instance 
was  perfectly  equitable ;  but  had  it  been  ever  so  much 
against  conscience,  the  Plaintiff  bound  himself,  by  sub- 
mitting to  refer  the  Matter  to  Mr.  Smethurst,  thus  con- 
finning  every  part  of  the  Transaction,  and  leaving  no 
room  for  the  interposition  of  the  Court,  which  the  Case 
of  Cole  v.  Gibbons  (e),  and  another  there  mentioned  to 
have  been  decided  by  Lord  ChanceDor  Cooper,  fully 
prove. 

Mr.  Wray,  in  Reply: — 
This  Case  hinges  on  the  strict  Letter  of  the  Law, 
which  brings  it  within  the  Stock-Jobbing  and  Usury 
Acts. 

The  Vicb-Chancelioh  : — 

Lending  Money  on  a  Contract,  like  the  present,  for 

the  Transfer  of  Stock,  is  not  Usury ;  and  it  is  quite  clear 

that  this  was  not  a  Stock-Jobbing  Transaction.    It 

was  that  kifed  of  Contract  which,  if  there  be  no  Pre- 

(e)  s  P.  Williams,  289 
M  M  4 
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mium  or  Bonus,  any  Party  might  make.  It  was  not  a 
Time-bargain;  nor  were  there  any  difference*  to  his 
adjusted ;  nothing  could  he  more  fair  or  honourable: 
than  the  first  Reference,  to  a  Person  who  not  -only 
knew  all  the  facts,  hut  was  likewise  the  friend  of  each 
Party;  and  as  it  does  not  appear  that  there  was  any 
thing  at  all  like  Usury  in  his  Determinationf  credit 
must  be  given  to  him  for  having  acted  properly.  In 
March  1815,  the  Plaintiff  requests  to  have  time,  upon 
which  there  is  a  new  mutual  Reference  to  the  same 
Person,  and  in  consequence  of  this  Reference  the 
Plaintiff  gives  three  Bills,  and  the  old  Security  is  done 
away.  Two  of  the  Bills  are  paid  without  the  Tran- 
saction being  called  in  question  by  the  Plaintiff;  nor 
does  he  raise  any  objection  till  the  Defendant  calls 
upon  him  for  payment  of  the  third,  when  he  files  a 
Bill,  supposing  it  a  fit  Case  for  Equity*  He  has  now 
got  the  discovery — there  is  no  legal  objection  to  the 
Transaction;  and  can  it  be  said,  after  this  double  Re- 
ference, that  there  is  an  equitable  one  i  Under  all  the 
circumstances  of  this  Case,  I  see  no  ground  whatever 
for  a  Court  of  Equity  to  interfere. 


Motion  refused,  with  Costs. 


MOODIE  v.  REID,  and  others. 

14th  May.      X HE  Plaintiff,  previous  to  his  Marriage  with  his  late 

ad  June.        Wife,  Sarah  Moodit,  joined  with  her  in  a  Settlement 
Husband  not  en- 
titled to  have  a  defective  Execution  of  a  Power  in  his  favour,  by  kit  Wife, 
supplied- 
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of  her  Property,  on  certain  events,  which  happened,  1816. 

"  In  Trust,  as  to  one  Moiety  thereof  for  the  Plaintiff, ' 
his  Executors,  fcc. ;  and  as  to  the  other  Moiety  thereof  ooi>" 

for  such  Person  and  Persons,  and  for  such  Estate  and         RejD 
Estates,  Intents,  and  Purposes,  and  subject  to,  with,      and  others. 
and  under  such  Charges,  Conditions,  Provisoes,  Restrict* 
tions  and  Limitations,  and  in  such  manner  as  Sarjak  tpjLj  """I 
Crowther,  (afterwards  Mary  Moodie  deceased,  the  Wife  a  powef!^ 
of  the  Plaintiff),  by  any  Deed  or  Deeds,  Instrument  or  given  to  be 
Instruments  in  Writing,  to  be  by  her  sealed  and  deli-  executed  by  a 
vered  in  the  Presence  of  two  or  more  credible  Wit-  Wdl*  "  signed 
nesses,  or  by  her  hut  Will  and  Testament  in  Writing,  or  jj^*-  *" 
by  any  Writing  or  Appointment  in  nature  of  a  Will,  to  be  -J^J22^ 
by  her  signed  and  published  in  the  presence  .of ,  and  at*  two  or  more  cre- 
tested  by,  two  or  more  credible  Witnesses;  on&  which Mle  Witnesses," 
Deed  and  Writings,  and  Will,  or  Writing  in  nature  of  a,  *  Will  signed  by 
Willy  notwithstanding  her  then  intended  Coverture  shax1heTeitairix'fimd 
was  thereby  empowered  to  make,  should  direct  or  ap*  ?  **, e  '^Tv?-* 
point,  and  in  default  of  such  Direction  or  Appointment,  1^  j^/jf-  ^ 
or  in  case  any  Direction  or  Appointment  should  be  J.  H:>  is  a  good 
made ;  and  also  as  to  so  much  and  such  Parts  and  Shares  Execution  of  the 
thereof  as  should  not  be  completely  or  entirely  disposed  *><wwr* 
of,  as  thereby    is  mentioned,  subject   to  incomplete 
Disposition  or  Appointment,  Upon  Trust,  for  the  Person 
or  Persons  who  would  have  been  entitled  thereto  in 
case  the  said  Sarah  Crowther  had  died  Sole  and  un- 
married intestate,  and  possessed  thereof,  and  did  and 
should  transfer  the  same  accordingly." 

Sarah  Moodie  made  her  Will,  dated  4th  May  1819.  - 
bequeathing  to  her  Husband,  the  Plaintiff,  the  Property 
over  which  a  power  was  reserved  to  her  by  the  before- 
mentioned  Settlement.    The  Will  concluded  wkh  these 
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words, "  Signed  by  me,  this  4th  day  of  February  18112, 
Sarah  Moodie ;"  and  the  Will  was  attested  thus,  "  Wit- 
ness, Betty  Headington,  Jane  Headington*" 

The  Defendants  who  were  entitled  to  the  Property 
ih  case  the  Power  was  not  executed,  insisted  the  Pbwer 
wis  hot  well  executed. 

Evidence  was  adduced  by  the  Plaintiff,  proving,  by 
the  attesting  Witnesses  to  the  Will,  that  the  Testatrix 
signed  and  subscribed  h6r  name  to  the  Pafper  Writing 
produced ;  and  that  from  what  the  Testatrix  said  in  the 
presence  and  hearing  of  die  Witnesses,  they  understood 
it  to  be  her  WiH,  and  that  they  set  and  subscribed 
their  Names  thereto,  in  the  presence  of  the  Testatrix, 
and  in  the  presence  of  each  other. 

The  Question  was,  whether  this  Will,  so  signed  and 
attested,  wis  a  good  Execution  of  the  Power ;  or,  if  it 
was  a  defective  Execution;  whether  the  Court  would 
supfty  the  defect  ih  favour  of  the  Plaintiff. 

Mr.  Hart,  and  Mr.  Roupell,  for  Plaintiff:— 
This  Power  must  be  -considered  as  well  executed* 
The  Power  to  be  *etf  executed  by  Will  must  bs 
«  signed  and  published  in  the  presence  of  two  or  mace 
credible  Witnesses :* — Now,  this  is  a  Will,  and  It  is 
signed,  and  published  in  the  presence  of  two  Witnesses; 
and  the  word  "  Witness"  in  the  Attestation  Clause,  must 
be- taken  as  witnessing  the  Signature  and  Publication. 
Wright  i.  Wakeford(a)  differs  from  this  Case,  for  there 


(a)  17  Vss.  454,  and  4  Taunt.  213. 
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the  Power  was  to  be  executed  "  with  the  consent  of  1 816. 

T.  Wood  the  elder,  and  Thomas  Wood  the  younger, 
testified  by  any  Writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  Witnesses."  The  rC^ 
Power  had  been  executed  with  the  proper  consents,  but  ^  othera. 
the  Attestation  contained  the  words  sealed  and  delivered 
only,  and  without  saying  signed,  from  whence  it  might 
be  concluded  they  had  not  seen  the  Parties  sign.  The 
Judges  differed  even  in  that  Case,  whether  it  was  a 
good  Execution  of  the  Power.  The  Lord  Chief  Justice 
held  it  was ;  but  the  three  other  Judges  were  of  opinion 
it  was  not.  But  here  the  word  Witness  is  general,  and 
must  be  taken  to  mean  a  witnessing  what  it  was  neces- 
sary they  should  witness,  viz.  the  signing  and  publish- 
ing of  the  Will.  If,  "however,  what  they  witnessed  is 
not  sufficiently  clear  on  the  Attestation,  it  is  made 
perfectly  so  by  the  Evidence. 

Supposing  tliis  Power  must  be  considered  as  defec- 
tively executed,  yet  it  is  a  Case  where  Equity  relieves ; 
for  in  the  Case  of  Powers,  and  of  Copyholds,  a  defective 
execution  of  the  one,  or  the  want  of  a  Surrender  in  the 
other,  is  aided  in  Equity.  All  the  Cases  are  alluded  to 
in  Sugdcn  on  Powers  (6);  and  a  Husband,  which  this 
Plaintiff  is,  is  there  stated  as  one  of  the  favoured  Per- 
sons, whom,  in  such  Cases,  a  Court  of  Equity  relieves. 

Mr.  Blackburne,  for  the  Defendants,  the  Trustees. 

Sir  Samuel  Romilly,  and  Mr.  Combe,  for  the  other 
Defendants:— 
To  be  a  good  Execution  of  the  Power,  it  was  neces- 
sary the  Witnesses  should,  in  the  Attestation,  express 

(*)  p.  *75-6. 
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that  the  Will  was  signed  and  published  in  their  pre- 
sence. Here  they  only  say  "  witness/'  without  saying 
what  they  witnessed.  This  Case  does  not  fall  within 
the  late  Act(c),  that  Act  remedying  only  the  want  of  an 
attestation  as  to  the  Signature. 

Supposing  this  Power  to  be  defectively  executed,  it  is 
not  a  Case  where  this  Court  will  relieve.  Mr.  Sugde* 
is  mistaken  in  supposing  the  Court  relieves  in  these 
Cases  in  favour  of  a  Husband.  The  Case  he  cites,  is 
Sergisonv.  Sealey{d);  but  there  the  defect  was  supplied 
because  there  was  the  valuable  consideration  of  Mar* 
riage ;  and  Lord  Hardwicke  expressly  puts  it  upon  that 
There  is  no  Precedent  where,  in  a  Case  like  the  present 
the  Husband  has  been  relieved.  The  54  Geoi  IIL 
does  not  apply  to  a  Case  of  this  description, 

'     .  **         *     i 

Mr.  Hart,  in  reply : — 
Suppose  this  were  the  Case  of  a  Real  Estate  devise^ 
with  three  Witnesses  attesting  the  Will  in  the  way.thjs 
Will  is  attested,  it  would  pass  the  Estate,  and  the  Wit> 
nesses  might  be  examined  as  to  what  they  witnessed, 
So,  in  this  Case,  if  any  thing  is  wanting  in  the  Attes- 
tation the  Evidence  has  supplied  it. 

There  is  as  good  reason  for  supplying  a(  defect  in  the 
Execution  of  a  Power  in  favour  of  a  Husband^,  as  pif 
a  Wife  and  Child.  -  ...    1 


The  Vice-Chancellob  :— 
ad  June.  In  the  Argument  of  this  Case,  two  Questions  have 


(c)  54.  Geo.  III.  c.  168. 
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arisen;  ist.  Whether  the  Power  is  well  executed; 
2(t  Whether,  if  the  Execution  is  defective,  it  can  be 
relieved  against  in  Equity.  If  the  second  Question  is 
answered  in  the  affirmative,  it  is  unnecessary  to  con- 
sider the  first.  I  am  of  Opinion,  that  if  the  Power  is 
not  well  executed,  a  Court  of  Equity  cannot  relieve. 
The  Court  has  already  gone  a  great  way  in  these  Cases, 
and  I  am  not  disposed  to  go  beyond  the  Decisions. 
The  Court  has  supplied  a  defective  Execution  of  a 
Power,  in  favour  of  a  Wife,  a  Child,  a  Purchaser,  and 
Creditors ;  but  jiot  beyond  that.  It  is  too  late  to  con- 
sider whether  the  Court  was  justified  in  going  so  far, 
but,  certainly,  it  goes  no  farther;  it  does  not  extend  to 
any.  other  Persons,  and  if  the  Court  were  to  go  farther, 
it  would  not  know  where  to  stop. 

Sergison  v.  Sealey  (e)  is  not  an  Authority  to  show 
that  the  Court  will,  on  behalf  of  a  Husband,  relieve 
against  a  defective  Execution  of  a  Power ;  though  in 
an  able  and  ingenious  publication  (/)  it  is  cited  as  an 
Authority  for  that  proposition.  In  that  Case,  the  Hus- 
band was  a  Purchaser  by  Marriage ;  and  it  was  because 
he  was  considered  as  a  Purchaser  that  Lord  Hardwicke 
gave  relief.  The  Power  in  this  Case  was  given  by  a 
Marriage  Settlement,  but  the  execution  of  it  was  a 
mere  voluntary  Act,  and  this  Plaintiff  cannot  be  con- 
sidered as  a  Purchaser.  I  remember  no  Case,  nor  do  the 
Counsel  appear  to  be  aware  of  any,  where  a  Husband, 
merely  as  such,  has  set  up  such  an  TJqfiity,  and  if  there 
is  no  such  Case,  I  am  not  at  all  disposed  to  make  a 
Precedent. 

Is  this  then  a  due  Execution  of  the  Power? 
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(/)  Sugden  011  Powers,  344* 
Ed.  2, 
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Undoubtedly,  this  is  to  be  considered  as  the  Will  of 
Sarah  Moodie — it  throughout  purports    to   be    suqh; 
for  she  uses  the  words  "  I  proceed  to  bequeath*  &c, 
"  I  now  by  this  Writing  bequeath"  fee.-- "  These  my 
last  bequests"  8tc.  The  Will  was  signed  by  her.  "  Signed 
by  me  this  4th  day  of  February  1812,  Sarah  Moodie. 
Witness  Betty  Headington,  Jane  fleadington."  Though 
in  the  Attestation  Clause  it  is  only  said  "  Witness," 
find  not,  "  signed  and  published  in  the  presence  of  &c.;'' 
yet,  if  any  further  evidence  of  signature  and  publication 
be  necessary,  may  it  not  be  proved  by  extrinsic  Evi- 
dence ?    The  Publication  of  a  Will  stands  as  it  was  by 
the  old  Law,  and  is  not  affected  by  the  Statute  of  Frauds. 
The  Will  is  expressed  to  be  her  Will  in  the  body  of 
it;  and  as  to  every  other  purpose  than  as  the  Execution 
of  a  Power,  if  there  had  been  three  Witnesses  it  would 
certainly  be  a  good  Will,  and  sufficient  to  pass  Real 
Estate,  and  Publication  might  be  proved,  if  necessary, 
by  the  Witnesses.     It  is  not  necessary  that  the  Attes- 
tation to  a  Will  of  Real  Estate  should  contain  a  written 
Memorandum  of  the  performance  of  all  the  ceremonies 
prescribed  by  the  Statute  (g)  on  the  Execution  of  such  a 
Will.    The  Statute  requires  that  such  Will   shall"  be 
"  attested  and  subscribed  in  the  presence  of  the  Devisor 
by  three  or  more  credible  Witnesses ;"'  but  it  has  been 
held,  that  the  attesting  Witnesses  need  not  express  in 
ths  Memorandum  of  Attestation,  that  they  subscribed 
their  Names  in  the  presence  of  the  Testator,  although 
it  is  a  matter  to  be  left  to  a  Jury,  whether*  they  did 
so  subscribe  in  the  Testator's  presence,  or  not(A).    If, 
therefore,  the  Question  was,  whether  this  was  a  good 


(g)  29  Car.  2.  c.  3.  s.  5.       Comyns,  531,  Croft  fl.Pawlet, 
(h)  Brie*  v.  Smitjb,  1  Wil-     a  Str.  1 109,  Trimjfyfr  V*  to** 
les,    1.     Hands    *.'  James,     son,  +  Burn  I£c.  L.  130. 
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Will,  of  Real  Estate,  supposing  there  IpacT'Wn  three 
Witnesses,  and  not  whether  it  was  a  good  Execution  of 
a  Power,  I  should  have  considered  it  as  a  good  Will. 
But  a  Will,  to  be  a  good  Execution  of  a  Power,  must 
be  exactly  according  to  the  terms  of  the  Power;  and 
the  Question  here  is,  whether,  as  the  Attestation  is 
general,  and  there  is  no  written  Attestation  of  the 
Signature  and  of  the  Publication,  that  is  sufficient. 

In  M1  Queen  v.  Farquhar(i),  it  was  held  that,  where 
the  Witnesses  are  not*  required  to  attest  the  Facts,  a 
written  Attestation  by  them,  containing  only  the 
words  "  sealed  and  delivered,''  does  not  exclude  the 
presumption  that  it  was  also  signed  in  their  presence. 

In  Wright  v.  Wakeford(k),  where  a  jCase  went  to  the 
Common  Pleas  (J),  it  was  held  by  three  Judges,  against 
the  Opinion  of  the  Lord  Chief  Justice,  that  a  Power  to 
Trustees,  with  the  consent  of  the  Cestui*  que  Trust, 
testified  by  writing,  under  their  hands  and  seals,  attested 
by  two  or  more  credible  Witnesses,  to  make  Sale  pf 
Lands,  was  not  well  pursued,  the  Attestation  being  only 
as  to  the  scaling  and  delivery  in  the  presence  of  the  two 
Witnesses,  omitting,  to  mention  the  signing.  That 
Case  was  unlike  the  present,  for  there  the  Attestation 
was  not  general,  as  in  the  present  Case,  but  specific; 
mentioning  the  sealing  and  delivery,  but  not  the  signing: 
and  the  maxim,  expressio  unius  est  exclusio  alterius,  was 
applicable ;  that  Case  has  been  followed  by  Doe  (m), 


(i)  nVes.477. 
(*)  17  Ves.  454.  1  Maul, 
and  Sclw.  576. 
(I)  See  4  Taunt  213. 
(m)  In  that  Case, "  a  Power 


to  two  Persons  was  required 
to  be  exercised  by  any  Deed 
or  WritUg  under  both  their 
Hands  and  Seals,  to  be  by 
them  duly  executed,  in  the 
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and  Peach,  in  K.  B.  Easter  Term,  1814  and  by 
Wright  v.  Barlow,  in  K.  B.  28th  November  1814,  a 
Case  directed  by  the  Master  of  the  Rolls  (n),  where 


presence  of,  and  to  be  attested 
by,  two  or  more  credible  Wit- 
nesses/' The  body  of  the 
Deed  executing  the  Power, 
stated,  that  it  was  "under 
the  Hands  and  Seals  of  both 
the  Donee*,  attested  by,  and 
duly  executed  in  the  presence 
of,  the  two  credible  Witnesses, 
whose  Names  are  thereupon 
indorsed  as  Witnesses  there- 
to. "  The  Attestation  con- 
tained the  words  sealed  and 
delivered  only,  but  the  Wit- 
nesses, by  a  subsequent  At- 
testation, certified  that  the 
Deed  was  signed  as  well  as 
sealed  in  their  presence.  The 
Court  of  King's  Bench  held 
that  the  Power  was  badly  exe- 
cuted. [2  Maul  and  Selwyn, 
576.  And  see  Sugden  on 
Powers,  p.  q$6,  Ed.  a.] 

(»)  In  this  Cast,  the  Power 
was  by  "  Deed  or  Deeds, Writ- 
ing or  Writings,  under  her 
Hand  and  Seal,  attested  by 
two  or  more  credible  Wit- 
nesses, or  by  her  last  Will  and 
Testament  in  Writing,  or  any 
Writing  purporting  to  be  her 
last  Will  and  Testament,  to 
be  by'het  sigiied, 'Sealed,  and 
published,  in  the  presence  of 
three  or  more  credible  Wit- 


to  charge  the  Estate 
with  4,000*.  to  be  paid  as  the 
Donee  "  by  the  same  Deed  or 
Deeds,  Writing  or  Writings, 
or  last  Will  and  Testament, 
or  any  Writing  purporting  to 
be  her  last  Will  and  Testa- 
ment," should  appoint*  And, 
for  more  effectually  securing 
the  Charge,  she  was  authorised 
"to  limit  and  appoint"  the 
Estate  (generally)  to  Trustees 
for  a  Term.  The  Deed  was 
signed  by  the  Donee  of  the 
Power  in  the  presence  of  lift 
Witnesses,  but  the  word  signed 
was  not  contained  in  the  At- 
testation. The  Case  was  di- 
rected by  the  Master  c/  tke 
Rolls.  Lord  Mcnborowgh, 
upon  the  general  point  being 
pressed,  stated  that  the  Court 
would,  if  it  were  •  wtebed,  tam 
the  Case  into  a  Special  Ver- 
dict, so  that  it  might  come 
before  the  twelve  Judges ;  and 
his  Lordship  said,  that  be 
could  not  tell  to  what  decision 
the  Court  might  come  'with 
the  assistance  of  the  other 
Judges.  The' Court  of  Kingft 
Bench,  on  the  2d1  Fib.  1815, 
certified  that  *  they'  were  of 
Opinion  that  the  aforesaid 
Power'  given    to    the    said 
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there  was  a  want  of  Attestation  as  to  the  signature,  and 
in  that  Case  the  Court  of  King's  Bench  said,  if  the 
Parties  chose  to  pot  it  in  a  way  to  have  the  Opinion 
of  all  the  Judges,  they  might,  but  if  not,  they  must a 
decide  according  to  the  last  Case,  Doe  v.  Peach. 

The  54  Geo,  III.  c.  168(0),  does  not  apply  to  this  Case. 
That  Act  is  retrospective  only,  and  reciting  that  doubts 
had  been  entertained,  allows  Parties  to  supply  by  Evi- 
dence, the  fact  of  the  signing,  if  the  Witnesses  have 
omitted   to  state  it  in  the  Attestation  of  Instruments 


525 

1816. 
* v- — ' 

MOODIE 

V. 

Reid< 
and  others. 


Eliz.  Barlow  was  not  duly  and 
effectually  executed  by  the  said 
Indenture  of  the  20th  Jan. 
1781."  The  Certificate  was 
signed  by  Lord  Elknborough, 
C.  J.  Mr.  Justice  Le  Blanc, 
and  Mr.  Justice  Bailey.  The 
Case,  will  probably  be  carried 
further."  [See  Sugdeu  on 
Powers*  p.  336, 7.  Ed.  9.  The 
same  Case  is  reported  3  Maul, 
and  Selw.  p.  519. 

(0)  By  this  Ac  tit  is  provided 
that,  Deeds  already  made  with 
the  intention  to  exercise  any 
Power,  Authority,  or  Trust, 
or  to  signify  the  Content  or 
Direction  of  any  Person  whose 
Consent  or  Direction  may  bo 
necessary,  shall  (if  duly  signed 
and  executed,  and  in  other 
respects  duly  attested)  be  of 
the  same  validity  and  effect 
as  if  an  Attestation  of  Sig- 
nature had  been  subscribed. 

N 


By  the  second  Section  the 
Act  is  extended  to  Deeds 
already  made  in  exercise  of 
Powers,  Authorities,  and 
Trusts,  &c.  but  the  Act  pro-- 
vides,  that  it  shall  not  ex- 
tend to  revive  Deeds  already 
avoided,  or  to  interfere  with 
Claims  released  within  six 
Months  after  the  passing  of 
the  Act.  It  is  important  to 
observe  that,  this  Act  has 
no  prospective  operation;  and, 
therefore,  in  order  to  render 
Deeds  hereafter  made,  valid* 
(especially  after  the  Cases 
that  have  been  decided)  it 
will  be  proper,  in  the  Attes- 
tation, to  say,  signed,  sealed, 
and  delivered,  instead  of  the 
common  practice,  which  gave 
rise  to  the  Act*  of  only  in- 
serting the  words,  sealed  and 
delivered,  in  the  Attesta- 
tion, 
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of  Appointment  and  Revocation  made  in  exercise  o. 
powers  in  Deeds,  Wills,  and  other  Instruments.  The 
Question  raised  in  this  Case  is  new,  and  of  importance, 
and  I  think  it  proper  to  have  the  Opinion  of  a  Court 
of  Law. 

N.  B.  A  Case  was  sent  to  the  Court  of  Common 
Pleas  {a). 


15th  June. 
Exceptions, 
nunc  pro  tunc, 
fnaybejilcdtoan 
Answer  to  a  Bill 
of  Hiscovery. 


BARING  and  others,  v.  PRINSEP  and  others. 

1  H I S  was  a  Bill  for  a  Discovery,  and  an  Answer  was 
put  in.  An  Order  had  been  obtained  that  Exceptions 
should  be  received,  nunc  pro  tunc. 

Mr.  Raithby  now  moved,  that  this  Order  might  be 
discharged  for  irregularity,  with  Costs,  and  cited  Hewart 
v.  Semplc(fi)  to  show,  that  on  a  Bill  for  a  Discovery,  the 
Defendant  has  only  eight  Days  to  file  Exceptions  to  an 
Answer;  and  observed,  the  eight  Days  had  long  elapsed; 
and  that  if  such  Exceptions  were  allowed,  it  would  be 
a  mode  of  evading  the  Payment  of  the  Costs  of  such  an 
Answer,  which  are  payable  when  the  time  for  excepting 
has  expired(c). 

Mr.  Duckworth,  contra,  contended,  there  was  no  such 
Rule;  and  said,  that  on  Inquiry  he  found  theie  was  no 


(a)  See  Doe  o*  Pearcej  a 
Case  on  this  subject,  recently 
published,' 6  Taunt.  40a.  * 


(6)  5  Ves.  86. 
(c)  See  tardfeedesdale'sTr. 
PI.  164. 
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difference  as  to  the  Time  allowed  for  Exceptions  on  a 
Bill  of  Discovery  and  a  Bill  for  Relief*  The  Defendants 
did  not  apply  for  Costs  on  putting  in  their  Answer. 

The  Motion  stood  over  to  inquire  into  the  Practice  ; 
and  afterwards,  The  Vice-Chancellor  said,  he  had  directed 
Inquiries  to  be  made  of  the  Registers,  and  He  found 
there  was  no  Distinction,  as  to  the  Time  for  Excepting, 
between  Bills  for  Discovery  and  Bills  for  Relief. 

Motion  refused. 
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WESTON  v.  JAY. 

AN  Order  was  made  on  the  6th  May  1816,  that  the      aott  June* 
Defendant,    William  Eagle,  should,   within  four  days  ^n  Order  was  .^ 
after  personal   Notice,    put  in    his  Answer  to  Inter-  made' that  **e' 
rogatories,    or  in  default,  a  Serjeant  at  Arms  to   go     .  ..    *  w d  ' 
against  him.    The  Defendant  put  in  an  Answer,  which  -^  ^an  ^^ 
was  reported  insufficient ;  and  it  was  now  moved  on  an  to  Interrogator 
Affidavit  of  Service  of  the  Notice  of  the  Order,  and  the  ties,  or  in  default 
Master's  Certificate  of  the  insufficiency  of  the  Answer,  a  S*Jca*t  <** 
that  the  Order  of  the  6th  May  should  be  made  abso-  Arnutofj>0 
lute,  and  the  Serjeant  at  Arms  directed  to  apprehend        .        -'  rm 
the  Defendant.  Jicient  Answer, 

and  uponMotion, 
Mr.  White,  for  the  Motion  : —  fa  Serjeant  at 

It  is  established  by  several  Cases,  that  when  such  an  Arms  was  direct- 
Order  is  obtained  for  want  of  an  Answer  to  a  Bill,  and  td  to  take  him. 
the  Defendant  pvts  in  an  insufficient. Answer,  such  an 
Order  as  now  prayed,  is  made,  as  appears,  from  Broom- 

NN2 
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1815.  fold  v.  Chichester  (a),  East  India  Company  v.  Dacres{b)f 
y        *        '      Waters  v.  Taylor  (c),  Boehm  v.  De  Tastet(d).    I  cannot 

adduce  any  Case  where  the  same  doctrine  has  beeo 
JAT.  applied  to  Answers  to  Interrogatories,  but  the  Principle 

must  be  the  same. 

The  Vice-Chancellor  : — 
On  Principle,  it  is  certainly  the  same,  and  I  see  no 
objection  to  the  Motion. 

Motion  granted. 


WALKER  and  others,  v.  WILD  and  others. 


aoth  June.  *HE  Receiver  in  this  Cause,  though  duly  summoned 

ThcRecognizancc  had  not  passed  his  Accounts,  but  absconded  with  a 

of  a  Surety  for  a  considerable    Sum   in  his  hands.      Upon   application 

Receiver  being  to   the  Master  of  the  Rolls,  his  Recognizances  were 

estreated,  and  an  estreated,    and    an   Action   was  brought    neainst  the 

Action  brought  Suleties, 
against  suchSurc- 

ty,  an  application       ^         r  .,      a        .  ,.    ,  „ 

vasmadeby  him  .    0ne  °f  the  SuretlCS  now  aPP1,ed  for  «*.  Older,  that 

for  a  reference  Jt  sh°uld  be  referred  to  the  Master  to  see  what  was 

to  see  tvhatr  was  due  ^m  the  Receiver,  and  that  he  might  be  ordered  to 

due,  and  an  Or-  pay  into  the  Bank  of  England,  to  the  Credit  of  the  Cause 

derfor  Tayment  such  Sum  as  should  be  reported  due,  by  Instalments  at 

yjSS  *F?  *'  "/  nine,M°nths>  f er  **  **«Tng  'the 

junction  to  stay  C°StS  °f>  ™d  attendant  on>  this  Application,  and  all 

Proceedings  at  subsequent  Proceedings   to   be   taken  in  consequence 

Law.  An  Order,  by  Consent,  was  made  accordingly,  on  paying  the  Costs  of 

the  Application  and  of  Proceedings  consequent  on  the  Order. 

{a)  i-Dfekssfc  (C)  i6V<fc:4iy.      ' 

w        (*)  *  Cox.  p.  343.  yy  1  yw,^ 4.8ml  ia* 
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thereof,  go  as  such  Sum  did  not  exceed  the  amount  of 
hw  Recognizance;  and  that  all  Proceedings  in  the 
Action  at  Law  might  be  restrained. 

Mr.  Cross,  for  the  Motion. 

Mr.  Heald  consented  to  the  Motion,  except  so  far  as 
it  prayed  that  the  Costs  of  the  Motion  and  of  subsequent 
Proceedings,  should  be  deducted. 
• 

The  Vice-Chancellor: — 
The  Surety  must  pay  the  Costs  of  this  Motion,  and 
of  the  subsequent  Proceedings  in  consequence  of  it; 
in  other  respects,  the  Motion  is  regular. 

Motion  granted. 
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ANGELL  v.  HADDON. 

JVlR  Barber  moved  on  behalf  of  a  Creditor,  to  be 
allowed  to  prove  his  Debt  under  the  Decree  in  this 
Cause,  which  was  upon  a  Creditor's  Bill.  The 
Creditor  swore  he  was  not  aware  of  the  Decree. 

Mr.  Wyatt  opposed  the  Motion,  on  the  ground  that 
it  was  too  late,  the  Money  having  been  apportioned 
amongst  the  Creditors  (the  Assets  being  deficient)  and 
the  Money  transferred  to  the  Accountant-General  to 
pay  them,  and  the  Costs  in  the  Suit.  If  such  a  Mo- 
tion is  allowed,  it  must  be  on  paying  the  Costs  of 
the  Application/  and  the  Expense  q{  reapportioning 
-the  funds  amongst  the  Creditors* 
n  n  3 


20th  June. 
Crsditor  allowed, 
on  Motion,  to 
prove  his  Debt 
under  a  Decree 
upon  a  Creditofs 
Bill,  though 
Money  appor-  '' 
tioned  amongst 
the  Creditors,  and 
transferred  to  the 
Jccountant  Ge- 
neral; on  paying 
the  Costs  of  the 
Motion,  and  of 
re-apportioning 
the  funds. 


1 

J 


530 


1816. 


AtlGVLh 

Hadpqn. 


CASES  IN   CHANCERY. 

The  Vice-Chancellor: — 
The  Creditor  must  pay  the  Costs  of  this  Application, 
and  the  Expense  incident  to  the  same  in  recasting  the 
Apportionment  of  the  Property  amongst  the  Creditors. 


12th,  27th  June. 
The  Costs  of  ut- 
oufficient Answers 
are  provided  for 
by  agcneralRulc. 
When  Defcn- 
dant  is  in  Cus- 
tody for  a  Con- 
tempt  for  not 
putting  in  an  An- 
swcr,  and  he  puts 
in  an  Answer, 
which  the  Plain- 
dff  accepts,  he 
cannot  recover 
his  Costs  under 
the  Process  of 
Contempt,  ana\ 
it  seems,  he  Iosco 
them. 


CONST  and  others,  v.  EBERS. 

A  MOTION  was  made,  that  it  might  be  referred 
to  one  of  the  Masters,  to  tax  the  Plaintiffs  their  Costs 
of,  and  relating  to,  the  contempt  of  the  Defendant  in 
not  putting  in  an  Answer  to  the  Plaintiffs  Bill;  and 
also  their  Costs  of,  and  relating  to,  the  four  several 
insufficient  Answers  afterwards  put  in  by  the  Defendant 
to  the  Plaintiffs  Bill;  and  that  such  Costs,  when  taxed, 
might  be  paid  by  the  Defendant,  to  the  Plaintiffs  or 
their  Solicitor. 

The  Bill  was  filed  the  3d  February  1814.  The  first 
Answer  was  put  in  7th  June  1814,  after  Process  of 
Contempt  for  not  answering  bad  issued.  The  Answer 
tvas  excepted  to,  and  the  Exceptions  allowed.  The 
Defendant  did  not  immediately  put  in  another  Answer, 
being  advised  by  his  Clerk  in  Court,  that,  before  a 
further  Answer  could  be  enforced  by  Process  of  Con- 
tempt, he  mast  be  served  with  a  Subpoena  to  put 
in  a  further  Answer ;  but  that  was  a  mistake  at  to  the 
Practice,  and  he  was  taken  into  the  Custody  of  the 
Serjeant  at  Arms  for  want  of  an  Answer.  Ta emanci- 
pate himself  from  Prison,  ke  immediately,  23d  Novem- 
ber 1814,  put  in  a  short  Answer,  which  was  referred 
upon  the  original  Exceptions  to  the  first  Answer ;  and 


Const 
and  others, 
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the  second  Answer  was  9th  December  1814,  reported  1816. 

insufficient,  and  on  that  day,  he  put  in  a  third  Answer. 

That  Answer  was  referred  and  reported  insufficient; 

and  oa  the  1st  February  1815,  he  put  in  a  fourth  v 

Answer,  which  was   referred    for    Insufficiency;   but         Ebeks. 

before  the  Master  made  his  Report,  a  fifth  Answer  was 

put  in  on  the  i9th  February  1815,  aad  the  Matter 

finding  the  Plaintiffs  had  taken  an  Office  Copy  of  such 

Answer,  he  declined  proceeding  on  the  Exceptions  to 

the  fourth  Answer. 

Mr.  Hart,  for  the  Motion. 

Mr.  J".  Martin,  contra,  contended,  that,  by  accept- 
ing  the  fifth  Answer,  the  Plaintiffs  had  waved   their 
right  to  an  immediate  payment  of  the  Costs  occasioned         , ,        .. 
by  not  putting  in  a  sufficient  Answer,  and  that  accord-  «    , 

ing  to  a  Case  in  Ve$ey(a),  those  Costs  must  be  con- 
sidered as  Costs  in  the  Cause,  to  be  decided  upon  when 
the  Cause  is  heard- 

Mr.  Hart,  in  reply : — 
The  Case  only  shows,  that  by  accepting  the  Answer, 
the  Plaintiff  waved  his  remedy  for  these  Coats,  by  the 
Process  of  Contempt,  but  does  not  preclude  an  Appli- 
cation like  the  present.  These  Coats  must  be  paid, 
though,  on  the  hearing,  the  Plaintiff's  Bill  is  dismissed, 
and  are  not  on  the  same  footing  as  other  Costs  in  the 
Cause,  which  will  be  given  according  to  the  Merits  of 
the  Case. 

The  Vies  Ch ah cbllob  >- 
I  cannot  accede  to  this  Motion* 

(o)  Anon.  15  Ves.  174.      ''  '    * ' ' 

N    N  4  -:•.■•••■..' 
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The  Cpsts  of  the  insufficient  Answers  are  provided 
for  by  a  clear  Rule.  For  thejirst  insufficient  Answer 
in  a  Town  Cause,  the  Defendant  pays  40s.  Costs ;  for 
a  second,  60s. ;  for  a  third,  4 1. ;  for  a  fourth  f  5  /. ;  and  to 
obtain  these  Costs  the  Plaintiff  sues  out  a  Subpasm, 
and  if  not  paid,  an  Attachment  issues (6).  •  For  the 
Costs,  therefore,  of  the  insufficient  Answers,  it  was  not 
necessary  to  appljr  to  the  Court. 


With  respect  to  the  Costs  occasioned  by  the  Process 
of  Contempt,  the  Plaintiff  by  accepting  the  fifth  Answer 
waved  his  right  to  obtain  his  Costs  by  means  of  the 
Process  of  Contempt ;  and,  I  think,  I  cannot  now  on 
Motion  order  them  to  be  paid.  Whether  the  Plaintiff 
will  be  able  to  obtain  them  on  the  Hearing,  as  Costs  in 
the  Cause,  appears  to  me  very  doubtful.  I  rather  think 
he  has  lost  them. 

Motion  refused. 


HARFORD  and  others,  v.  PURRIER. 

37th  June.  ON  the  3d  May  1814,  this  Bill  was  filed  for  a 
A  Vendee,  before  specific  Performance  of  an  Agreement,  17th  June  1813, 
a  Conveyance,  t0  purchase  certain  Lands  in  Fee.  By  the  Agreemeot, 
having  agreed 

with  a  Tenant,  that  if  he  had  a  Conveyance  by  a  given  time,  the  Tenant 
should  quit  at  that  period,  and  the  Tenant  misconstruing  the  Agreement, 
quitted  before  a  Conveyance  was  made,  so  that  the  Land  was  untenanted  and 
deteriorated,  the  Loss  held  to  fall  upon  the  Vendee,  it  being  occasioned  by  Ids 
Agreement  with  the  Tenant. 

Vendor  not  making  a  Title  when  Bill  filed,  pays  the  Costs  up  to  the  Report 
qf  a  good  Title.  . 

(b)  Harrison  Edit   Newl.     Orders,  &.  p.  1 8-2-3. 
p,   900;    and  see  Beames** 
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500/.  was  to  be  paid  immediately,  and  wad  paid;  and 
the  remainder  of  the  Purchase  Money  was  to  be  paid 
with  Interest,  by  Instalments;  and  it  was  agreed  that 
the  Defendant,  Purrier,  should  be  entitled  to  the  Rents 
and  Profits  of  the  Estate  from  the  24th  dayof  Jone 
1813,  and  that  the  Plaintiffs  should  within  six  Months 
from  the  date  of  the  Petition,  deliver  a  fait  Abstract  of 
their  Title  to  the  Estate. 

An  Abstract  of  the  Title  was,  within  the  prescribed 
time,  delivered  to  the  Defendant's  Attorney,  and  on  tbe 
12th  November  1813,  it  was  returned,  with  otye^tiops, 
requiring  further  Abstracts  and  Information;  and  fnrthejr 
Abstracts  were  afterwards  delivered. 

On  the  28th  May  1814,  a  Motion  wa3  made  by 
the  Plaintiffs,  before  the  Defendant  had  answered,  to 
refer  it  to  the  Master,  to  see  if  a  good  Title  could  be 
made,  and  the  Defendant  consenting  to  the  Reference, 
an  Order  was  accordingly  made,  and  the  consideration 
of  Costs  reserved  till  after  the  Report  (a). 

The  Master,  by  his  Report,  5th  May  1815,  certified, 
that  the  Plaintiffs  could  not  make  a  good  Title. 

Exceptions  were  taken  to  the  Report;  and  on  the 
nth  July  1815,  an  Order  was  made  that  it  should  be 
referred  back  to  the  Master,  to  see  whether  the  Plain- 


(a)  An  Order  had  been  ob- 
tained by  the  Plaintiff,  to  refer 
the  Question  of  Title,  though 
the  Defendant  did  not  appear 
and  consent  to  the  Motion ;  but 
the  Registrar  objecting  to  draw 
up  the  Order  without  such 
consent,  the  consent  was  after- 


wards obtained.  Vid.  contra 
BalmannoV  Luinley,  1  Ves. 
and  Bea.  aa+;  but  that  Case 
has  often  been  considered  by 
the  Bar  as  unsatisfactory,  and 
the  Report  is  corrected,  by 
LotdEldcm,m  Borneo.  John- 
stone* 1  Merivafc  p.  37a* 
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1816.  tifls  could  make  a  good  Tide  to  the  whofe,  or  tofatt 

„  ~\    parti  of  the  Premises ;  and  in  case  the  Hosier  should 

^J^         find  tba  Plaintiffs  could  not  nuke  a  good  Title  to  the 

9.  whole,  he  was  to  state  the  grounds  oa  which  be  formed 

Fuwubb.      his  Opinion ;  and  whether  the  part  to  which  the  Plain* 

tifis  could  not  make  a  good  Title  was  essential  to  the 

enjoyment  of  the  Premises  to  which  a  good  Title  could 

he  made. 

The  Master,  by  his  Report,  2oth  February  1816, 
stated,  that  the  Plaintiffs  having  laid  before  him  certain 
additional  Abstracts  and  Evidence  in  support  of  the 
same,  he  was  of  Opinion  a  good  Title  could  be  made  to 
the  whole  of  the  Premises.  That  Report  was  confirmed. 
On  the  i8th  September  1813,  the  Defendant  entered 
into  an  Agreement  with  P**w>  the  Tenant  of  the  pur- 
chased Estate,  that  he  should  quit,  at  a  certain  time, 
if  a  Conveyance  was  made.  No  Conveyance  was 
made  by  that  time;  but  Prew,  misconstruing  the 
Agreement,  quitted  the  Premises. 

The  Plaintiffs  now,  by  their  Petition,  stating  the 
foregoing  facts,  and  that  the  Purchase  Money  and  the 
Interest,  after  deducting  the  500/.  deposit,  remained 
unpaid,  prayed,  that  the  Defendant  might  be  ordcied 
forthwith  to  complete  his  Purchase,  and  pay  the  Re- 
mainder of  the  Purchase  Money,  with  Interact  at 
5 per  Cent*,  from  the  date  of  the  Agreement;  and,  that 
to  ascertain  suah  Interest,  it  might  be  referred  to  the 
Matter,  and  that  the  Muter  might  proceed  to  settle 
the  Conveyances  from  die  Plaintiffs,  and  all  necessary 
Parties,  in  case  the  Parties  should  differ  about  the  same. 

Affidavits  were  filed  on  both  sides,  and  Mr.  Cameron, 
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the  Defendant* 0  Solicitor,  swore,  that  when  he,  on  the 
part  of  the  Defendant,  consented  to  a  Reference  aa  to 
the  Title!  he  did  not  suppose  that  by  such  consent  he 
waved  any  right  be  then  had,  or  might  have  ;  and  that 
he  was  not  then  aware  that  there  was  any  other  reason 
for  not  completing  the  Contract  besides  the  objection 
to  the  Title  ;  and  that  at  the  time  when  the  Agreement 
to  purchase  was  made,  the  Farms  and  Premises  therein 
mentioned  were  in  the  occupation  of  a  Tenant  under  a 
Lease,  which  was  not  expired,  at  an  Annual  Rent  of 
400/.,  and  under  a  Covenant  for  the  due  and  proper 
Cultivation  of  the  Premises ;  bnt  that,  since  the  Execu- 
tion of  the  Agreement,  the  Tenant  had  quitted  the 
Farm  and  Premises,  and  the  same  had  been  ever  since 
untenanted,  and  in  consequence,  the  value  of  the  Pre- 
ibises  had  been  materially  deteriorated. 
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In  the  Affidavit  of  John  Kudwell,  a  Surveyor,  it  was 
Mated,  that  the  purchased  Estate,  by  being  untenanted, 
had  become  very  considerably  depreciated  and  reduced 
in  value. 

On  the  part  of  the  Plaintiffs,  an  Affidavit  was  pro- 
idaeedy  of  John  Fowler,  who  swore  that  he  had  been 
employed  since  June  1814,  in  looking  after  the  Estate, 
the  same  being  untenanted,  in  consequence  of  which, 
•the  House  and  Buildings  had  been  much  injured  by 
the  weather ;  but  that  the  Hedges,  Gates,  Mounds  and 
Fences,  belonging  io  the  Estate,  were  then  in  better 
condition  than  when  the  same  was  in  the  occupation 
of  Pre*>  the  late  Tenant. 


Sir  Samuel  Romitty,  and   Mr.  Beames,   for   the 
Plaintiffs;--* 
This  Petition  is  regnlar.    Aa  Older  of  Reference  as 
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ta  die  Title  is  considered  as  equivalent  to  a  Decree  (6); 
and  ob  a  Report  of  a  good  Tide,  the  Cause  may  be 
brought  on  by  Petition  for  further  directions  (i).  The 
usual  Decree  for  a  specific  Performance  must  be  made. 

Mr.  Leach,  and  Mr.  ShadwtU,  for  the  Defendant:— 
This  -proceeding  by  Petition  is  certainly  the  proper 
course*  and  there  must  be  the  usual  Decree  for  a  specific 
Performance;  but  two  Questions  are  to  be  considered : 
ist.  -As  to  the  Costs ;  and  2dly.  As  to  Compensation, 
the  Estate  haying  been  deteriorated  subsequently  to  the 
Agreement  for  the  Purchase. 

Though  in  general,  on  a  Bill  of  this  sort,  if  the  PJaii*- 
tiff  suceeeds,  he  is  entitled  to  his  Costs ;  yet  if  the 
Plaintiff  did  not,  when  the  Bill  was  filed,  give  an 
Abstract,  showing  a  good  Title,  though  he  afterwards  " 
makes  a. good  Title,  he  is  not  entitled  to  Costs,  except 
from  the  time  when  the  Title  was  completed.  That 
was  lately  decided  by  the  Lord  Chancellor  in  a  Case 
not  reported.  In  this  Case,  therefore,  the  Plaintiff 
must  pay  the  Costs  of  the  Suit  up  to  the  period  of  the 
second  Report,  when  the  Master  reported  a  good  Tide 
could  be  made.  Then,  2dly.  As  to  the  Compensation 
claimed.  The  Purchaser  calculating  upon  having  a 
good  Title,  on  .the  24th  December,  enters  into  a  con- 
cUtional  Agreement  with  the  Tenant,  that,  if  he  has.  a 
Conveyance  by  that  time,  the  Tenant  is  tQ  quit  the 
Premises.  This  Agreement  he  made,  a*  he  might,  without 
any  Communication  with  the  Vendors.  The  Tenant, 
without  any  warrant  for  so  doing,  quits,  the  Fara>  As 
no  Conveyance  was  made  by    the  Vendors  by  the 

(ft)  Sse  Balmtriso  *.  Lum-     Briseo  t>.  Brett,  2  Ves.  and 
leyj  1  Ves.    and    Jtau  224.    Bea.378.     •• 
Patoa  v.  Rogers,   lb.    551.     ,  (r)See  Pynam  v.  Walters. 
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24th  December,  the  Tenant  ought  not  to  have  quitted. 
It  was  the  Vendors  duty  to  see  that  the  Tenant  did 
not  quit  the  Farm  and  neglect  the  Lands.  The  Defen- 
dant had  nothing  to  do  with  the  Estate,  until  it  w*» 
conveyed  to  him;  and  the  loss  occasioned  by  the 
misconduct  of  Prew,  the  Tenant,  ought  to  fall  upon 
the  Vendors.  Seven  Crops  had  been  taken  by  them. 
As  the  Vendors  are  entitled  to  5/.  per  Cent,  on  the 
Purchase  Money,  so  they  must  Account  for  the 
Rents  and  Profits  of  the  Farm  from  the  time  when 
Possession  was  to  be  delivered,  and  as  if  400/.  a  year* 
the  Rent  the  Tenant  paid,  had  been  paid  by  such 
Tenant  to  the  Vendors ;  and  it  should  be  referred  to  the 
Master  to  inquire  what  deterioration  there  has  been  of 
the  Estate  in  consequence  of  the  conduct  of  the  Tenant, 
and  a  deduction  in  respect  of  the  same  made  out  of 
the  Purchase  Money. 

Sir  Samuel  Romilly,  in  Reply  :— 
Nothing  was  stated  in  the  Contract  as  to  the  tim§ 
when  the  Saje  was  to  be  completed,  but  only  by  what 
time  the  Abstract  was  be  delivered.  Interest  was  stipu- 
lated to  be  paid  on  the  Purchase  Money  at  5  per  Cent., 
which  was  exactly  equal  to  what  the  Tenant  paid  as 
Rent  for  the  Premises. 

The  Agreement  made  by  the  Tenant  with  the  Pur- 
chaser was  very  absurd  ;  but  the  Vendee  is  responsible 
for  any  ill  consequences  arising  from  the  Tenant's 
misconception  of  the  Agreement,  and  quitting  of  thev 
Premises.  The  Purchaser  entering  into  such  an  Agree- 
ment with  a  Tenant,  after  receiving  the  Abstract, 
amounted  to  an  Acceptance  of  the  Tkle ;  but  it  is  not 
now  necessary  to  insist  on  that,  as  the  Master  has 
reported  there  is  a  good  Title.  In  Paine  V.  Metier  (d), 
(d)  $  Ves.  *19.  < 
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it  was  held,  that  in  cafe  of  a  loss  by  Fire  after  an 
Agreement  to  Purchase,  it  falls  upon  the  Vendee. 
Here,  if  the  Vendee  had  not  made  this  Agreement  with 
the  Tenant,  no  loss  would  have  happened ;  and  therefore 
he  must  be  responsible  for  it. 

The  Vice-Chancellor — [After  stating  the  facts 
of  the  Case] : — 
This  Cause  comes  before  the  Court  on  a  Petition,  in 
the  nature  of  further  Directions. 

The  first  point  to  be  considered  is  as  to  the  farther 
Directions  and  Costs.  The  Title  being  reported  good, 
the  Purchaser  must  pay  his  Purchase  Money,  and  In- 
terest at  5  per  Cent.,  according  to  the  Agreement,  and 
have  a  Conveyance;  but  no  good  Title  having  been 
made  when  the  Bill  was  filed,  nor  at  the  period  of  the 
first  Report,  the  Plaintiff,  though  he  has  a  Decree  for 
a  specific  Performance,  must,  as  in  the  Case  alluded  to 
by  Mr.  Leach,  pay  all  the  Costs  up  to  the  second  Re- 
port, which  was  grounded  on  the  production  of  an 
additional  Abstract. 

With  respect  to  the  Compensation  contended  for, 
I  shall  first  consider  the  point  generally,  and  then 
advert  to  the  particular  circumstances  of  this  Case. 

It  is  the  established  Doctrine  of  Equity,  that  if  a 
Contract  to  purchase  is  to  be  completed  at  a  given 
period,  and  the  Title  is  finally  made  out,  the  Parties 
continuing  in  Treaty,  and  the  Purchaser  not  by  any 
Acts  released  from  his  Bargain,  the  Estate  is  considered 
as  belonging  to  the  Purchaser  from  the  Date  of  the 
Contract,  and  the  Money  from  that  Time  as  belonging 
to  the  Vendor.  Ever  since  the  17th  June,  1813,  there* 
fore,  a  good  Title  having  been  made,  the  Estate  must 
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be  considered  as  the  Estate  of  the  Defendant,  and  he  has 
a  Right  to  an  Account  of  the  Rents  and  Profits  from 
that  time ;  and  the  Vendor  is  entitled  to  the  Purchase 
Money,  with  5  /.  per  Cent-  Interest,  according  to  the  Con- 
tract, from  the  same  period ;  and  the  consequence  is,  that 
if  after  the  Contract  the  Estate  be  improved  in  the  inter- 
val, or  if  the  value  be  lessened  by  the  failure  of  Tenants, 
or  otherwise,  and  no  fault  on  either  side,  the  Vendee  has 
the  Benefit,  or  sustains  the  Loss.  If  there  is  a  loss  by 
Fire  after  the  Contract,  and  before  the  completion  of  it, 
if  neither  party  is  in  fault,  the  loss  falls  upon  the  Vendee, 
as  was  held  in  Paine  v.  Metier  (e),  and  admitted  in  the 
later  Case  of  Spurrier  v.  Handcocke(f),  though  there, 
the  Bidding  not  being  confirmed  by  a  Report,  the  Lord 
Chancellor,  on  the  Authority  of  the  Attorney-General 
y.  Day  (g),  held,  the  Vendor  was  responsible  for  the 
loss.  The  gain  or  loss  on  an  Estate  falls  upon  the 
Person  to  whom  the  Court  holds  the  Estate  to  belong. 
If  a  Reversionary  Interest  is  agreed  to  be  purchased, 
and  Lives  drop  before  the  Conveyance,  the  Vendee 
has  the  Benefit  (A).  The  same  Rule  prevailed  in  the 
Civil  Law :  Cum  autem  emptio  et  venditio  contracta  sit, 
(quod  effici  diximus  simul  atque  de  pretio  convenerit,  cum 
tine  scriptxra  res  agitur,)  periculum  rei  vendita  statim  ad 
emptorem  pertinet,  tametsi  adkuc  ea  res  emptori  tradita 
non  sit.  Itaque,  si  homo  mortuus  sit,  vel  aliqua  corporis 
lasus  fuerit,  aut  ades  tota,  vel  aliqua  ex  parte,  incendio 
consumptafuerint,  aut  fundus  vifluminis  totus  vel  aliqua 
ex  parte,incendio  consumptafuerint,  aut  fundus  vijluminis 
totus  vel  aliqua  ex  parte  ablatus  sit,  sive  etiam  inundatione 
aqua,  aut  arhoribus  turbine  dejcctisjongp  minor  autdeterior 

(«)  6  Ves.  349.  (A)  White  v.  Nutt,  1  Wms. 

(/)  1 1  Ves.  559.  62 ;  and  see   Ex  parte  Man- 

(g)  1  Vea.  Stn.  221.  ning,  2  P.  Wms.  410. 
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1816.  esse  caperit,  emptoris  damnum  est,  cm  necesse  est,  licet  reus 

notifuerit  tiactu$,pretium  solvere^).  But  though,  general- 
ly, a  Loss  falls  on  the  Vendee,  there  may  be  circumstances 
arising  out  of  the  conduct  of  the  Vendor,  in  delaying* 
Purrjer.       toe  completion  of  the  Title,  which  may  exonerate  the 
Vendee  from  the  Loss.     But  is  any  such  special  cape 
here  made  out  i    Here,  the  Loss  was  occasioned  by  the 
Agreement,  which  the  Tenant  so  improvidently  made 
with  the  Vendee,  and  which  the  former  certainly  mis- 
construed ;  for,  according  to  the  strict  construction  of 
his  foolish  Agreement,  he  was  not  entitled  to  quit  the 
Premises  at  the  time  be  did.     But  for  that  Agreement, 
the  Tenant  would  not   have  quitted;    and    therefore 
the  Vendee  by   entering  into  the  same,   without  the 
knowledge  of  the  Vendors,  was  the  innocent  cause  of 
the  Loss  occasioned  by  it.     Soon  after  the  Tenant 
quitted  the  Farm,  the  Vendor,  to  prevent  injury  to  thfi 
Estate,  proposed  that  an  intermediate  possession  should 
be  given  to  some  person,   without  prejudice  to  the 
matters  in  dispute,  but  that  proposal  was  rejected; 
and  afterwards  the  Vendors  put  a  Person  in  Possession; 
and  an  Order  of  the  Court  was  obtained  to  sell  the  Crops,. 
without  prejudice  to  the  rights  of  the  Parties. 

This,  therefore,  is  not  that  clear  Case  which  ctflt 
upon  me  to  say,  contrary  to  the  general  Rule,  the 
Vendor  must  sustain  the  Loss  which  has  happened.  It 
must  fall  upon  the  Vendee* 

(i)  Inst.  III.  xxiv.  3 ;  and  stc  Domat.  lib.  I.  s.  7. 

END    OF    PAST    HI. 
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DOWLING  v.  MILL. 

*ftth  JiioA 

SlR  RICHARD  MILL,  Bart,  by  his  Will,  26th  A    **^' 
October  1765,  devised   certain  Estates,  including   the  jereement 
Premises  in  question,  unto  his  first  and  every  other  Son  indorsed  on  a 
in  Tail  Mate,  with   Remainder  to  his  Brother,  John  Lease  by  one  not 
Hoby  Mill,  for  Life,  with  Remainder  to  his  first  and  <*  Party  to  it, 
other  Sons  in  Tail  Male ;  with  Remainder  to  his  Brother  **™*S  *  **■ 
Henry  Mill,  for  Life ;  Remainder  to  his  first  and  other  t^^^UMh 
Sons   in  Tail  Male;  with   Remainder  to  his  Brother    Qn^rtWheihef 
Charles  Mill,  for  Life,  Remainder  to  his  first  and  other  on  a  Cove- 
Sons  in  Tail  Male;  with  Remainder  to  his  right  Heirs,     nant,  in  a  Lease 

for  99  Yean, 

the  Testator  died  20th  March  1770,  without  Issue,  to*™******** 
leaving  his  Brothers  John  Hoby  Mill,  Henry  Mill,  and  ^  ^^J^ 
Chartes  Mill,  surviving.  oTcUkeroftkt 

Lives,  4rc.  on 

By  an  Indenture,  12  th   May   1777,   made  by  Sir  Request  and 

John  Hoby  Mill,  Henry  Mill,  and  Charles  Milt,  the  Payment  o/aoL 

Premises  in  question  were  demised  to  John  Dowling,  $c.  to  grant  a 

the  Father  of  the  Plaintiff,  his  Executors,  Adminis-  ntWfh^T        * 

trators,  and  Assigns,  for  ninety-nine  years,  detefrnin-       Years  dc- 

able  on  three  Lives  therein  mentioned ;  and  the  said  terminable  with 

«r  John  Hoby  Mill,  Htnry  Mitt,  and  Charks  Mill,  the  Life  of  a 

thereby  covenanted  that  they,  their  Heirs  or  Assigns,  new  Person  to  be 

"  shall  and  will,  from  time  to  time,  and  at  all  times  named,  under  the 

hereafter,  at  the  Costs  of  the  said  John  Dowling,  his  "me  ]^far/jr 
•  A  ,    .   .  .     .  •    ,      ,      1    RentSjCovenants, 

Executors,  Administrators,  or  Assigns,  upon  the  death  -    g^  £jUsee  ^ 

of  either  of  the  Lives  by  which  the  said  Premises  hereby  entitled  to  a  Cove. 

demised  now  are  or  shall  be  held,  on  request  to  be  made  nant  for  Renewal 

to  him  or  them,  and  of  payment  of  20/.  within  the  in  such  new 

space  of  three  Months  next  after  the  death  of  any  one  Ijeas€t 

O  o 
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iai6.         such  Life  as  aforesaid,  grant  a  new  Lease  of  the  same 
Premises  for  one  other  Term  for  ninety-nine  years,  to 
owuhg       ^  determinable  with  the  Life  of  such  additional  Person, 
Mill.         *°  **  named>  under  the   same  yearly  Rent,    Cove- 
nant^ Conditions,  and  Agreement*,  as  we  hereinbefore  ' 
mentioned." 

Sir  Join  Uoby  Af»//,and  Henry  Mill,  died  without 
Issue,  and  Charles  Mill,  then  Sir  Chariot  Mill,  fagcwie 
entitled  to  the  Premises  in  question,  for  Life,  with. 
Remainder  to  his.  first  and  other  Sons  in  Tail  Mai?. 
He  had  Issue  a  Son,  the  Defendant,  who  attained 
twenty-one,  in  1786,  and  in  1790  they  suffered  a 
Recovery  of  the  Premises,  and,  the  uses  of  the  same 
were  declared  to  be,  to  Sir  Charles  Mill,  for  Life ;  with 
Remainder  to  such  Persons,  and  for  such  Estates,  as 
the  Defendant,  in  ess*  he  should  survive  his  Father, 
should  appoint,  with  Remainder  to  the  said  Sir  Chart* 
Mitt,  the  Father,  in  Tail  general ;  with  Remainder  to 
the  Surtivor  of  them  the  said  Sir  Charles  Mitt,  the 
Father,  and  the  Defendant,  and  the  Heirs  and  Assigns 
of  such  Survivor. 

Four  years  after  the  Recovery  in  1790,  Sir  Charles 
Mill,  the  Father  (in  consideration  of  2oi.  paid  to  him, 
by  Jolin  Dowling,  the  Father),  demised  to  him,  his 
Executors,  Administrators,  and  Assign,  the  Premises 
in  question,  to  hold  the  same  from  the  Expiration  of 
the  before-mentioned  Lease,  two  of  the  Lives  beiag 
still  living,  for  the  Term  of  ninety-nine  years,  if 
,  \Thomas  Dowling ,  a  Son  of  the  said  John  Dowling,  aged- 
17  years,  should  sp  long  live,  at  the  Rent  of  19*.; 
and  in  this  Lease  wat  contained  a  Covenant  for  a 
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ftetrexfraf  of  the  Lease,  in  the  same  terms  as  were  used  i$I6* 

in  th£  preceding  Lease  of  the  12th  May  1777. 

A  M&noran<hirh,  of  the  slime  date  as  thfe  LfeasV,  \frda 
indorsed  upon  tJtfc  Lease,  hi  the  following  words:  *  I 
Charles  Milt,  of  &fc.  Sofa  and  Heir  Apparent  of  the 
within  named  Sir  Charles  Mill,  do  hereby  give  my  frefe 
Consent  to  thfc  Gradt  of  the  tf  itfcM  writteh  Ittdenttfe  df 
Ledse,  arid  the  Premised  therein  mentioned,  for  the 
Term  trrtreM  likewise  mentiatied.  Witness  my  tamd, 
*e  day  of  &e  d«te  Wktrta  tifent1dn&)." 

Sir  Charles  Mill,  the  Father,  died  9/th  Jtrly  tfpt, 
leaving  the  Defendant,  his  eldest  Son  and  Heir  at  itftfcr, 
who  soon  after  his  Father's  death  exectrted  an  Appoint- 
ment of  the  Estates  in  Question,  to  himself  in  Fee. 

Jotoi  DWbling,  th^  Farther,  died  28th  February  tti$, 
having  previously  rnade  his  Will,  zoth  December  18(14, 
yh^rdby  he  appoitfterf  the  Plaintiff  his  sbte  Executor^ 
who  proved  the  Will,  arid  trW  Phuii'fifF  applied  to 
the  Bfefenti&ni  to  have  a  ifeW  Leake,  containing  a 
Covenant  of  ReriewaJ  as  in  the  tWo  former  Leases,  and 
tendered  the  20/.;  but  the  Defendant  refused  to  grant 
arrieW  Lease,  atrdf  threatened  to  briiig  an  Ejectment,  io 
r^tetyveV  Possesion  of  the  Premises  ih  Question. 

v    The  Bill,  stating  the  foregoing  fafcts,  pteyedP,  that  the 

DeferM&nt  might  be   decreed*  specifically  to!  perforni 

ttNf  Covenant  of*  Renewal  contained   in  the  Lease  6$ 

(He  loth  November  1790;  tod  to  execute  to:  the  Plaii- 

tfff  a  ne#  L&ts6  of   the  said1  Estate    ahd   Premises 

ccfchpttised  iri  sneh  Lease,  for  the  Term  of'  niriety-ritne 

y«r*;<d*1krrA?nAbte  updn  tjie  old  LiVes  theW  irf  being, 

rfAmWiff  the  saMF-  Beases;  of  the  rstfc  Jrfay  1777,  ani 
o  0  3 
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1*16-         .of  the  soth  November  1700.  and  of  the  oew  Life  to 

be  named  by  the  Plaintiff,  under  the  same  yearly  Roots, 

Vm  Covenants,  Conditions,  and  Agreements,  as  were  con- 

Mill.  tained  in  the  Lease  of  the  20th  November  1790;  and 
that  it  might  be  declared,  that  the  Plaintiff  was  entitled 
to  have  the  same  Covenant  of  Renewal  inserted  in  such 
new  Lease,  as  was  contained  in  the  last-mentioned  old 
Lease;  and  that  such  Covenant  of  Renewal  might  be 
accordingly  directed  to  be  inserted  in  such  new 
Lease;  and  that  in  the  mean  time  the  Defendant 
might  be  restrained  by  Injunction  from  bringing  an 
Ejectment,  or  any  other  Action,  against  the  Plaintiff, 
or  any  other  Person,  to  recover  the  Possession  of  th* 
Pranises,  or  any  part  thereof  contained  in  the  said 
Lease  of  the  20th  November  1790. 

The  Defendant,  Sir  Charles  Mill,  by  his  Answer, 
admitted  the  Facts  stated  in  the  Bill,  (except  as  to  the 
threat  of  an  Ejectment),  and  expressed  his  consent  to 
execute  a  Lease  to  the  Plaintiff  of  the  Premises,  in 
question,  for  the  Term  of  99  years,  determinable  with 
the  Lives  now  in  being,  contained  in  such  Leases, 
and  a  new  and  additional  Life  to  be  named  by ,  the 
Plaintiff",  under  the  same  yearly  Rents,  Covenants,  and 
Agreements,  as  were  contained  in  the  preceding  Leases^ 
"  save  and  except,  and  with  the  exclusion  of  a  CovenaM 
for  Renewal  similar  to  that  contained  in  the  said  Lease  of 
20th  November  1790 /'and submitted  he  w^s  not  bound 
by  the  Memorandum  indorsed  upon  the  last-mentioned 
Lease.  The  Defendant  further  stated  by  his  Answr 
that,  as  the  Proprietor  of  said  Premises  contained .  in 
said  Lease,  he  paid  in  respect  thereof  an  annual  Son 
of  4/.  unto  the  chief  Lord  of  the  Fee  of  the  Premises ; 
and  that  he  receive  only  135.  a  year  from  the  Lessee 
thereof,   which    left   a    certain   annual   outgoing   of 
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3/.  f$. ;  and  that  from  the  time  of  the  Grant  of  the  J816. 

Lease  in  1777,  only  20/.  has  been  received  for  a  He-       n 
newal,  that  is  to  say,  on  the  granting  of  the   Lease  v 

of  the  20th  November   1790,  so  that   the  Estate  in  Mill 

Question  had  proved  rather  an   encumbrance  than  a 
benefit  to  the  family  of  Defendant. 

Mr.  Fonblanque,  and  Mr.  Newland,  for  Plaintiff  :*- 
The  principal  Question  is,  as  to  the  effect  of  the  In- 
dorsement upon  the  Lease.  It  will,  perhaps,  be  con* 
tended  that  it  is  voluntary,  and  not  binding ;  bnt  there 
was  a  consideration,  viz.  20/.  paid  to  tbe  Defendant's 
Father,  who  was  a  Party  to  the  Deed,  and  that  oon* 
sideration  was  sufficient  to  make  the  Indorsement 
binding  upon  the  Defendant.  If  the  Defendant  had 
been  a  Party  to  the  Deed,  it  would  have  bound  him ; 
and  the  Memorandum  puts  bim  in  the  same  situation  as 
if  he  had  been  a  Party.  It  is  fraudulent  to  stand  by 
and  see  the  Father  execute  the  Lease,  and  then  confirm 
it  by  the  Memorandum,  and  afterwards  object  to 
granting  a  Lease. 

With  respect  to  the  Covenant  of  Renewal,  the  Cases 
of  Bridges  v.  Hitchcock  (a),  Furnival  v.  Crewe  (6),  (which 
went  to  the  House  of  Lords),  and  Cook  v.  Booth  (c),  are 
Authorities  in  point  to  show,  that  the  Plaintiff  is  entitled 

(a)  l'Bro.  P.  C.  522.   Most  on  an    Appeal   to  tbe  Irish 

of  the  Cases  on  this  subject  House  of  Lords.    Vide  Hargr, 

previous  to  1794,  are  stated  Jurisconsult.   Kxe  rotations,  3 

and  )ltuitrau<dfiom  MS.  Notes  vol.  p.   178.     See  also  Har* 

by    Mr.  harqrave,  with  his  nrtt  v.  Yielding,  2  Sch.  and 

usual  ability,  in  his  Argument  Lefr.  556. 
for,  the    Earl    of  Inchinuiib         (c)  Cowp.  8iy,.    ,    .     . 
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to  such  a  Covenant  in  the  new  Lease  to  be  graphed. , 
That  such  a  Covenant  ypas  intended  is  plainly  shpwn 
by  {be  construction  given  to  the  Covenant  of  Renewal 
in  the  first  ^ease  ;  for  in  the  Lease;  afterwards  granted, 
and  which  was  a  Renewal  of  the  preceding  Leasp,  the 
Covenant  for  Renewal  w&?  repeated;  such  Covenant 
for  Renewal  ought  therefore  to  be  introduced  into  the  _ 
Lease  new  to  fee  grafted ;  but  sqpppse  Fun&al  v.  Crewe, 
to  be  over-ruled  by  subsequent  Cases  and  that  *  Cftve- 
na$t  to  jenew  a  tease  niust  be  construed  9  Lease  with 
Covenant*,  exclusive  of  a  Covenant  tp  renew*  yet  bew 
the  intention,  that  there  should  be  a  Covenant  of  Rental 
in  the  new  Lease,  is  plain  from  the  language  in  whigh 
the  .Covenant  is  couched;  and  thiq  Case  has  an  ad- 
ditional circumstance  in  its  favour,  for  here,  on  the 
Renewal  of  the  Lease,  a  Fine  is  payable,  which  was  no! 
the  case  in  Fyrnival  and  Qreqie\  a  provision,  wfei<ck 
plainly  evidences  the  intention,  that,  in  each  renewed. 
Loasp  there  should  be  a  Covenant  fpr  a  further.  Renewal,, 
l£  it  should  be  thought  that  this  circumstance  does  not 
afford  sufficient  reason  to  entitle  the  Plaintiff  to  a  Co^» 
nant  for  renewal,  there  is  still  ground  to  contend,  upon 
the  Authority  of  Jfcwtf  v.  Dancing  tb*t  the  Pon- 
tiff is  entitled  tp  a  Renewal  so  long  a*  any  of  th^pW 
Lives  in  the  last  Lease,  are  iq  existence. 

Mr.  Leach,  and  Mr.  Bell,  for  Defendant : — 
According  to  the  last  Lease,  a  new  Lease  wa*  *to.  be 
granted  on  the  falling  in  of  a  Life,  if  Application  made 
within  three  Months,  but  it  is  not  stated  in.  the  Bill,  or 
proved,  that  any  such  Application  was  made. 

(i)  Reported  in   N6t*    tolCC.  $$* 
Trittom    v.   Footty    p  Bro.  \ 
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Mr.  FmbUmqtm : — 
There  is  an  Admission,  in  Writing,  that  Application 
was  made  within  three  Months. 

Mr.  Leach,  and  Mr.  Bell  :— 
If  so,  that  Objection  is  answered.  Then,  as  to  the 
Memorandum  signed  by  the  Defendant,  it  was  merely  vo- 
luntary, and  can  give  no  right  enforceable  here.  It  does 
not  make  the  Defendant  a  party  to  the  Lease )  for  if  lb, 
no  Injunction  would  have  been  necessary,  as  prayed/ 
No  Consideration  is  given  to  the  Defendant,  nor  did  he 
sign  this  Memorandum  in  Consideration  of  the  do/, 
paid  to  the  Father,  for  the  Father,  by  Agreement,  was 
entitled  to  that.  This  young  Man,  for  he  was  only 
23  when  he  executed  the  Agreement,  cannot  be  held  to 
such  a  mere  voluntary  engagement;  nor  can  it  be  eon- 
sidtered  as  a  Fraud  in  thus  resisting  the  Plaintiff's  de* 
maud.  If  the  Father  had  affected  to  convey  Property 
which  he  knew  he  could  not,  and  the  Son  stood!  by 
and  countenanced  hid  pretence  of  conveying,  It  would' 
be  a  Fraud  in  the  Sod  ;  but  here,  no  such  charge  10  mrtdej 
the  Lessee  knew  the  infirmity  of  his  Title,  and  sought 
by  this  Memorandum  to  make  it  good.  But,  suppose 
the  Memorandum  »  effectual,  yet,  in  itsr  terms  it  doe* 
not  entitle  the  Plaintiff  to  a  Lease  containing  a  Covenant* 
for  Renewal,  as  is  clear  from  IggulcUn  v.  May{e) ;  hot 
it  to  not  necessary  to  insist  at  length  an  tftta  part  of  the 
Case;  as  on  the  Other  ground  it  canfcot  be  supported. 

Mi.  FarMutufne,  i»  R»p)y  :— 
The  Memonmdum  on.  the  Lease  by  the  Defthdanty 
agreeing  to  confirm  the  Lease,  nmsthave  meatt  to  con- 
firm alt  the  Covenants  contained  inr  tW  Lofca,  one  of 

(*>  <y  Ves.  32*  "ft  Cl  7  East  itf. 
004 
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1810.  which  was,  a  Covenant  for  Renewal.    As  to  the  Con- 

sideration, if  A.  and  B.  agree  with  C.  in  respect  of  a 
Consideration  paid  to  jrf.— both  A.  and  B.  are  bound  So 

Mill*  perform  the  Agreement  with  C.  No  attempt  has  been 
ma.de  to  set  aside  this  Contract. 

The    Vice -Chancellor — [After    stating    the 

FaCts]  pmm 

-  The  Question  is,  whether  the  Defendant  is  bound  to 
giant  a  new  Lease  containing  a  Covenant  for  Renewal. 

•  If  I  thought  it  necessary  to  decide  whether  a  new 
Lease  should  contain  a  Covenant  for  Renewal,  I  should, 
after  the  conflicting  decisions  on  this  subject,  think  it 
proper  to  take  the  Opinion  of  a  Court  of  Law,  as  was 
done  in  Iggulden  v.  May,  which  was  a  very  strong  Case. 
But  it  is  not  necessary  to  determine  that  point ;  for  the 
first  question  to  be  decided  here  is,  whether  the  De- 
fendant was  a  Party  to  the  last  Lease ;  and  I  aih  of 
Opinion  he  cannot  be  so  considered.  The  Indorsement 
qn  the  Lease  did  not  make  the  Defendant  a  Party  to  ft ; 
the  Indorsement  was  subsequent  to  the  execution  of 
the  Lease,  and  must  be  considered  distinct  from  it,  and 
as  if  written  on  a  separate  Parchment.  If  it  was  to  be 
read  as  a  Deed,  it  was  not  admissible  Evideuce,  kiitt 
being  stamped..  It  is  not  an  Agreement ;  it  is  only  an 
expression  of  the  .Defendant's  consent  to  a  grant  of  the 
Term  mentioned  in  the  Lease.  What  Term  ?  A  Tenn 
fox  OQ  Years,  determinable  on  three  Lives.  That  is  all 
that  is  don?  by  the  Memorandum.  He  does  not  agree 
that  when  that  Term  ends  he  will  grant  a  similar  Lease 
with  similar  Covenants,  but  limits'  bis  consent  to  the 
Grant  tor  the  Term  mentioned  in  the  Lease.  If  the 
Court  js  averse  to  compelling  the  insertion  of  such  a 
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Covenant,-  which  is,  in  fact,  a  Covenant  for  perpetual 
Renewal,  and  will  only  do  it  on  the  clear  Agreement  of 
the  Parties,  this  is  not  a  Case  in  which  the  Court  would 
enforce  the  insertion  of  such  a  Covenant 

There  was  no  Consideration  given  to  the  Defendant 
for  this  Indorsement.  His  Father  was  bound  to  grant 
a  new  Lease,  if  required  to  do  so  within  a  given  time, 
and  payment  of  a  Fine  of  2oL,  and  the  Father  received 
the  ao/.  The  Defendant  does  not  claim  through  bis 
Father,  nor  do  the  Covenants  and  Obligations  of  the 
Father  in  this  Lease  bind  the  Defendant,  who  is  a 
Remainder-man.  There  is  no  mutuality  in  the  Memo- 
randum—no Covenant — no  Parties — no  Engagement. 
Jt  has  been  said,  that,  by  signing  this  Memorandum  the 
Defendant  induced  the  Lessee  to  suppose  he  should 
-have  a  new  Lease  at  the  end  of  the  Term,  and  therefore 
it  is  now  fraudulent  in  the  Defendant  to  disappoint  ex* 
pectations  he  had  raised ;  but  there  is  nothing  in  the 
Lease  showing  such  an  expectation ;  and  if  any  such 
idea  had  been  entertained  and  encouraged,  the  Lessee 
would  have  procured  the  Defendant  to  join  in  the 
Lease;  instead  of  which,  he  first  takes  the  Lease,  and 
then  gets  this  Memorandum,  which  must  be  construed 
according  to  the  words  of  il,  and  amounts  merely  to  a 
voluntary,  gratuitous  consent,  to  the  Lease.  No  Case 
is  made,  which  warrants  me  in  Decreeing  what  is 
prayed  by  this  Bill. 

*  The  Defendant  professes  his  readiness  to  grant  a  new 
•Lease,  provided  the  Covenant  for  a  Renewal  is  not  con- 
tained in  it;  and  1  should  have  felt  some  difficulty  in 
saying  the  Plaintiff  was  not,  after  that  admission,  art- 
•titled  to  such  Lease*  but  as  the  Defendant  does  not 
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with  to  {we  a  Leate  unless  it  contains  a  Covenant  for 
Renewal,  it  is  not  necessary  to  consider  that  Point* 

Bill  dismissed  without  Costs. 


90th  June, 
ad  July. 

A  Motion  for 
time  to  put  in 
an  Answer,  made 
on  the  same  day 
an  Attachment 
is  sealed,  is 
irregular;  the 
Attachment  being 
considered  as 
sealed  the  first 
moment  of  the 
day  on  which  it 
issues. 


ad  July. 


STEPHENS  v.  NEALE,  and  others. 

1  H  E  Defendants  time  for  Answering  being  out,  they 
on  the  nth  of  June,  severally  applied  for  an  Order  for 
time  to  Answer,  and  obtained  Orders  for  six  weeks 
time  to  Answer. 

On  the  same  day,  an  Attachment  was  issued  against 
the  Defendants  for  want  of  an  Answer. 

Mr.  Bell  now  moved,  that  the  two  Orders  for  time 
might  be  discharged,  with  Costs,  as  having  been  ob- 
tained on  a  false  Allegation,  viz. :  That  the  Defendants 
were  not  in  contempt. 

Mr.  Home,  contra,  contended,  the  Question  must 
be,  whether  the  Motion  for  time  was  made  before  the 
Attachment  was  sealed — if  before,  it  was  regular,  if 
after,  bad ;  and  produced  an  Affidavit,  that  on  or  Before 
nth  June,  Notice  was  given  to  the  Plaintiff's  Solicitor, 
that  Motions  would  be  made  for  Orders  for  time. 

The  Vice-Chancellor  : — 

This  Is  ihetely  a  Question  of  strict  Practice. 
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\  h$ye  directed  inquiry  to  be  made  ampngst  the  IS) (3. 

most  experienced  Persons,  aad  I  have  made  inquiries 
Myself,  and  in  the  result  I  find,  that  when  an  Attach-         T?^*' 
ment  issues,   it  is  considered  as   issued  on  the   first        Neal*, 
moment  of  ihe  day  on  which  it  issues ;  and  therefore  a      aad  others. 
Motion  for  time  on  the  day  on  which  the  Attachment 
issues,  cannot  be  sustained ;  and  the  Allegation  on  such 
Motion,  that  the  Defendants  are  not  in  contempt,  must 
be  considered,  as  untrue. 

In  a  Case,  with  which  1  have  been  furnished,  of  King      An  * 

v.  Harrison,  in  1810,  an  Answer  was  filed   at  eleven  put  in  the  tame 

o'clock  in  the  morning  of  the  day  on  which  the  At-  Day  on  which  an 

tachment  issued;  the  Attachment  waa  held  to  have  duachmentfer 

precedence,  and  the  Answer  considered  as  irreaalarlv  ®an'v4*wer 
mi-    .  1      l  wues;  the  At- 

put  in.     lhis  is  not,  in  circumstances,  exactly  the  sane  tachment  / 

case  as  the  present;  but,  in  Principle,  it  applies.  precedence. 

It  is  sworn  that  Notice  of  an  intended  Application 
for  time,  was  given  to  the  Plaintiffs  Solicitor  on  or 
before  the  1  ith  June;  but  Notice  of  an  intended  Appli- 
cation, makes  no  difference,  even  though  it  were  pre- 
vious to  the  11th,  which  is  not  positively  sworn  to — 
It  has  no  effect. 

Motion  granted,  but  without  Q)$h 


HOLMES  v.  AILSBIE. 
rpt  2d  July. 

IHE  Plaintiff  being  entitled  in  Fee  to  a  Messuage      Where  a  Lease 
and  Land,  agreed  to  sell  the  same  to  the  Defendant,  and  Releasewere 

made  to  create  a 
Tenant  to  the  Prmcipe  in  a  Recovery,  and  the  Lea*  was  bet,  held  to  be  a  Case 
tovfhkh  the  Relief  given  by  the  14  Ota,  II.  c.  ao,  #.  5.  applies. 
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1Q16.         and  upon  ber  refusing  to  complete  the  Purchase,  tft» 
present  Bill  was  filed  for  a  specific  Performance. 

Ho&MES 

0. 

Alum*  The  Defendant  by  her  Answer  objected   that  the 

Plaintiff  could  not  make  a  good  Title,  inasmuch  as  his 
Title  depended  on  the  validity  of  a  Recovery  suffered 
in  1746,  the  Tenant  to  the  Praecipe  being  stated  to  be 
made  by  Lease  and  Release  of  the  23d  and  124th  May 
1746,  but  no  Lease  was  produced ;  and  insisting,  that 
to  complete  the  Title,  a  Recovery  must  be  suffered  by 
the  present  Tenant  in  Tail. 

"  The  Answer  was  replied  to,  but  afterwards,  to  save 
expense,  the  Parties  agreed  to  certain  admissions, 
which  reduced  the  point  in  the  Cause  to  the  mere 
Question,  Whether  the  Non-production  of  the  Lease 
for  a  Year,  of  the  23d  May  1746,  was  a  valid  objection 
to  the  Title  r 

Mr.  Leach,  and  Mr.  Parker,  for  the  Plaintiff. 

j 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Shadwttl, 
for  the  Defendants, 

.  Contended,  this  was  a  Case  not  provided  for  fry 
the  14  Ceo*  IK  c.  20,  s.  5.,  though,  probably,  if  it. 
had  been  foreseen,  the  Legislature  would  have  pro- 
vided4 for  it.  The  Case  provided  for  by.  the  Statute  jp 
where  "  the.  Deed  or  Deeds  for  making  the  Tenant 
to  the  Writ  should  be  lost,  or  not  appear."  The 
Lease  and  Release,  in  this  case,  constituted  the  Deeds 
for  flMkjU>grthg  Tenant  to  the  Praecipe;  *nd  though  if 
botirtlfta  J^af^aad,,  $p Jeqse  had  been  lost*  jhe  Statute 
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would  have  applied ;  yet  as  here  tjhe  Lease  only  it  lost, 
and  suoh  Lease  alone  was  not  a  Deed  making  a  Tenant 
to  the  Precipe,  it  is  not  a  Case  provided  for  by  the 
Act 

i  •  , 

If  the  Deeds  to  make  a  Tenant  to  the  Precipe, he  im- 
perfect, the  Act  does  not  apply.  If  a  Bargain  and  Sale 
i^as  not  enrolled,  or  a  Release  were  not  executed  by; 
proper  Parties,  the  Act  does  not  apply,  though  the  Bar- 
gain and  Sale,  and  Lease  and  Release  be  lost.  Here,  per* 
haps,  no  Lease  for  a  Year  was  executed.  If.  an  Eject* 
ment  were  brought  by  the  Persons  in  Remainder,  and 
it  was  proved  by  the  Solicitor  who  transacted  (he 
Recovery,  that  no  Lease  was  executed,  the  Act  would^ 
not  apply ;  the  Recovery  would  be  bad,  though  twenty, 
years  had  elapsed.  Here  the  Lease  not  being  pro- 
duced, which  is  not  of  itself  a  Deed  making  a  Tenant 
to  the  Precipe,  if  relief  is  given,  it  can  only  be  on  the 
ground  that  the  Deeds  making  the  Tenant  to  the 
Praecipe  are  imperfect,  which  forms  no  ground  of  relief 
under  the  Act.  The  Act  takes  away  the  previous 
rights  of  Parties,  and  ought  to  be  strictly  construed. 

Mr.  Leach,  in  Reply : — 
The  Statute  is  remedial,  and  ought  to  be  liberally 
construed.  The  Release  recites  the  Lease  for  a  Year; 
and  it  would  be  'strange  to  say  that,  though  if  both 
Lease  and  Release  were  lost  the  Act  applies,  yet  if  the 
Lease  for  a  Year  be  lost,  the  Act  does  not  relieve. 


The  Vicb-Chahcbllok  : — 
I  have  no  doubt  upon  this  Point    The  Question  it 
not,  as  in  the  Cases  put  in  the  Argument,  whether  a  Bad* 
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gttin  and  Sale  without  enrolment,  or  a  Release  without 
Pa*ties-«-ad  imperfect  Deed  lost — can  be  relieved  again** 
tinder  the  Act ;  but  the  Question  here  is,  whether,  if 
one  of  two  Deeds  creating  a  Tenant  to  the  Praecipe  be 
lost,  it  is  not  a  Case  within  the  Act  of  Parliament. 
In  atl  Cases  where  a  Deed  is  said  to  be  lost,  or  does  not 
appear,  it  might  be  urged  that  it  never  existed,  and  the 
Aet  would  be  of  no  use  if  that  suggestion  were  available. 

It  would  not  be  unreasonable  to  presume,  in  a  Case 
like  the  present,  where  the  Lease  is  recited  in  the 
Release,  and  the  Parties  are  thus  apprized  of  the  neces- 
sity of  the  Lease,  that  there  was  a  Lease ;  but  the  Act 
certainly  applies-  to  this  Case.  It  provides,  that  a 
Recovery  shall,  after  twenty  years,  be  effectual,  if  it 
appears  ist.  That  there  was  a  Tenant  to  the  Writ. 
2dly.  That  the  Persons  joining  in  such  Recovery  had 
a  sufficient  Estate  and  Power  to  surfer  the  Recovery ; 
and  3dly,  That  the  Deed  or  Deeds  for  making  the 
Tenant  to  such  Writ  should  be  lost,  or  not  appear. 
Now  these  three  things  concur  in  this  Case.  A  I^ase? 
and  Release  to  make  a  Tenant  to  the  Praecipe  was  a, 
common  mode  of  Conveyance  when  the  Act  passed ; 
and  it  could  not  have  escaped  the  learners  of  t^eAct, 
that  a. plurality  of  Deeds  might  be  necessary  to  mate  a 
Tenant  to  the  Praecipe ;  and  it  would  be  too  narrow  a, 
construction  of  the  Act  to  say  it  applies  only,  to  a 
general  loss  of  Deeds,  and  not  to  a  partial  loss  of  one 
Deed.  The  words  are  "  the  Deed  or  Deeds  for  making 
the  Tenant  to  such  Writ/'  and  this  Lease  falls  within 
that  description.  Case*  of.  tjbis  kind  must  have  oc- 
ourred  beie>e,  but  no  Case  hasbeftn  cited  whete  suteh 
anobj^atiott  was<made. 


Bill  dismissed,  but  without  Costs. 
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1*16. 


PENNINGTON  v.  LORD  MUNCASTER, 
and  Others. 

IN  this  Cause,  the  Master  made  his  Report,  1st  June        3d  July. 
181 6,  and  on  Motion,  it  was  confirmed  Nisi.  Exceptions 

allowed  to  be 
Mr.  Wakefield  now  moved,  for  liberty  to  file  Excep-  *****  to  a 
tions  to  the  Report,  upon  an  Affidavit  of  the  Solicitor,  RePort»  '*««* 
that  he   had    laid   the  Report  before  Counsel,  wh*  jj?*?*"* 
advised   that  Exceptions  should  be  taken  to  it,  and  Master  whil  the 
that  on  applying  at  the  Master'*  Office  to  be  informed  Report  was  in 
as  to  the  time  and  manner  of  filing  such  Exceptions,  he  the  Draft,  and 
was  informed  that  he  ought  to  have  carried  in  Objections  the  Report 
to  the  Report,  before  the  Master  had  signed  the  same ;  **&»**  M* ; 
and  that  he  had  neglected  to  do  so  from  not  being  tLJ^Ctayaie 
aware  that  it  was  necessary  to  object  to  the  Report  ^^ 
in  the  Draft,  -  in  order  to  enable  him,  on  behalf  of  his 
Clients,  to  file  Exceptions. 

Mr.  Hall  objected  that,  after  the  Report  had  beed 
confirmed  Nisi,  it  was  too  late  to  make  this  Application, 
and  cited  the  Practical  Register  (a),  in  which  it  is 
said,  "After  a  Report  is  confirmed,  the  Court  will  not 
easily,  if  at  all,  stir  it  upon  pretence  of  an  omission  or 
mistake ;  for  the  Parties  had  sufficient  time  to  except 
to  it,  and  if  they  will  not  mind  their  Business,  it  is  their 
own  fault," 

If  this  Application  is  granted,  it  must  be  on  payment 
of  the  Costs  of  the  Motion. 

(a)  Ed.  by  Wyatt,  p.  3*0. 


5^ 


1816. 


Pennington 

v. 

Lord 

MlWCASTER, 

and  others. 
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Mr.  Wakefield,  in  Beply  :— 
The  passage  cited  admits  a  special  Application  may 
be  made,  and  this  is  such. 

With  respect  to  Costs,  from  a  passage  in  the  same 
page  in  the  Practical  Register,  it  appears,  the  Court 
gives  in  these  Cases  such  Costs  as  it  thinks  fit. 

The  Vice-Chancellor: — 
I  think  the  Motion  must  he  granted ;  but  20*.  Coats 
is  not    sufficient,    they  must  pay  the  Costs  of   the 
Application. 

N.  B.  To  prevent  the  expense  of  Taxation  It  Wat 
agreed  that  5/.  should  be  paid  for  Costs. 


3d  July. 

After  time  ob- 
tained to  Answer 
only,  a  Motion 
will  not  be 
granted  for 
leave  to  De- 
mur,unless  under 
special  circum- 
stance*, a*  sur- 
prise; merits 
only,  not  being  a 
sufficient  ground 
for  the  Appli- 
cation. 


BRUCE  v.  ALLEN. 

AN  Older  had  been  obtained  for  time  to  Answer  only. 
It  appeared  a  Demurrer  would  be  proper,  and  Mr. 
Korne  now  applied  for  leave  to  Demur,  and  stated  ike 
circumstances  of  the  Case,  to  show  a  Demurrer  was 
proper. 

Mr.  Wilson  objected  to  the  Motion,  stating  that,  tbert 
mtfst  be  a  special  Case  to  entitle  a  Party  to  such  an 
Order;  and  cited  Taylor  v.  Milner(a)t  and  Holder  v. 
Lord  Huntingfkld  (fi). 

Mr.  .Home,  iu  Reply : — 
We  have  shown  a  special  Case. 


(a)  ioVts.444. 


(6)  1 1  Ves.  at* 
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The  Vice-Chancellor  : — 
In  a  special  Case,  the  Court  will  grant  such  a  Motion 
as  this.  By  a  special  Case,  I  mean,  some  peculiar 
circumstance,  as  surprise,  it  not  being  sufficient  on 
such  a  Motion  as  this  to  show,  on  the  merits  of  the 
Case,  that  a  Demurrer  was  proper;  for  it  appeared 
proper  in  the  Cases  cited,  though  in  them  the  Motion , 
was  denied.  In  the  present  instance  no  such  special 
Case  is  shown  as  will  justify  the  Motion. 

Motion  refused,  but  without  Costs. 
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]816. 


Bruce 

v* 
Allev. 


JNONYMOUS. 


A  BILL  in  this  Case  was  filed   for  an   Injunction, 
and  a  Demurrer  put  in. 

It  was  moved,  that  an  early  Day  might  be  appointed 
for  the  Argument  of  the  Demurrer,  as  no  Injunction 
could  be  obtained,  until  the  Decision  upon  the  Demurrer 
had  taken  place. 

The  Vice-Chancellok: — 
I  am  governed  by  the  Paper,  which  fixes  the  Day 
when  the  Demurrer  is  to  be  heard;  I  cannot  alter  it. 
The  day  fixed  for  the  hearing  of  Demurrers  is  the* 
30th.  I  can  advance  the  Demurrer  to  the  head  of  the 
Paper  on  that  Day;  but  if  you  wish  it  to  be  heard 
sooner,  you  must  apply  to  the  Lord  Chancellor. 


July  l*. 
A  Demurrer  in 
the  Vice-Chan- 
cellor's Paper 
cannot  be  direct* 
ed  by  Him,  to  be 
heard  at  an 
earlier  day  than 
the  Paper  men- 
tions, but  may  be 
advanced  to  the 
head  of  the 
Paper  of  that 
day. 


Pr 
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1816. 


MATTHEWS  v.  L— E. 


*d  August. 


lowed. 


Bill  against  an     ^HE  Plaintiff  separated   from  her  Husband,  and  a 

r  ,        Deed  of  Separation  was  executed  by  them,  in  which 

jorce  a  parol  *•  •*  ' 

Agreement  by  her  the  Husband  gave  up  all  claim  to  any   Property  the 

Testator,  when  Plaintiff    might  acquire.    After   this  Separation,  the 

single,tosettlefrn  Plaintiff  was  induced  to  live  with  a  Mr.  L— e,  and  livdfi 

Annuity  on  the  w;tj1  y^m  fQr  severai  years  .  when  L — c  being  about  to 

am  tjf ,  a  mar-  ^Bn^    communicated   his  intention   to  a    Friend   of 
rted  Woman,  se-    .,;,..-.„„  ,  , 

paratedfrom  her  the  Plaint,ff>  a  Mrs-  "v  requesting  her  to  break  the 
Husband,  who  matter  to  the  Plaintiff,  and  expressing  an  intention  to 
had  lived  with  the  settle  upon  her  looi.  a  year.  L— e  wrote  afterwards  to 
Testator-General  the  Plaintiff  enclosing  her  25Z.  which  he  said,  "  I  loot 
Demurrer  a/-  «  UpOU  as  a  quarter  of  the  Annuity  I  intend  securing  to 
"  you  for  your  Life,  which  shall  be  regularly  paid  at 
"  the  four  usual  Quartets.  I  shall  send  you  50/.  in  the 
"  course  of  a  few  days,  and  will  send  you  the  same 
"  Sum  at  Christmas,  to  purchase  what  you  may  have 
"  occasion  for  to  make  you  comfortable." 

In  consequence  of  the  proposal  of  the  Annuity,  it 
.  was  finally  agreed  between  the  Plaintiff  and  L— -e,  that 
the  connection  should  cease,  and  that  the  Plaintiff 
should  not  in  any  respect  impede  or  endeavour  to  pre- 
vent the  intended  Marriage  with  the  Defendant;  and 
that  the  Plaintiff  should  in  future  live  a  retired, 
chaste  and  virtuous  Life,  and  should  so  conduct  herself 
as  in  no  respect  to  interfere  with  the  connection  by  way 
of  Marriage  which  L— e  was  about  to  fonn ;  and 
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promised  or  agreed  to  settle  upon  the  Plaintiff  100/.  1816. 

per  Annum  for  Life. 


The  Bill,  stating  these  circumstances,  further  stated,  t 

that  in  pursuance  of  such  Arrangement  and  Agreement, 
the  connection  with  L — e  and  the  Plaintiff  ceased;  the 
Marriage  took  effect ;  and  that  the  Plaintiff  had  con- 
formed to  the  Agreement;  and  that  the  Annuity  was 
regularly  paid  by  L — e  until  his  Death ;  but  that  he  did 
not  secure  and  settle  the  same  upon  the  Plaintiff,  other- 
wise than  as  before  stated ;  and  that  the  Plaintiff,  con- 
fiding in  the  Promise  of  L — e,  that  the  Annuity  would  be 
continued  to  her  during  her  Life,  expended  the  whole 
of  her  Income,  and  made  no  savings. 

The  Bill  then  stated  the  Death  of  L — e,  and  the  ap- 
pointment of  his  Wife,  the  Defendant,  his  Executrix, 
who  proved  his  Will,  and  paid  the  first  quarter  of  the 
Annuity,  which  became  due  after  the  Death  of  L — e,  but 
refused  to  make  any  further  payments. 

The  Bill,  amongst  other  facts,  charged,  that  the 
Defendant  "  has  now,  or  lately  had,  in  her  possession  or 
power,  some  Deed  or  Instrument,  whereby  the  said 
Annuity  was  settled  upon  the  Plaintiff;  or  some 
written  Direction  or  Papers,  Letters  or  Memorandum, 
or  Accounts  relative  thereto,  would  appear,  and  that 
the  said  Testator  in  his  Life  gave  some  directions  to 
the  said  Defendant  relative  thereto,  but  which  Deeds, 
Papers,  Letters,  or  Writings,  she  refuses  to  discover." 

The  Prayer  of  the  Bill  was,  for  an  Account  of  the 
Arrears  of  the  Annuity,  and  that  a  sufficient  part  of 
the  Personal  Estate  of  the  Testator  might  be  set  apart 
p  p  2 


Matthbws 


j 
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**16-  and  invested   to  secure  the  future  payments  of   the 

same  during  the  Life  of  the  Plaintiff,  and  that  such 
Annuity  might  be  settled  to  the  separate  use  of  the 


Matthews 


v. 


L_i.  Plaintiff,  &c. 


To  this  Bill,  a  General  Demurrer  was  put  in  by  the 
Defendant. 

Mr.  Belly  and  Mr.  Shadwell,  in   support   of  the 
Demurrer : — 

The  Bill  merely  states  a  Promise  to  settle  an  Annuity, 
which  Promise  was  not  carried  into  execution,  and 
in  this  respect  resembles  Cotteen  v.  Missing  (a),  lately 
determined  by  your  Honor,  where  an  unexecuted  in- 
tention was  of  no  avail.  A  mere  voluntary  Agreement 
cannot  be  enforced  in  a  Court  of  Equity  (6).  In  this 
case,  the  Promise  was  voluntary.  There  was  no  con- 
sideration, which  the  Law  acknowledges,  in  support  of 
the  Promise.  The  Plaintiff  was  a  married  Woman  at 
the  time  of  the  connection ;  and  if  an  Annuity  Deed 
had  been  actually  executed,  it  might  have  been  .set 
aside  as  nudum  pactum,  upon  the  principle  laid  down  in 
Priest  v.  Parrot  (c),  viz. :  the  bad  example  to  married 
Persons,  and  the  encouragement  to  people  to  enter  into 
Agreements  of  this  kind.  In  that  Case,  the  Woman 
was  of  good  character  before  she  entered  into  the 
Family,  and  was  seduced  by  the  Husband ;  but  still, 
even  in  that  aggravated  Case,  Lord  Hardwicke  refused 
to  give  effect  to  the  Security. 

(a)  Ante  p.  176.  (c)  2  Vcz.  Scnr.  160. 

(6)  Colmao  p.  Sarrell.     1 
Ves.  Jua,  50.  S.  C.  3  Bro.  1 3. 
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Matthews 
p. 


Mr.  Wcthtrdly  and  Mr.  Pepys,  contra : —  1810 

The  Plaintiff  sues  in  forma  Pauperis,  The  Bill 
alleges  a  Promise  to  settle  an  Annuity  upon  the  Plain* 
tiff.    The  Letters  stated  in  the  Bill  prove  the  Promise,  L— * 

and  the  Demurrer  admits  it.  There  was  a  moral  obli- 
gation inL — e  to  provide  for  the  Plaintiff,  she  having  no 
means  of  support.  A  promise,  to  pay  a  Debt  barred 
by  the  Statute  of  Limitations,  or  a  Debt  barred  by  a 
Certificate,  or  to  pay  for  the  nursing  of  an  illegitimate 
Child,  has  been  held  good,  on  the  ground  of  the  pre- 
vious moral  obligation  to  discharge  the  Debt.  This 
Promise,  therefore,  was  good,  it  being  founded  on  a 
previous  moral  obligation  to  make  some  provision  for 
the  Plaintiff.  He  pays  the  Annuity  during  his  Life ; 
and  she,  relying  upon  it  for  her  support,  lays  up  no 
Provision. 

The  Bill  charges,  that  the  Defendant  has  in  her 
possession  some  Deed  by  which  the  Annuity  was  settled 
upon  the  Plaintiff,  or  some  written  Direction,  or  Papers, 
Letters  or  Memorandums,  or  Accounts  relative  thereto; 
and  that  the  Testator  in  his  Life  gave  some  directions 
to  the  Plaintiff  relative  thereto,  and  this  charge  must 
be  answered.  The  Demurrer  admits  the  statements  in 
the  Bill  Some  of  these  Papers  mdy  be  testamentary. 
The  Ecclesiastical  Court  goes  great  lengths  in  the  ad- 
mission of  Papers  as  testamentary.  Though,  therefore, 
it  were  true,  that  the  Promise  of  the  Party  might  not  be 
sustainable,  yet  a  Will  in  favour  of  the  Plaintiff, 
would.  The  Papers  may  show  that  the  Defendant 
promised  her  Husband  that  she  would  continue  the 
Payments  of  the  Annuity,  and  in  such  Case  the  Court 
would  consider  the  promise  as  binding  on  her*  The 
Defendant  is  residuary  Legatee,  as  well  as  Executrix, 
p  p  3 


562  CASES    IN   CHANCERY. 

1816.  and  is  therefore  interested   in  resisting  a  disclosure. 

v        '  The  Plaintiff  ha9  a  right   to  an  Answer  as   to    this 

Matthews  Charge. 


v. 


There  is  no  Case,  except  Priest  v.  Parrot,  in  which  it 
has  been  held  that  the  circumstance  of  one  of  the 
Parties  being  married,  puts  it  out  of  the  power  of  the 
Man  to  make  a  Provision  for  the  Woman.  That  Case 
is  distinguishable  from  this ;  there,  the  Woman  caused 
a  separation  between  the  Husband  and  Wife — Here, 
the  Woman  was  separated  from  her  Husband  before 
the  connection  took  place ;  and  if  not  a  Feme  Sole,  was 
as  nearly  so  as  could  be,  a  Deed  of  Separation  having 
been  executed  between  her  and  her  Husband.  In 
Lady  Cox's  Case,  the  Man  was  married,  but  the  Bond 
given  by  him  was  not  declared  void,  but  was  considered 
as  a  voluntary  Bond,  and  postponed  against  Credi- 
tors (d).  In  this  Case  the  Demurrer  admits  Assets  In 
Hill  v.  Spencer  (e),  Lord  Camden  determined  that  a 
Security  given  by  a  Man  to  a  Woman  with  whom  he 
had  lived  was  good,  though  the  Woman,  before  she 
lived  with  him,  was  a  common  Prostitute.  Why  may 
not  an  Adulteress  have  a  provision  made  for  her  as  well 
as  a  common  Prostitute.  A  Security  given  to  induce 
an  adulterous  connection  would  be  bad ;  but  if  gtoft 
on  the  .relinquishment  of  such  a  connection,  it  is  not. 
It  would  promote  vice,  if  it  were  held  that  a  Woman 
on  ceasing  such  a  connection  could  have  no  provision 
made  for  her.  She  would  use  every  effort  to  continue 
her  intercourse,  or  would,  from  want,  be  driven  to  other 
vicious  courses.    The  Plaintiff  avers   by  her  Bill  she 

(<£)  The  Reporter  has  a  MS.     others,  which  agrees  with  the 
Note  of  this  Case  under  the     Report  in  P.  Wms. 
NameofJMorfAv.  Spencer,  and        (e)  Amb.  41. 
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performed  the  conditions  on  which  the  Annuity  was  1816. 

agreed  to  be  given.     She  has  since  lived  chastely,  and  *        v        ' 

threw  no  impediments  in  the  way  of  L-— eys  marriage.  Matthews 


Mr.  Bell,  in  Reply  :— 
The  Letters  only  express  an  Intention  to  settle  an 
Annuity,  but  that  intention  was  not  carried  into  Exe- 
cution. No  action  could  have  been  sustained  at  Law 
upon  the  Agreement.  There  was  no  good  or  valuable 
Consideration  for  the  Promise ;  it  was  merely  voluntary. 
If  in  Lady  Cox's  Case  there  had  been  an  Agreement 
only,  to  give  a  Bond,  and  no  Bond  given,  this  Court 
would  not  have  enforced  that  Agreement ;  and  it  may 
be  doubted,  whether,  after  Priest  v.  Parrot,  if  an  An- 
nuity had  been  actually  settled  in  this  Case,  it  might 
not  have  been  set  aside  on  grounds  of  public  policy, 
the  Woman  being  married.  Her  being  separated 
from  her  Husband,  makes  no  difference,  for  still  they 
might  have  been  united  again.  Her  living  chastely 
afterwards,  and  not  impeding  the  Marriage,  was  only 
acting  as  she  ought  to  do,  and  cannot  affect  the  Case. 

With  respect  to  the  Charge  as  to  Papers,  &c»  in 
the  Defendant's  Possession,  the  whole  Bill,  and  the 
Prayer,  is  founded  on  the  supposition  that  there  was 
no  Security  given ;  it  proceeds  solely  on  the  ground  of 
a  mere  Promise- 

The  Vice-Chancellor— [After   stating    the 

Case]:— 

This  Bill  states  only  an  Agreement  to  secure  an 

Annuity,  and  that  Agreement  was  not  founded  on  any 

good,  meritorious,  or  valuable  Consideration;  it  was 

pp  4 


v. 

L— E. 


Matthews 

v, 
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181^.  therefore  voluntary,  and  I  take  it  to  be  a  clear  Rale 

in  this  Court,  that  a  Bill  does  not  lie  to  enforce  a 
voluntary  Agreement.  It  has  been  contended  that,  there 

L £.         was  a  moral  obligation  to  provide  for  this  Woman* 

Did  that  moral  obligation  arise  in  respect  of  the  past 
adulterous  intercourse?  Certainly  not.  Though  sepa- 
rated from  her  Husband,  she  was  not  absolved  from  her 
rharital  obligation  to  live  chastely ;  and  her  connection 
with  L — e  was  a  high  offence  by  the  Divine  Law,  as  well 
aa  against  Society. 

Whether,  if  any  Annuity  had  been  settled,  the  Court 
would  take  it  from  her;  or  whether  the  Court  would 
reruse  her  any  assistance,  as  in  Priest  v.  Parrot,  it  is 
not  necessary  to  consider. 

The  cessation  of  the  adulterous  connection  cannot 
be.  considered  as  a  consideration  for  the  Promise.  She 
was  bound  to  discontinue  the  intercourse,  more  especi- 
ally as  the  Man  was  about  to  marry.  Nor  was  her 
abstaining  from  raising  any  obstacles  to  the  Marriage, 
a  consideration.  There  might  be  a  worldly  feeling  that 
some  provision  was  proper,  but  the**e  was  no  consider- 
ation which  a  Court  of  Equity  can  recognize.  There 
are  many  Cases  of  imperfect  obligation,  such  as  Grati- 
tude, or  Friendship,  where  the  moral  obligation  may  be 
great,  but  they  do  not,  in  the  eye  of  the  Law,  form  8 
sufficient  consideration  for  a  Promise.  Put  the  strong- 
est Case,  that  of  a  Man  saving  the  Life  of  another, 
yet  that  is  not,  in  Law,  a  sufficient  consideration  to 
support  a  Promise.  With  respect  to  her  relying  on 
this  Promise,  and  therefore  not  laying  up  a  Provision, 
it  does  not  strengthen  the  Case.    If  a  Man  promises 


.A 
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another  to  leave  him  10,000/.,  and  ia  consequence  he  13T& 

omits  to  labour  for  a  Provision,  and  the  Man  dies  *' 

without  leaving  him  any  thing,  no  claim  can  be  made  Matthews 
oa  his  Representatives. 

It  is  then  urged  that,  there  is  a  Charge  in  the  BUI 
that  the  Defendant  has,  or  lately  had,  in  her  Possession 
or  Power,  some  Deed  or  Instrument,  whereby  the 
Annuity  was  settled  on  the  Plaintiff,  or>  some  written 
Direction  or  Papers,  Letters,  &c.  relative  thereto,  which 
she  refuses  to  discover.  A  Demurrer  only  admits  what 
on  a  strict  view  of  the  Pleadings  as  against  the  Pleader, 
is  well  pleaded ;  and,  connecting  this  charge  with  the 
statement  in  the  Bill, "  that  he  did  not  secure  or  settle 
the  Annuity  upon  the  Plaintiff,"  the  Demurrer  can 
only  to  be  taken  to  admit  there  were  some  Direc- 
tions or  Papers,  Letters,  &c.  relating  to  the  Annuity. 
It  is  not  stated  or  charged  in  the  Bill  that  these  Papers, 
&c«  were  of  a  testamentary  nature ;  they  can  be  con- 
sidered, therefore,  af  relating  only  to  the  Promise  to 
settle  an  Annuity,  mentioned  in  the  Bill.  This  objection, 
therefore)  is  not  sustainable. 

Demurrer  allowed. 
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2d  August. 

The  Defendant 
in  his  Answer 
Hated  Facts 
which  had  oc- 
curred since  the 
filing  of  the  Bill ; 
upon  which  the 
Plaintiff  amended 
his  BilU  stating 
the  Facts  more 
fully ;  upon  which 
the  Defendant 
pleaded  as  to 
part,  demurred 
as  to  other  party 
and  ansuered 
the  rest  of  the 
amended  Bill. 
Plea  and  Demur- 
rer overruled. 


KNIGHT  v.  MATTHEWS. 

1  H  E  original  Bill  in  this  Case  was  filed  27th  July 
1815,  for  the  specific  Performance  of  an  Agreement  by 
the  Defendant,  to  purchase  a  Freehold  Messuage  and 
Premises.  The  Bill  was  amended  by  Order,  dated  19th 
December  1815,  and  the  following  Amendments, 
amongst  others,  introduced  :  u  And  Plaintiff,  although 
he  admits  that  said  Defendant  did,  on  or  about  the  of  A 
Nov.  1815,  send  the  Key  of  the  said  Premises  to  Plain- 
tiff's present  Solicitors,  charges,  that  they  refused  to 
receive  the  same."  The  Original  Bill  stated,  that  an 
Action  had  been  commenced  against  the  Plaintiff,  to 
recover  back  the  Sum  of  1,000/.  paid  by  the  Plaintiff 
in  part  of  the  Purchase  Money,  with  Interest,  8tc. ;  and 
in  another  Amendment  of  the  Bill,  a  Charge  was  intro- 
duced, u  That  said  Action  came  on  to  be  tried  at  the 
last  Assizes  for  the  County  of  Gloucester,  before  Mr. 
Baron  Wood,  who  thought  the  said  Contract,  being 
kept  alive  by  the  Parties  mutually  dealing  therein,  had 
not  been  rescinded ;  and  that  the  said  Defendant,  the 
Plaintiff  therein,  was  entitled  only  to  nominal  Damages; 
and  his  Lordship  directed  the  Jury  to  find  is.  Damage*; 
which  they  did/' 

To  this  amended  Bill  the  Defendant  demurred  as  to 
part,  pleaded  to  other  part,  and  answered  the  rest. 

The  Demurrer  and  Plea  were  as  follows:  "This 
Defendant,  (Sec.  as  to  so  much  and  such  part  of  the  said 
Bill  as  seeks  to  discover  whether  the  said  Complainant's 
Solicitors  refused  to  receive  the  Key  of  the  Premises  in 
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the  said  Bill  mentioned,  this  Defendant  doth  demur, 
and  for  cause  of  Demurring  saith,  that  it  appears  upon 
the  face  of  the  said  Bill,  that  the  original  Bill  of  Com- 
plainant was  filed  on  the  27th  day  of  July  1815,  and 
that  the  same  is  now  amended  by  virtue  of  an  Order  of 
this   Honourable  Court,  dated  the  19th  day  of  Dec. 
1815;  and  that  the  said  Complainant  admitting,  in  his 
amended  Bill,  that  this  Defendant  did,  on  or  about  the 
9th  of  Nov.  1815,  send  the  Key  of  the  said  Premises  to 
the  said  Complainant's  present  Solicitors,  charges,  that 
they  refused  to  receive  the  same ;  and,  therefore,  if  such 
facts  of  refusal  be  true,  the  same  doth,  of  the  said  Com- 
plainant's own  showing,  appear  to  have  happened  since 
the  time  of  the  filing  of  the  said  original  Bill ;  and  this 
Defendant  saith,  that  the  said  Complainant's  amending 
his  said  original  Bill,  and  charging  a  fact  arising  subse- 
quent to  his  said  original  Bill,  is,  as  this  Defendant  is 
advised,  contrary  to  the  known  Rules  and  Practice  of 
this  Court;  therefore,  and  for  divers  good  causes  of 
Demurrer  in  the  said  amended  Bill  appearing,  this  De- 
fendant doth  demur  to  so  much,  and  such  part,  of  the 
said  Bill  as  aforesaid ;  and  doth  humbly  pray  the  Judg- 
ment of  this  Honourable  Court,  whether  he  is  bonnd  to 
make  any  further  or  other  Answer  thereto;  and  at  to 
so  much  and  such  part  of  the  said  amended   Bill  as 
seeks  to  discover,  whether  the  Action  at  Law  in  die 
said  Bill  mentioned  did  not  come  on  to  be  tried  at  the 
last  Assizes  for  the  County  of  Gloucester,  before  Mr. 
Baron  Woud\  and  whether  his  Lordship  did  not  thhlk 
as  in  the  said  Bill  is  suggested ;  and  whether  his  Lord* 
ship  did  not  direct  the  Jury  as  in  the  said  Bill  is  sag* 
gested,  this  Defendant  doth  plead  in  bar,  and  for  Plea, 
showeth,  that  the  said  Complainant's  original  BUI  of 
Complaint  was  filed  on  the  37th  day  of  July  1815;  and 
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that  the  same  was  amended  by  virtue  of  an  Order  of 
this  Honourable  Court,  dated  the  19th  day  of  Dec:  1815; 
and  that  the  last  Assizes  for  the  County  of  Gloucester, 
ia  the  said  Amended  Bill  mentioned,  were  held  and 
took  place  on  the  29th  day  of  July  1815;  and,  therefore, 
if  the  facts  herein  pleaded  to,  are  true,  the  same  have 
happened  since  the  time  of  the  filing  of  the  said  original 
Bill.  And  this  Defendant  saith,  that  the  said  Com- 
plainant amending  his  said  original  Bill,  and  charging 
facts  arising  subsequent  to  his  said  original  Bill,  is,  as 
this  Defendant  is  advised,  contrary  to  the  known  Rules 
and  Practice  of  this  Court :  and  this  Defendant  doth 
therefore  plead  the  Matters  aforesaid,  in  bar  to  so  much 
and  such  part  of  the  said  Bill  as  aforesaid ;  and  doth 
humbly  pray  the  Judgment  of  this  Honourable  Court, 
whether  he  is  bound  to  make  any  further  or  other 
Answer  thereto,  and  as  to  the  Residue  of  the  aaid 
amended  Bill,  &c." 


The  Demurrer  and  Plea  were  separately  set  down  for 
Argument.    The  Plea  was  first  argued. 

Mr.  Treslove,  in  support  of  the  Plea: — 
In  Harrison's  Practice  (a)  it  is  laid  down  that,  "  Where 
new  Matter  happens  pending  the  Suit,  and  before  or 
after  Replication,  which  Matter  is  necessary  to  be  set 
forth  to  the  Court,  it  cannot  be  done  by  way  of  Amend- 
ment;  but  you  may,  of  course,  file  a  Supplemental  Bill; 
which  must  be  a  distinct  Bill,  reciting  briefly  the 
former  proceedings,  and  then  the  new  Matter ."  Thi? 
^Rule  is  well  known.  Harrison  cites  no  Authority;  but 
Authorities  are  not  wanting ;  for,  in  Brown  v.  Hig<kn(b), 
lord  Hardwickc  says,  "I  take  it  to  be  the  constant 

(c)  Hair.  Newl.  Ed.  66.  (ft)  1  Atk.  291. 
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Rule,  that  Matter  subsequent  to  the  original  Bill  must 
come  by  way  of  Supplemental  Bill/'  So,  in  Hayter  v. 
Stapylton(c),  the  same  Judge  says,  "  The  Plaintiff 
could  not  properly  amend  his  original  Bill  by  filing  new 
Matter  which  has  arisen  since  the  Original  Bill,  but 
ought  to  have  brought  a  Supplemental  Bill ;  but  then 
the  Defendant  should  have  taken  the  advantage  of  thu 
defect  in  form  by  a  Demurrer;  and  it  is  too  late  to  make 
the  objection  after  they  have  answered."  In  a  recent 
Case  of  Milner  v.  Lord  Harewood(d)  the  subject  is 
considered. 
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In  this  Case,  the  amended  Bill  states,  that  the  Action 
mentioned  in  the  original  Bill  came  on  to  be  tried 
before  Mr.  Baron  Heath,  at  the  Gloucester  Assizes ;  and 
the  Plea  states,  that  the  Assizes  were  held  the  agth 
July  1815,  so  that  the  Trial  was  two  Days  subsequent  to 
the  filing  of  the  Original  Bill,  which  was  on  the  27th 
July  1815,  and  being  an  occurrence  subsequent  to  the 
filing  of  the  Original  Bill,  it  could  not  be  introduced 
by  Amendment. 

Mr.  Benyon,  and  Mr.  Richards,  contra : — 
Blackstone,  in  his  Commentaries  (e),  says,  a  Plaintiff 
may  amend  his  Bill  before  Replication,  "  but,  after- 
wards, if  new  Matter  arises  which  did  not  exist  before, 
he  must  set  it  forth  by  a  Supplemental  Bill ;"  from 
which  it  may  be  inferred,  that  if  new  Matter  arises 
before  Replication,  the  Plaintiff  may  introduce  it  by 
Amendment,  and  is  not  driven  to  a  Supplemental  Bill. 
The  doctrine  as  laid  down  by  Lord  Redesdale(f),  is, 


(c)  a  Atk.  137. 

(d)  17  Ves.  144. 
(0     3    Vol.    447. 

see  Pract.  Reg.  44. 


(/)  Ld.Redetd,Tr.P1.49. 
Ed.  3. 


and 
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"  When  any  event  happens  subsequent  to  the  time  of 
filing  an  original  Bill,  which  gives  a  new  Interest  in  the 
matter  in  dispute  to  any  Person  not  a  Party  to  the  Bill, 
as  the  Birth  of  a  Tenant  in  Tail,  or  a  new  Interest  to  a 
Party,  as  the  happening  of  some  other  Contingency,  the 
defect  may  be  supplied  by  a  Bill,  which  is  usually  called 
a  Supplemental  Bill;"  and,  in  support  of  this  doctrine, 
he  cites  the  Case  of  Brown  v.  Higden.  In  that  Case 
a  new  Interest  had  arisen,  the  Defendant,  an  Adminis- 
tratrix, having  died  subsequent  to  the  filing  of  the  Bill. 
Lord  Redesdale,  therefore,  seems  to  confine  the  necessity 
for  a  Supplemental  Bill, to  Cases  where  some  new  Interest 
has  arisen ;  but  what  new  Interest  has  arisen  in  this  Case  ? 
Half  the  story  is  told  in  the  original  Bill;  and  all  that  is 
sought  by  the  Amendment  is,  that  the  whole  story  may 
be  told.  In  the  original  Bill  it  is  stated  an  Action  was 
brought,  and  by  the  Amendment,  we  state,  the  result  of 
that  Action. 


The  Defendant  answered,  as  to  the  Statement  in  the 
Original  Bill,  that  an  Action  had  been  brought ;  and  also, 
stated  the  fact,  that  a  Verdict  had  been  obtained  by  him : 
and  it  may  be  contended,  that  having  put  is  an  Answer 
on  the  subject,  it  over-rules  the  Plea.  When  the  Bill  ii 
amended,  the  Amendment  is  considered  as  part  of  the 
original  Bill. 

Mr.  Treslove,  m  Reply  :— 
It  is  difficult  to  contend  that  an  Answer  filed  six 
Months  before  a  Plea,  as  is  die  case  here,  can  over- 
rule the  Plea. 


Matter  occurring  subsequent  to  the  filing  of  the 


CASES  IN   CHANCERY. 

original  Bill  must  be  introduced,  not  by  way  of  Amend* 
ment,  but  by  a  Supplemental  Bill.    Suppose  a  Release 
given  after  the  filing  of  the  original  Bill,  it  could  not  be 
stated  by  way  of  Amendment.     In  some  Cases,  which, 
form  exceptions  to   the  general  Rule,  circumstances 
occurring  subsequent  to  the  filing  of  the  Bill  may  be 
introduced  by  way  of  Amendment,  as  when  Adminis- 
tration is  taken  out  after  the  Bill  filed  (A)  by  an  Ad* 
ministrator ;  or  where    an    Agreement    is   afterwards 
stamped  (•).     With  these  Exceptions,  there  is  no  Case 
where  Matter  subsequent  to  the  Bill  has  been  allowed 
to  be  added  by  way  of  Amendment ;  and  if  it  were 
feasible,  great  inconvenience  would  be  the  consequence. 
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The  Vice-Chancellor: — 
Let  me  hear  the  Demurrer  before  I  determine  upon 
the  Plea. 

Mr.  Treslove: — 
The  Demurrer  arises  out  of  another  part  of  the 
Amendments  relative  to  the  Key,  in  which  it  is  said, 
that,  on  the  9th  of  Nov.  1815,  the  Key  was  sent  to  the 
Defendant,  a  fact  which  took  place  subsequent  to  the 
filing  of  the  Bill.  As  the  time  when  the  Key  is  said  to 
have  been  sent  is  mentioned  in  the  Amendment,  we 
have  demurred  to  that  part  of  the  Bill ;  but  as  the  time 
when  the  Cause  was  tried  was  not  stated  in  the  Bill,  we 
were  under  the  necessity  of  pleading  to  that  part  of  the 
Bill,  to  introduce  the  fact,  that  the  Trial  was  on  a  day 
subsequent  to  the  filing  of  the  Bill.  The  Plea  and  the 
Demurrer  both  depend  upon  the  same  reasoning.  Both 
are  good,  or  both  bad. 


(A)   See  3  P.  Wms.  351.,         (i)     Davidson 
sed  vid.  1  Atk.  aoi.  3  Bro.  C.  C.  604. 
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The  Vice-Chancellor  :— - 
Tbis  is  a  mere  contest  as  to  the  Form  of  Pleading,  for 
it  is  admitted  that,  if  the  Facts  in  question  cannot  be 
introduced  by  way  of  Amendment,  they  certainly  may 
by  a  Supplemental  Bill. 


The.  Plaintiff  when  he  filed  his  Bill,  stated  the 
Matter*  as  they  then  stood.  The  Answer  was  put  in  on 
the  *4th  Nov.  1815.  In  the  interval  many  circum- 
stances might  have  occurred,  and  the  Defendant,  when 
he  pats  in  his  Answer,  must  state  the  facts  as  they  then 
are?  and  if  circumstances  are  introduced  in  the  Answer 
which  occurred  subsequent  to  the  filing  of  the  Bill,  the 
Plaintiff  must  be  allowed  to  make  Amendments  to  the 
Bill,  so  as  to  show  that  such  new  circumstances  men- 
tioned in  the  Answer  are  not  of  the  colour  he  represents 
them,  and  so  as  to  obtain  a  complete  Answer  as  to  sack 
circumstances.  The  Defendant,  by  his  Answer,  says 
that, "  the  Action  came  on  to  be  tried  at  the  last  Assizes 
held  for  the  County  of  Gloucester,  when  Defendant 
recovered  a  Verdict  therein ;"  and  as  to  the  Key,  he 
says,  "he  afterwards  sent  the  Key  of  the  House  to 
Messrs.  Batemmmi  Jones,  the  Solicitors  of.  the  Plain- 
tiff." Upon  this  Answer,  which  states  two  facts  which 
occurred  subsequent  to  the  filing  of  the  Bill,  the  Plaintiff 
could  not  go  into  Evidence  as  to  the  ground  on  which  tbe 
Defendant  obtained  a  Verdict,  or  to  prove  that  the  Key, 
when  sent,  was  not  accepted,  those  facts  not  being  in 
Issue.  Is  it  not  theq  competent  to  the  Plaintiff  to 
introduce,  by  Amendment,  a  Statement  which  will  put 
those  facts  in  Issue,  and  afford  the  means  of  explaining 
those  circumstances  which  are  so  relied  upon  by  the 
Defendant  in  bis  Answer?  There  must  be  some  mode 
#f  meeting  that  defence.    It  is  said,  it  can  only  be  done 
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\>j  a  Supplemental  Bill.  Wonld  not  that  occasion 
Bills  without  end  ? — for  then,  all  facts  occurring  between 
the  Bill  and  Answer  must  be  stated  by  Supplemental 
Bill,  and  thus,  fresh  facts  occurring,  many  sttch  Bills 
might  be  necessary.  A  Defendant  generally  states  the 
facts  as  they  are  at  the  time  of  filing  his  Answer,  but 
no  instance  is  stated  where  that  has  occasioned  a  Supple* 
mental  Bill.  The  Defendant  has  in  his  Answer  at 
leged  facts  posterior  to  the  filing  of  the  Bill.;,  and  all 
the  Plaintiff  wants  is  an  opportunity  of  explaining  those 
facts.  A  Bill  when  amended  is  considered  only  as  one 
original  Bill ;  how  then  can  the  Defendant  plead  and 
demur  as  to  Matter,  to  which  he  has  answered?  Thk 
Case  steers  clear  of  the  Cases  cited  in  favour  of  the 
Plea  and  Demurrer.  This  is  the  Opinion  I  hate  formed, 
looking  at  the  Case  upon  Principle ;  but  as  no  express 
Authority  is  cited  on  the  part  of  the  Defendant,  I  shall 
not  immediately  decide. 

The  Vice-Chancellor \  on  a  subsequent  day,  stated,  he 
remained  of  the  Opinion  he  had  expressed. 

Plea  and  Demurrer  OTer-ruled* 


m 

* 

KwitfHT 

V. 

Matthews* 


3d  July. 


JBj  parte  ANDREWS  in  re  EMETT(a)>  August  fth. 

THE  facts,  and  material  Arguments  in  this  Case,  *«*«■*  "^ 
appearing  in  the  Judgment  of  the  Court,  renders  any      v*****^ 
farther  Statement  unnecessary.  t^e  nu^)and  a 

Contingent  Interest,  to  which  the  Wife  would  be  entitled  if  she  survived  d 
particular  Person.  The  Creditors  insure  the  Wife's  Life.  She  dies  before 
ihe  Contingent  Interest  fell  in,  and  the  Creditors  receive  the  Insurance 
Money.  The  Husband  being  a  Bankrupt,  the  Creditors  only  allowed  to  prove 
the  Amount  of  what  was  due  to  them  after  deducting  the  Money  received  from 
the  Insurance  Office,  minus  the  Sum  paid  for  the  Insurance  and  Expenses. 

(c)  Ex  Relatione. 

Qs 


CASES   IH  CHANCERY. 

The  Vice-Chancellok  : — 
Stephen  Emett,  the  Bankrupt,  being  indebted  to 
each  of  his  Brothers,  Charles  Emett  and  Thomas 
Emett,  in  1814,  *n  order  to  cover  the  Debts  due  to 
tbem,  executed  an  Assignment  to  each  of  them  of  a 
contingent  Interest;  to  which  he  was  entitled,  determin- 
able on  the  Death  of  his  Wife  Margaret. 

In  January  18151  each  of  the  Brothers  insured  his 
Interest  in  the  Life  of  Margaret  E. ,  and  on  her  Death, 
in  March  of  the  tame  Year,  received  from  the  Insurance 
Office  2qo/.  Under  the  Commission  subsequently  issued 
against  the  Bankrupt,  each  of  the  Brothers  proved  the 
whole  of  his  Debt,  without  deducting  the  Sum  received 
fro/u  the  Insurance  Office.  The  Questioa  is,  whether 
so  much  of  the  Proof  should  be  expunged. 

Vpon  the  Argument,  I  thought  it  right  to  be  furnished 
with  the  Deeds  of  Assignment.  They  are  both  dated 
29th  Oct.  1814,  made  by  the  Bankrupt  and  his  Wife, 
of  the  one  part,  and  Charles  Emett  and  Thomas  Emett 
respectively,  of  the  other  part.  The  first  Deed  assigns 
Three  Fourths  of  the  Interest  to  Charles,  the  second 
One  Fourth  to  Thomas,  upon.  Trust,  in  the  first  place  to 
reimburse  themselves  all  Costs,  Expences,  8cc;  next, 
to  retain  their  Debts  respectively,  and  then  to  pay  the 
Overplus  to  Stephen  Emett. 

Upon  the  Argument,  this  Case  was  assimilated  to 
that  of  Godsall  and  Boldero  (a),  of  which  it  is  the 
converse.  Here  the  Party  has  recovered,  not  his  Debt, 
but  the  Sum  insured  by  his  Policy.  But  it  is  said, 
that  inasmuch  as  in  that  Case  the  transactions  were 
blended,  and  what  was  paid  by  the  Executors  absolved 
(a)  9  East  72. 
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the  Office,  so  payment  by  the  Office  discharges  the  181(5. 

Debt.    It  may  be  argued,  however,  that  it  does  not 
necessarily  follow,  that  the  Conrt,  deciding  that  the  * pa 

Party  having  been  paid  by  the  Executors,  could  not  f||  r& 

recover  from  the  Office,  would  have  decided,  that  having  Emitt*. 
been  paid  by  the  Office,  he  could  not  recover  from  the 
Executors.  The  Contract  with  the  Insurance  Office 
must  be  a  Contract  of  Indemnity ;  it  would  be  legal 
only  as  an  Indemnity  commensurate  with  the  Interest 
of  the  Party.  The  Contract  is  to  Indemnify  from  Loss, 
bat  there  was  no  Loss.  That  Cose,  therefore,  though  i€ 
bears  on  this  question,  does  not  conclude  it.  But 
another  point  arises  on  the  Assignments,  which  rnust 
decide  this  Case.  The  Assignments  have  placed  Charles 
and  Thomas  Emett  in  the  situation  of  Trustees.  The 
Bankrupt  and  his  Wife  have  conveyed  their  contingent 
Interest  to  them,  as  Trustees,  to  act  for  them,  with  In- 
demnity against  Expenses,  Covenant  not  to  interfere, 
and  express  devolution  of  their  whole  Right  and  Title. 

From  the  date  of  this  Contract  the  Bankrupt  and  his 
Wife  could  not  themselves  have  insured  in  respect  of 
their  Property — having  assigned  it  to  a  Trustee,  they 
no  longer  had  an  Insurable  Interest. 

The  Trustee  then  acting  in  part  for  himself,  in  part 
for  them,  does  an  act  beneficial  to  both  Parties ;  at  his 
own  Expense  meliorating  the  Property ;  laying  out 
Money  for  the  benefit  of  himself  and  his  Cestui  que 
Trust.  The  result  of  the  act  is,  that  the  Estate  is  bene- 
fited 200/.  Shall  he  be  allowed  to  appropriate  this 
benefit? 

It  is  clear,  that  a  Trustee  never  cad  use  for  his  own 

992 
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Ex  parte 

tii  re  - 

EfcET*. 

If  a  Trustee  re- 
news a  Lease, 
the  Cestui  que 
Trust  has  the 
benefit  of  such 
Renewal. 
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benefit  the  Property  committed  to  his  Trust,  as  in  the 
common  instance  of  a  Renewal  of  a  Lease.  Although  it 
appears  that  the  Lessor  would  not  have  renewed  with 
the  Cestui  que  Trust,  yet  the  Trustee  making  a  Con- 
tract for  himself,  and  with  his  own  Money,  cannot  set 
up  a  Title  adverse  to  that  of  his  Cestui  que  Trust,  and 
holds  the  renewed,  as  he  held  the  old  Lease  (a). 

That  is  not  precisely  the  present  Case,  because  here 
the  Insurer  had  an  insurable  Interest.  He  insured  his 
Interest;  but  he  acts  subject  to  all  the  jealousy  with 
which  the  Court  regards  a  Trustee  acting  on  the  Property 
for  his  own  benefit- 


The  Trustee  never  could  have  insured  unless  the 
Property  had  been  assigned  to  him ;  the  means,  there- 
fore, of  acquiring  the  Sum  received  from  the  Insurance 
Office,  originates  with  the  Bankrupt  and  his  Wife; 
they  divest  themselves  of  all  dominion  over  it  by  com' 
mi t ting  it  to  a  Trustee. 

ft  appears  extremely  difficult  to  maintain,  that  the 
Trustee  being  allowed  his  Payments,  is  not  to  account 
for  what  he  has  received  for  an  advantage  made  of 
Property  committed  to  him  as  Trustee;  for  Property 
acquired  partly  by  his  own  act,  partly  by  the  Assign- 
ment, the  act  of  the  Bankrupt 

,  .  Being ,  enabled  by  the  act  of  the  Bankrupt  to  obtain 
part  of  his  Debt,  he  cannot  prove  the  whole. 


(«)  Vide  t  Cksju  Cas.  tgc* 
lb.  vol.  iL  p.  307;  1  Vera. 


484;  Ambl.  719;  lb.  384» 
1  Bak.  and  Bern.  46. 
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I  have  had  considerable  doubt  on  the  question ;  but  1816. 

think  that  the  Parly  must  account  (being  allowed  what 
he  has  expended,  including  the  premium)  and  the  surplus  ***  c 

mast  be  deducted  from  the  Ptoof. 


Mr.  Wingfield,  for  the  Petition. 
Mr.  West,  against  it 


tare 
Emetx. 


BBS 


Ex  parte  HUCKEY,  in  the  Matter  of  YOUNG(«). 

MESSRS.  HUCKEYS  were  Bankers  at  Bridge-  Set-of,and 
water,  and  also  Partners  in  two  other  Banking   Con-  joint  Proqf  al- 
cems,  carried  on,  the  one  at  Taunton,  the  other  at  Bristol.  *  lowed,  in  Bank- 
The  Firms  of  the  three   Houses  were  different,  and  rvptcy,  under 
they  formed  distinct  Co-partnerships ;  but  they  all  had  tkearcumstanees. 
dealings  with  Messrs.  Young,  the  Bankrupts,  who  were 
Bankers  at  Dulverton.     It  was  stated  to  be  the  course 
and  practice  of  their  respective  dealings,  for  the  Bank- 
rupts to  lay  by  all  the  Notes  of  the  Petitioners  under 
the  said  different  Firms,  and   to  Exchange  them  at 
convenient  periods,  for  Notes  of  the  Bankrupts  own, 
taken  by  either  of  the  Petitioners  Firms  without  dis- 
tinction, who  in  like  manner  respectively  laid  by  all  the 
Bankrupts  Notes  they  accidentally  took  in  Business, 
and  kept  them  for  the  purpose  of  srich  Exchange.    At 
the  time  of  Messrs.  Young's  Bankruptcy,  the  Petition* 
ers  under  the  said  three  several  Firms  had  collected, 
and  were  the  Holders  of,  Notes  of  the  Bankrupts  to  the 
Amount  of  276/.,  and  the  Bankrupts  had  token*  Notes 
of  the  Petitioners  said  several  Firms,  amounting  in  the 
whole  to  189  /. ;  but  on&6adfc^  a  €krk  of  the  Bank- 
(a)  Ex 'Relational         ' 

Qo  3 
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t     181°*    ,      rupts,  jn$t  before  the   Commission  issued,  possessed 

^  himself  of  the  whole  of  those  Notes,  with  other  Pro* 

Huckey         Per*y  °^  ^e  Bankrupts,  to  the  Amount  altogether  of 

In  the  Matter  of  45° '•>  anc^  absconded  with  it;  however,  after  Assignee* 

Youhg.         were    chosen,    they   compromised    with    Sadler,    and 

received  100/.  to  release  him  entirely. 

The  Petition  was  presented  as  the  united  Petition  of 
Messrs.  Huckey$9  and  their  Partners,  in  the  said  three 
several  Firms,  stating  the  above  facts,  and  claiming  to 
be  allowed  to  set  off  the  189/.,  the  Amount  of  their 
Notes  received  by  the  Bankrupts,  against  the  276/.,  the 
Amount  of  the  Bankrupts  Notes  of  which  they  were  the 
Holders,  and  to  be  allowed  to  make  a  joint  proof  upon 
the  Bankrupts  Estate  for  the  Residue,  alleging,  that  it 
was  impossible  for  them  to  distinguish  the  Notes  of 
their  respective  Firms,  so  as  to  ascertain  the  particular 
set-off  to  which  they  might  respectively  be  separately 
entitled. 

Mr.  Leach,  and  Mr.  Cooke,  for  the  Petition,  urged, 
that  if  the  189/.  of  the  Petitioners  Notes  had  been 
found  in  the  possession  of  the  Assignees,  it  would 
have  been  a  clear  Case  of  set-off;  and  that,  although 
tbua  Notes  had  been  withdrawn  by  Sadler  upon  the  Com* 
mission  being  issued,  still,  as  he  was  undoubtedly  respon- 
sible  for  the  Amount  to  the  Assignees,  and  the  Assignees* 
instead  of  compelling  him  to  refund,  had  thought 
proper  to  make  terms  of  Compromise  with  him,  and 
release  him  without  the  privity  or  consent  of  the  Peti- 
tioners, for  whom  it  was  contended  the  Assignees  were 
to  be  considered,  with  regard  to  that  Debt,  as  in  the 
light  of  Trustees,  that  it  followed,  the  Assignees  must  be 
liable  to  the  Petitioners  for  the  whole  Amount  of  the 
Notes  that  ought  to  have  been  returned  to  them. 
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Sir  Samuel  Romlly,  and  Mr.  Wilson,  for  the  Assignees,     ^ 1816. 

insisted,  that  none  of  the  Cases  in  Bankruptcy  had 

gone  the  length  of  the  demand  made  by  the  Petition  to       w 

be   allowed  to  set-off  Notes  never  in  the  actual  pos-  in  the  Matter  of 

session  of    the  Assignees,  nor  made  available  to   the        Youtfo. 

Bankrupts  Estate ;  and  contended,  that  no  part  of  the 

Property  could  be  said  to  be  recovered,  since  more  than 

the  189/.  in  question  remained  due  from  Sadler  to  the 

Bankrupt's  Estate,  after  deducting  the   100/.   he  had 

paid:  And  it  was  also  insisted,  that  the  Petitioners  being 

three  distinct  Firms,  could  not  be  permitted  to  make  a 

joint  proof;  and  that,  if  under  the  circumstances  they 

were  unable  to  make  out  the  particular  set-off  to  which 

they  were  separately  entitled,  the  Bankrupt's  Estate  must 

have  the  benefit  of  their  Misfortune,  as  neither  the 

Assignees  nor  the  Bankrupt  had  made  the  difficulty. 

Mr.  Leach,  in  Reply,  contended,  that  the  habitand  prac- 
tice of  the  Bankrupt's  dealing  with  the  several  Firms  of 
the  Petitioners,  according  to  the  Affidavits  on  both 
sides,  had  in  effect  gone  the  length  of  entitling  them  to 
be  considered  as  only  one  Firm,  with  regard  to  the  Bank- 
rupts. And  upon  the  other  point,  he  contended,  (hat, 
if  the  Assignees,  after  the  Compromise  they  had  taken 
upon  them  to  make  with  Sadler,  without  the  Petitioners 
consent,  were  not  to  be  held  responsible  to  the  Petitioner* 
for  their  whole  Claim,  still  that  the  Petitioners  must  be 
entitled  in  same  way  to  the  benefit  of  that  Compromise, 
and  that  at  any  rate  they  must  be  allowed  so  much  of 
the  100/.  received  from  Sadler,  as  the  proportion  that 
their  Claim  of  189/.  bore  to  the  whole  450/.,  in  respect 
of  which  such  Compromise  was  made. 

The  Vice-Chancellor  assented  to  Mr.  LtaeKt  latter 
QG  4 


j 


5&o 

1816. 


CASES  IN  CHANCERY. 


position,  and  ordered  that  the  Petitioners  should  Be 
allowed  so  much  of  theioo/.  as  the  proportion  of  their 
Debt  or  Claim  of  189/.  to  the  whole  450/.  due  from 


isr  parte 
Hucket, 
In  the  Matur of  Sadler;  an3  that  the  Petitioners  should  make  a  joint 

Yovxc  Proof  upon  the  Bankrupt's  Estate  for  the  residue  of 
their  Debt  of  276/.,  the  Amount  of  the  Bankrupt's 
Notes  in  their  hands. 


12th  August 
A  Defendant  wko 
had  been  attend- 
ing a  Warrant 
before  the  Master 
to  produce 
Papers,  and 
wis  arrested  on 
leaving  the 
Master's  Office, 
discharged  from 
the  Arrest. 


FRANKLYN  v.  COLQHOUN. 

1HE  Defendant  had  been  attending  with  his  Solicitor 
before  the  Master,  upon  a  Warrant  to  produce  Papers, 
and  was  arrested  on  the  steps  leading  from  the  Master's. 
Office,  into  Southampton  Buildings. 

It  was  now  moved  by  Mr.  Hampton,  on  an  Affidavit 
of  the  Circumstances,  that  the  Defendant  should  he 
discharged ;  and  he  cited  Sidgier  v.  Birch  (fl),  and 
U*t\  Case  (b).  * 

Sir.  Samuel  Romilly,  and  Mr.  DowdesweJl,  opposed 
the  Motion,  on  the  ground,  that  this  Case  was  distin- 
guishable from  the  Cases  cited,  it  not  being  neceasarj 
that  the  Defendant  should  attend  the  Master  upon  the 
Warrant. 

The  Vicb-Chancellor : — 
After  the  Cases  that  have  been  decided*  I  think  this 
Person  must  be  discharged. 

Motion  granted. 


(a)  9  Ves.  69, 


(6)  aVes<**dft«u$74» 
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In  re  SADLER. 


■'*    'A  „_q 


JOHN  GRETTON  was  entitled  ip.Fe$  pf  ctftai*    l^h^ogt. 

Estates,  the  legal  Estate  ia  which  was  yetted  h*  opf  Apptiuatonffvr 

William  Sadler,  deceased,  as  a  bare  Trustee^.  ^0  died  leave  to  traverse 

without   Heirs.     A  Memorial  was  presented  tp  the  an  Inquisition, 

Lords  of  the  Treasury  by  Gretton,  stating  his  Interest  refused,  no  £rt- 

in  the  Estates— the  Death  of  Sadler  without  Heirs,  Jj^^^ 

and  praying,  that  the  Lords  of  the  Tteasttry  would  0(Uh  LtfaAp- 

adyise  His  Majesty  to  grant  the  legal  Estate   in  the  j>iicant,toinvali- 

Premises  to  him.    An  Inquisition  of  Escheat  was  after-  date  the  Inqui- 

wards  taken,  23d  May  1816,  at  the  Sheriffs  Office,  in  the  sition. 

County  of  Middlesex,  ascertaining  the  Estates  6f  Which      A  *!&  7fPi~ 

Sadler  died  seised  in  Middlesex ;  and  by  abetter  hqu^  *§*  JW»  <H 

sition  of  the  same  date,  taken  at  the  Secondaries  Office         '■.-■"-. 

verse* 

in  the  City  of  London,  as  to  Property  of  which  Sadler  was 
seised  in  the  said  City,  by  the  King's  Warrant,  reciting 
the  Inquisition,  the  Memorial  of  Gretton,  and  stating 
that  it  had  been  made  to  appear  to  the  Commissioners 
of  the  Treasury,  that  Sadler  was  seised  of  the  escheated 
Premises,  as  a  bare  Trustee  thereof,  and  not  for  his  own 
use  and  benefit;  and  that  if  Sadler  had  left  an  Heir, 
sueh  Heir  would  be  seised  thereof,  in  Trust  for  Gretton 
and  his  Heirs.  A  Grant  was  made  of  the  Estate  to 
Gretton  in  manner  therein  mentioned. 

A  Petition  was  now  presented  by  Charles  Sadler, 
claiming  to  be  Heir  at  Law,  of  William  Sculler  deceased, 
the  Trustee,  and  insisting,  that  the  legal  Estate  in  the 
Estates  in  question  was  vested  in  him,  and  praying,  he 
might  be  at  liberty  to  traverse  the  Inquisitions. 

The  Petition  was  supported  by  the  Affidavit  of  the 
said  Charles  Sadler. 


In  re 

Sadleb. 
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1816. ^         Mr.  Fonblanquc,  Mr.  Leach,  and  Mr.  Roupell,  for  the 

Petition,  insisted  on  the  facte  stated  in  the  Affidavit  of  C. 
Sadler,  as  showing,  prima  facie,  he  was  the  Heir  at  Law 
of  WilHam  Sadler,  and  being  so,  he  was  entitled  to  the 
Prayer  of  this  Petition,  that  his  claim  might  be  fully 
investigated.  The  Jurisdiction  of  the  Court  in  these 
Cases  iB  clear  from  the  Decision  in  Ex  parte  Webster  (a\ 

Sir  Samuel  Romilly,  and  Mr.  Hall,  contended, 
that,  no  Evidence  that  could  be  attended  to  was 
adduced  to  show  that  the  Petitioner  was  the  Heir  of 
Sadler.  The  only  Affidavit  is  that  made  by  the  Peti- 
tioner. To  support  such  a  Petition  as  this,  the  Affi- 
davits of  other  Persons  ought  to  be  produced  in 
corroboration  of  it.  On  our  Part,  there  are  several 
Affidavits  contradicting  that  made  by  this  Petitioner, 
and  showing  that  he  is  not  the  Heir.  No  Case,  there-* 
fore,  is  made  in  support  of  this  Petition.  Supposing  be 
was  Heir,  yet  he  would  be  merely  a  Trustee,  the  bene- 
ficial Interest  in  the  Estate  being  in  Gretton,  and  he 
would  be  bound  to  convey  to  him. 

The  Vice-chancellor  considered  Ex  parte  Webster  as  a 
Decision,  that  the  Court  has  Authority  to  allow  a  Tra- 
verse, the  Case  appearing  to  have  been  determined  after 
consideration,  though  the  grounds  of  the  Judgment  were 
not  stated.  But  His  Honor  expressed  a  doubt,  whether  a 
Person  claiming,  as  in  this  Case,  ntetely  as  a  bare  TYdstee, 
ought  to  be  allowed  to  traverse.  He  commented  upon 
the  Affidavits  and  the  Deeds  which  were  produced;  and 
concluded  from  them  that  no  prima  facie  Case  *ft» 
made  out,  showing  the  Petitioner  to  be  the  Heir  at 

(«)  6  Ves.  p.  809. 
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Law  of  the  deceased  Sadler.    There  was  only  hia  own  t     1816»    M 
Oath,  which  was  by  no  means   conclusive,  and   was  , 

besides  contradicted.  Sadlwu 

Petition  dismissed* 


Ex  parte  HARRIS    and   Others,  in  re 
CHRISTOPHER. 


-TRIOR  to,  and  in  the  Month  of  October  1814,  Har-     15th  Angost. 
ris,  and  others,  the  Petitioners,  carried  on  the  business  Order  for  Goods 
of  Wine  Merchants,  and  had  a  house  at  Oporto.  by  two  Partner* ; 

afterwards  Part- 
In  the  same  Month  of  October  1814,  Thomas  Chris-  ner ship  dissolved; 
topher  and  John  Reay,  who  then  carried  on  the  Business  a  Bil1  draw*  °" 

of  Wine  Merchants,  in  Copartnership,  gave  an  Order  ,  ,     / 

«      ^    ..  ,       .  ..V.        ™       ,      ,  but  accepted  only 

to  the  Petitioners  to  supply  them  with  One  Hundred  ^  one^  W^Q  caf_ 

Pipes  of  Port  Wine,  which  Order,  on  the  18  th  of  the  riedon  a  sepa- 
sante  Month,  was  forwarded  to  their  House  of  Business  rate  Trade,  and 
at  Oporto,  and  on  the  24th  of  January  1815,  the  Wine  *Ac  Goods  deli- 
was  shipped  at  Oporto  for  England,  and  consigned  to  Vfre   f°      ' 
Christopher  and  Reay,  the  Bills  of  Lading  being  for-        ,        , 
warded  to  them ;  and  the  Wine  armed  in  the  Thames  <**«•  Partner. 
in  March  following.  On  a  Dissolu- 

tion of  Partner- 
In  the  Month  of  December  1814,  Christopher  and  ship,  the  retiring 
Reay  agreed  to  dissolve  their  Partnership  on  or  from  Partner  sells  the 

concern,  with  the 
Partnership  Property,  to  the  other,  but  some  of  the  Partnership  Property 
remains  in  the  Partnership  Names,  and  in  the  order  and  dispos>ti»n  f  both- 
They  afterwards  btcome  bankrupts,  and  separate  Commissions  u*  against 
them.  There  being  Property  outstanding  in  the  Partnership  Names,  the  joint  Cre- 
ditors cannot  prove  under  the  separate  Commission  against  the  retiring  Partner., 
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Ex  parte 

Harris  and 

others, 

in  re 

Christopher. 
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the  31  st  of  that  Month,  and  Notice  of  such  Dissolution 
was  inserted  in  the  London  Gazette.  The  terms  of  the 
Dissolution  were,  that  Christopher  should  received  o,ooo/« 
in  Stock,  Cash,  and  Bills,  in  discharge  of  all  Claims  and 
Demands  on  the  Partnership  Property,  and  that  Reay 
should  receive  and  pay  all  the  Debts  dne  and  owing  to  and 
from  the  said  Co-partnership,  and  release  and  indemnify 
Christopher  therefrom ;  and  a  Memorandum  in  Writing 
to  that  effect  was  drawn  up  and  signed  by  Christopher 
and  Reay.  Afterwards,  in  pursuance  of  this  Agree*, 
ment,  the  Sum  of  10,000/.  was  paid  to  Christopher; 
and,  from  the  time  of  the  Dissolution  of  the  Partnership* 
Reay  continued  in  the  House  of  Business  where  the. 
Partnership  had  been  carried  on ;  sold  and  disposed  of  the . 
quondam  Partnership  Property  as  he  thought  proper; 
continued  the  Trade  on  hit  own  separate  Account, 
and  contracted  Debts  and  Engagements  in  his  sole 
Name :  Christopher  also  carried  on  the  trade  of  a.  Wine 
Merchant,  in  another  place,  on  his  separate  Account. , . 


On  the  shipping  of  the  Wine  at  Oporto,  the  House 
there  drew  a  Bill  of  Exchange,  dated  1st  January  tfi$f. 
for  the  Sum  of  4,200/.,  the  Amount  of  the  Wines,  «a 
Christopher  and  Reay,  payable  at  Twelve  Months  datp 
to  the  Order  of  the  Petitioners.  Upon  this  Bill  being 
presented  for  acceptance  at  the  house  of  Christopher  and 
Reay,  Reay  refused  to  give  a  joint  Acceptance,  and 
accepted  the  Bill,  in  his  own  name  only.  The  Wines 
were  delivered  to  Reay,  in  March  1815. 

On  the  31st  July  1815,  Reay  was  declared  a  Bbak* 
rupt. 

On  the  22d  August  1816,  Christopher  was  declared  a 
Bankrupt. 
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•  On  the  39th  August  1816,  the  Petitioners  applied, 
but  were  not  permitted,  to  prove  their  Debt  under  Chris- 
topher's Commission. 

Under  these  circumstances  a  Petition  was  presented, 
praying,  that  the  Commissioners  might  be  directed  to 
admit  the  Proof,  or,  if  the  Petitioners  were  not  allowed 
to  prove  their  Debt  against  the  separate  Estate  of 
Christopher  until  the  whole  of  the  separate  Creditors 
were  fully  paid  and  satisfied,  then  that  the  Commis- 
sioners might  be  directed  to  enter  a  Claim  for  the  Pe- 
titioners on  the  Proceedings  under  the  Commission, 
for'  the  amount  of  their  Debt;  and  in  case  there 
should  be  any  surplus  of  the  separate  Estate,  after 
paying  the  separate  Creditors  in  full,  that  such  surplus, 
or  a  suffident  part,  might  be  paid  to  the  Petitioners. 
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Ex  parte 

Hahris  and 

others, 

in  re 

Cbristophie. 


Mr.  Culten,  in  support  of  the  Petition : — 
There  being  no  solvent  Partner,  nor  any  Partnership 
Effects,  this  Petitioner  is  entitled  to  prove  under  CAm- 
topher's  separate  Commission.  By  the  Agreement  on 
the  dissolution  of  the  Partnership,  all  the  Partnership 
Effects  became  the  sole  and  separate  Property  of  Reay. 
He  acted  upon  it  as  such,  and  carried  on  the  Trade  on 
his  separate  Account,  and  contracted  Debts. 


Mr.  Cooke,  contra: — 
It  is  true,  there  is  no  solvent  Partner,  bat  there  cer- 
tainly are  Partnership  Effects,  and  therefore  these  Peti- 
tioned are  not  entitled  to  come  upon  Christopher's 
separate  Estate.  The  Agreement  on  the  Dissolution  of 
the  Partnership  was  as  stated^  but  there  is  Partnership 
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1816.  Property,  the  possession  of  which  was  not  delivered  to 

%        "        '      Reay.    The  Debtors  to  the  Partnership  of  Christopher 

H  .      and  Reay  had  Notice  that  the  Partnership  was  dissolved, 

others  but  ^*e?  ^ad  no  Notice  that  the  Partnership  Debts  were 

in  re  assigned  to  Reay,  consequently  the  Debts  remained  "  in 

Cbmstophe*.    the  order  and  disposition  "  of  Christopher  and  Reayt  and 

under  the  21  Jac.  c.  19,  must  be  considered  still  as 

Partnership  Property.    At  the  time  of  the  Dissolution 

of  the  Partnership,  and  at  the  Bankruptcies  of  Reay 

and  Christopher,  there  was  also  some  Port  Wine  of  the 

Partnership  standing  in   their  Names  in  the  London 

Docks,  without  any  Notice  having  been  given  of  any 

alteration  of  the  Property.    This,  therefore,  under  the 

Statute  of  James  (a),  must  be  considered  as  Partnership 

Property,  it  remaining  "  in  the  order  and  disposition" 

of  Christopher  and  Reay. 

There  is  another  fundamental  objection  to  this 
Petition.  The  Debt  of  the  Petitioner  must  be  con- 
sidered as  the  separate  Debt  of  Reay  only.  The  Order 
for  the  Wines,  it  is  true,  was  in  the  joint  Names,  but 
before  the  Delivery  of  them  the  Partnership  was  dis- 
solved, and  the  Petitioners  had  Notice  of  the  Dissolution. 
The  Petitioners  drew  a  Bill  for  the  Wines  on  Christopher 
and  Reay,  but  when  it  was  presented  at  the  house 
where  the  Partnership  had  formerly  been  carried  on, 
and  where  Reay  carried  on  his  separate  concern,  Reay 
refused  to  accept  the  Bill  in  the  Partnership  Firm,  and 
accepted  it  only  on  hirf  own  separate  Account,  and  in 
his  own  Name,  and  the  Wines  were  afterwards  delivered 
to  Reay,    It  must,  therefore,  be  considered  as  a  Delivery 

(a)  511  Jac.  I.  c#  19. 
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©f  the  Goods  to  Reay  only,  and  oa  his  separate  Account ;  ^     1*16. 
^  Debt  of  his;  nor  did  the  Petitioners  think  of  making 

any  Demand   on  Christopher  until  it  was  found  that  „      ^      , 
Reay  was  insolvent.  others^ 

in  re 
Mr.  Cullen,  in  Reply : —  Christopher. 

The  Statute  of  James  operates  only  to  vest  the 
Property  in  the  Bankrupt  who  gained,  or  might  have 
gained,  a  fake  Credit  by  it.  The  Statute  has  nothing 
to  do  with  Property  possessed  by  other  persons.  If, 
therefore,  it  remained  apparently  the  Property  of  some 
other  person  than  the  Bankrupt,  it  does  not  apply 
This  is  a  Case  not  within  the  mischief  intended  to  be 
prevented  by  the  Act,  and  it  does  not  apply.  The 
Wines  and  die  Debts  must  be  considered  as  the  sola 
Property  of  Reay>  and  not  as  Partnership  Property. 

Then  as  to  this  being  the  separate  Debt  of  Reay, 
It  is  admitted  that  the  Order  for  the  Wine  was  on  the 
joint  Account ;  nor  did  the  subsequent  conduct  of  Reay 
exonerate  Christopher  from  his  liability  in  respect  of  such 
Qrder. 

The  Vice-Chancello*:— 
Two  Questions  arise  out  of  this  Petition;  ist,  Whe- 
ther the  Petitioners  Debt  is  to  be  considered  as  the 
separate  Debt  of  Reay  f  and  adly,  Whether,  supposing 
it  a  Partnership  Debt,  there  are  any  outstanding  joint 
Effects ;  fox  if  there  are,  it  is  very  dear  the  Petitioners 
cannot  prove  against  the  separate  Estate  of  Christopher. 

With  respect  to  the  first  question,  it  is  said  that, 
though  the  Wines  were  originally  ordered  by  both,  they 
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*81°-    M     were-only  delivered  to  Reay.    The  joint  Order  waa  otf 
Ex  arte        ^e  l^  October  1814,  to  send  one  hundred   Pipes  of 

H  a  rris  and     P°rt  Wine  from  Oporto ;  and  Notice  was  given  by GAt*** 

others,         tcpher  and  Reay  to  the  Petitioners,  on  the  31st  Decern* 

in  re  ber   1814,  that  they  had  dissolved  their  Partnership. 

CmusTOPHEH,  After  thig  Notice,  the  Bill  for  the  Wines  was  drawn 
from  Oporto  1  at  February  1815,  before,  as  it  is  admitted, 
Notice  had  reached  the  Honse  there,  of  the  Dissolution 
of  the  Partnership.  The  Bill  was  drawn  in  the  same 
manner  as  Bills  had  before  been  drawn,  on  the  Partner- 
ship, such  Bills  having  before  been  accepted  in  the 
joint  Names.  When  this  Bill  for  49300/.  was  presented  * 
to  Reay,  he  refused  to  accept  in  the  joint  Names,  and 
would  only  accept  it  separately,  and  on  his  individual 
account.  The  Petitioners  not  then  having  delivered  the 
Wines,  might  have  refused  to  do  so,  unless  a  joint 
Acceptance  was  given ;  but  instead  of  doing  so,  they 
take  the  separate  Acceptance  of  Reay,  and  afterwards, 
in  March,  deliver  the  Goods  to  Reay  alone.  It  is  sworn 
also,  that  the  Petitioners  had  other  transactions  in  the. 
way  of  business,  with  Reay  alone,  and  also  bought 
Goods  of  him  in  his  separate  Trade;  and  it  is  only  when. 
Reay  became  a  Bankrupt,  that  they  make  any  intima- 
tion of  their  claim  upon  Christopher.  The  Petitioners 
do  not  swear  they  delivered  the  Goods  to  Christopher 
and  Reay,  upon  the  joint  Credit  of  the  two ;  and  it  is 
sworn  by  Christopher,  that  be  did  not  consider  the 
Wines  as  his.  If  this  Case  went  before  a  Jury,  I  think 
they  would  have  no  doubt  that  this  was  the  separate  ~ 
Debt  of  Reay ;  and  such  is  My  conclusion,  from  the 
Affidavits.    This  puts  an  end  to  the  Petition. 

With  respect  to  the  other  point,  there  is  no  Case 
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Vfhett  an  Agreement  between  two  Partners,  on  a  Disso-  18*0« 

lution  of  the  Partnership/  has  been  held  to  convert  the      < 

^  ,  .      _  .  _  Ex  parte 

Partnership  Property  into  separate   Property,    unless     harr1§  ^^ 

where,  according  to  the  nature  of  the  Property,  there         others, 
has  been  a  change  of  Possession  in  pursuance  of  the  in  re 

Agreement.  Ex  parte  Ruffin(c),  Ex  parte  Fell(d),  and  Christopher. 
other  Cases  (e),  determine,  that  two  Partners  may,  bond 
fide,  agree  to  dissolve  their  Co-partnership,  and  that 
what  was  before  the  Property  of  the  two,  shall  become 
the  separate  Property  of  one;  but  those  Cases  do  not 
decide  that  such  an  Agreement  is  complete,'  though 
Possession  of  the  Partnership  Property  is  not  given 
according  to  the  Contract.  To  render  such  Agreement 
complete,  Possession  of  the  Partnership  Property  must 
be  given  by  the  retiring  Partner,  to  the  other.  If  no 
change  of  Possession  follows  the  Agreement,  agree- 
ably to  the  Contract,  the  Property,  in  case  of  Bank- 
ruptcy, is  considered  as  Partnership  Property;  the 
quondam  Partners  continue  the  visible  Owners,  and  it 
is  within  the  Statute  (/),  it  being  in  their  order  and 
disposition ;  and  in  case  they  become  Bankrupts,  it  is 
not  the  separate  Property  of  the  one  Partner,  but  must 
be  considered  as  Partnership  Property,  and  divisible 
amongst  the  Partnership  Creditors.  In  this  Case,  there 
was  no  change  of  Possession  as  to  the  Wines,  or  the 
Debts.  The  Wines  remained  at  the  Docks  in  the 
Names  of  Christopher  and  Reay ;  they  appear  there  as 
joint  Property;  no  Possession  of  them  was  given  ac- 
cording to  the  Contract.    These  Wines,  therefore,  were 


(c)  6  Ves.  119.  («)  See  Ex  parte  Williams, 

id)  10  Yea.  347.  11  Ves.  3. 

(/)  ai  Jac.  I.  c.  19. 
R   B 
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*Slfl»  «  fo  4%e  order  and  disposition  "  of  Christopher  and  Ifaajft 

qnd  being  so,  the  Statute  of  James  applies,  and  they 

H  Rim  and  mu9i  ^e  considered  as  outstanding  Partnership  Property. 

others,  9°  ^^  points^  therefore,  this  Petition  is  unfounded. 

m  re 

Christopher.  Petition  dismissed,  with  Costs,   : 


MARPLES  and  others,  v.  BAINBRIDGE  and  othere. 
24th  and  29th 

The  rSrfc-  T*10*!^  MARPLES,  by  his  WiB,  11th  January 

queathedto  A.M*  l8o5>  bequeathed  to  his  Wife,  Anne  Marples,  '<  should 

"should she  she  survive  and   continue  unmarried,  all  his   Goods, 

survive,  and  Chattels*  Estate,  and  Effects  at  the  time  of  his  death,  to 

continue  wi-  xxse,  occupy  and  possess  the  same  during  the  term  of  her 

married,  all  his  Mim9\  fcfe#  g^  from  an«j  immediately  after  her  death,?' 

Eitat    and  ^e  ^V08^  °^  *€  same-    The  Testator  also  bequeathed 

Effects  at  the  *°  kk  Wife  the  Tenant  Right  of  his  Farm  at  S— : , 

time  of  his  *ad  appointed  Bainbridgef  and  anotUer,  Executors  of 

Death,  to  use,  his  Will;  but  Bainbridge  alone  proved  the  WiE. 
occupy,  and 

tfn^Lturtrt™  **  T^1**0*'*  Widow,  entered  into  Possession  of  the 
Zt/e,  and  from    *■*%  and  rf  ^  Testator's  Property ;  and  aftenraftfe, 
and  immediately  7th  April  i8cf6,  married  the  Defendant  George  Andrei), 
after  her  Death," 
he  disposed  of         i%e  Pfeintifo,  some  of  them  Legatees,  and  *H  pf 

***  "7    r/* thm  *e*t  ^  Kin  rf  **  Testator>  now  filed  *»  BiU 

Omlitimheld  aS*inft  Bato*™^*  the  Executor,  aud   ala*  against 

to  be  only  George  Andrew,  and    his   Wife  ^nne  Andrew,  1st* 

ia  terroremu  ^wc  Marpks,  insisting,  that  by  the  second  Marriage, 
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MAtPLES 

and  others, 

v. 


George  Andrew  became  entitled,  in  right  of  his  Wife, 

only  to  such  Interest  in  the  Farm  as  the  Testator  had 

at  hk  Death ;  and  that  the  Legacies  became  payable ; 

and  that  the  residue  of  the  Testator's  personal  Estate 

became  distributable  amongst  the  Plaintiffs,  the  next  of    Bainbridg* 

Kin ;  aod  the  Bill  prayed  an  Account — payment  of  the      ami  others 

Legacies— and  that  the  Residue  should  be  ascertained 

and  divided  amongst  the  Plaintiffs. 


To  this  Bill  a  Demurrer  was  put  in,  but  overruled,  on 
the  ground  that,  supposing  it  to  be  true  that  no  For- 
feiture was  incurred  by  the  second  Marriage,  nor  any 
present  Distribution  to  take  place,  yet  the  Plain  life 
«r^re  entitled  to  w  account  of  the  Residue. 


The  Defendants  afterwards  put  in  their  Answers ;  and 
Andrew  and  his  Wife,  insisted,  that  no  Forfeiture  was 
incurred  by  the  second  Marriage ;  and  that  the  Legacies 
had  not  become  pay  able,  or  the  Residue  distributable. 


■\     .* 


,    ,i 


$fr.  2><K^,and  Jtfr.  JPorfor,  for  the  Plaintiffs. 


Mr.  Fmbl**q»e,  and  Mr.  ft*yo*for  the  Defendants, 
eoBtended,  tfcot  the  Condition  was  such  as  the, Law 
«i^t  allow.  A  Condition,  that  if  tbe  Tesftatort 
Widow  should  marry  during>  her  infancy  the  Property 
should  go  over,  would  be  good;  bitf  a  Condition, 
generally,  in.  restraint  of  any  future  Manage,  m  uoft 
good,  which,  was  the  Rule  in  the  Civil  Law,  as  appears 
*imm  the  Dig&tiig).  '  ..    ,      .    ,,M 


.(f)  JLiktff  tit  1.  c.  £%  fc?v 
R  b  a 


^  *»* 


■SJC* 


••     -        ,*v     A 

.,          t       *\ 

'      '    '\'A\\ 

.*     *,    .     '..,.> 

;'  <    ««•  *i 

til'  i'  iu\  u« 
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There  is  no  Gift  over,  on  the  event  of  the  second 
Marriage,  but  only,  on  her  death :  Supposing,  therefore, 
this  Condition  were  such  as  the  Law  allows,  yet,  being 
a  Bequest  of  Personal  Property,  and  there  being  no 
immediate  Bequest  over,  on  breach  of  the  Condition, 
the  Condition  must  be  considered  in  terrorem  only. 
Fry  v.  Porter  (i),  Pullen  v.  Ready  (fc),  Harvey  v. 
Jston(l),  and  Scott  v.  Tyler  (w). 


Mr.  Leach,  in  Reply; — 
A  Bequest  during  Widowhood,  or  until  a  second 
Marriage,  is  good.  This  cannot  properly  be  considered 
at  a  Condition ;  it  is  a  Bequest  to  her  so  long  as  she 
continues  unmarried.  The  Interest  in  this  Property 
upon  the  second  Marriage,  and  until  the  Wife's  Death, 
devolves  upon  the  Plaintiffs,  the  next  of  Kin,  it  not 
having  been  disposed  of. 

a9th  The  Vice-chancellor  [after  stating  the  Case]: — 

The  Cases  are  numerous  on  this  subject.  Whea 
there  is  a  Bequest,  like  the  present,  of  Personal  Pro- 
perty, upon  a  Condition  subsequent,  and  no  Bequest 
over  on  breach  of  the  Condition,  the  Condition  is 
considered  only  in  terrortm.  It  has  been  argued,  that 
this  is  not  a  Condition,  but  a  Bequest  till  the  second 
Marriage;  but  that  is  too  refined  a  distinction;  nor 
will  the  Court  feel  disposed  to  put  such  a  construction 
on  the  Will,  as  will  occasion  a  Forfeiture.  The  lan- 
guage imports  a  Condition,  just  as  much  as  if  the  words 


(i)  iCh.Cas.i68;  1  Mod, 
86,  590;  «  Ch.  Rep.  26. 
(*)  ft  Atk.  187. 


(OiAtk.375. 
(m)ftBro.  Ch.  C«h88. 
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used,  were,  if,  or  provided,  she  continue  unmarried.     It  1816. 

must  be  considered  as  a  Condition  subsequent.    The 
Testator's  Wife,  therefore,  is  entitled  to  this  Property    Marples  and 
during  her  life,  but  the  Plaintiffs  must  have  an  Account,  ' 

and  are  entitled  to  have  the  Property  secured.  IUinbridge 

and  others. 


ANNESLEY  and  another,  v.  MUGGRIDGE 
and  another. 


A  BILL  was  filed,  ist  June  1816,  by  the  Assignees    27th  August. 

of  a  Bankrupt  Vendor,  against  Muggridge,  a  Purchaser  Auctioneer,  on 

of  two  Houses  from  the  Bankrupt;  against  Scott,  the  *jolion  of  Ven" 

Auctioneer,   who  sold  the   Houses,   and  also  azainst       '  * 

'  °  pay  Deposit  into 

Marshy  who  was  Heir  at  Law  of  the  Testator,  under  Qourt  mjnUgAw 

whose  Will    the  Vendor   claimed,  praying  a  specific  Charges  and  Ex* 

performance  of  the  Agreement  to  Purchase  by  Mug-  penses ;  and  Vcn* 

gridge,  and  that  Scott  might  pay  to  the  Plaintiffs  the  dcc  restrained  by 

Deposit  paid  on  the  Sale  of  the   Houses,  and   that  ^^^/^iM 

Muggridge  might  be  restrained  from  proceeding  in  his  ^tllnu^aln^3 

Action  agains    Scott  to  recover  his  Deposit,  and  that  the  Auctioneer 

Scott  might  be  restrained  from  paying  such  Deposit  to  for  the  Deposit ; 

"him;  and  that  Marsh  might  either  join  in  Conveyances  *nv>h*ck  Action 

to  the  Purchaser,  or  admit  the  Will  of  Sir  Charles  ^f^J^l 

Marsh,  the  Testator,  under  whom  the  Vendor  claimed  as  the  whole  Afnount 

Itevisee.  of  the  Deposit. 

The  Defendant,  Muggridge,  by  his  Answer,  insisted, 

the  Plaintiff  could  not  make  a  good  Title ;  and  that, 

under  these  circumstances,  he  was  justified  in  bringing 

an  Action-  for  the  Recovery  of  his  Deposit;  and  stated 
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that  he  intended  suing  out  Execatton  against  St0tt> 
upon  the  Verdict  he  hud  obtained  against  him  for  hit 
Deposit,  unless  restrained. 

On  the  11  tli  July  1816,  an  Order  was  obtained  from 
the  Vice-chancellor,  to  restrain  Scott  from  paying  over 
the  Deposit  Money,  414/.  to  Muggridge,  and  directing 
Scott  to  pay  such  Deposit  into  Court,  (he  having  con- 
sented Sfo  to  do) ;  the  same  to  be  paid  in  ten  days ;  and 
upon  such  payment  into  Court,  Muggridge  was  re? 
Strained  from  proceeding  in  the  Action  against  Scott ; 
pad .  Muggridge  and  Scott  were  restrained  from  eomr 
jnencing  any  other  Action  or  Actions  against  the  Plain- 
tiffs, touching  the  Matters;  and  a  Reference  was  directed 
to  the  Master,  to  see  if  a  good  Title  could  be  made  to 
the  Estate  in  question. 


On  the  22d  August  following,  an  Application  was 
inade  to  vary  the  Minutes  of  the  preceding  Order. 

Mr.  Wakefield,  for  the  Defendant  Scott,  insisted, 
that  he  ought  to  be  at  Liberty  to  retain  out  of  the 
Deposit  Money  ordered  to  be  paid  into  Caurt,  the 
Sum  of  f6lp  the  Amount  of  the  Expenses  of  the 
Sale ;  and  requested  the  tiine  for  the  payjaeo*  of  the 
Money  into  Court  might  be  extended  to  the  nth  of 
November. 


Mr.  Moore,  on  the  part  of  the  Defendant  Muggridge, 
erged, that  lie  had  recovered  a  Verdict  against  Arfrtr, 
tot  the  full  amount  of  this  Depbsifr—tfeat  ff  the  Titft 
proved  defective*  he  had  aright  to  claim  auch  Deposit 
1  that  the  payntet  iitoCbmrt  Was  bnterad  fdt  At 
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Security  of  the  Party  who  should  appear  eventually 
entitled  to  the  Deposit  j  but  if  Scdtt  was  allowed  to 
make  the  deduction  he  claimed,  the  Security  to  M*tg<- 
gridge  would,  pro  tamto,  be  lessened.  Scott  must  look 
for  his  remuneration  to  those  who  employed  hiqt  to 
sell.    There  is  no  Case  on  this  point. 

Mr.  Wakefield,  in  Reply : — 
An  Auctioneer  is  always  considered  as  entitled  to 
deduct  the  Expenses  of  the  Sale  out  of  the  Deposit. 
He  has  paid  the  Duty  on  the  Sale.  The  Suit  may 
exist  for  years;  and  is  the  Auctioneer  to  lay  out  of  hts 
Money  all  the  time  ?  In  a  similar  Case,  of  Humphry* 
v.  HolUst,  January  1814,  The  Lord  Chancellor  directed 
the  Auctioneer  to  pay  in  the  Deposit,  after  deducting 

his  Charges  and  Expenses. 

« 

Mr.  Treslove  [Amicus  Curia]: — 
I  was  in  that  Cause.  Mr.  Roupell  and  myself  settled 
the  Minutes  according  to  what  we  considered  the  usual 
course  in  these  Cases;  other  points  were  much  dis- 
cussed; but  there  was  no  Argument  upon  the  Auctioneer's 
right  to  retain. 

The  Vice-chancellor:—'  r 

The  Purchaser  has  obtained  a  Judgment  which  en- 
titles hita  to  the  Whole  amount  of  the  Deposit  in  the 
hands  of  Scott,  the  Auctioneer ;  nor  did  Scott  insist  ofi 
any  set-off,  or  on  any  right  to  retain ;  Muggricfee,  thefe* 
fore*,  has  strong  ground  for  insisting,  if  an  Injunction  is 
granted,  It  ought,  at'  least,  to  be  accompanied!  with'an 
Order  for  the  payment  of.  the  full  amount  of  the 
Deposit  Money  info  Court.  On  the  qtfier  hand,  thp 
Auctioneer  may  reasonably  urge  that  ho  has  a  Lien  on 
the  De^Mitftin  his  hands,  forjhisrchargei  suttLeJtpeitie*. 
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Pending  the  dispute  as  to  the  Title,  all  the  risk 
respecting  the  Deposit  rests  with  the  Vendor:— For 
though  the  Auctioneer  is,  to  a  certain  degree,  a  Stake- 
holder for  Vendor  and  Vendee,  yet  so  far  as  respects 
any  risk  as  to  the  Deposit,  the  Auctioneer  is  con- 
sidered as  the  Agent  only  of  the  Vendor.  I  lately 
had  occasion  to  consider  this  subject,  on  a  Question 
made,  as  to  Interest  upon  a  Deposit  (a).  The  Deposit 
is  the  Vendor's  Money ;  and  the  risk  belonging  to  it 
is  his;  and  if  the  Vendor  moves  to  have  the  Deposit 
paid  into  Court,  (which  on  large  Purchases  it  is  always 
prudent  to  do  for  the  sake  of  security,  and  to  obtain 
Interest  on  the  Deposit),  there  is  good  ground  for  the 
Auctioneer  insisting  to  have  his  Costs  and  Expenses 
first  deducted ;  and  not,  as  in  a  Case  circumstanced  like 
this,  be  compelled  to  wait  the  termination  of,  possibly,  a 
protracted  Law  Suit  of  many  years  continuance.  The 
Case  which  has  been  cited  of  Humphry*  v.  Hollist,  shows 
what  has  been  done  by  the  Court  in  circumstances  like 
the  present.  When  the  matter  was  mentioned  before, 
I  desired  the  Cases  might  be  looked  into.  No  Case  bat 
that,  has  been  found.  The  Order  there  seems  reason- 
able* The  only  difference  between  the  Cases,  is,  that 
in  this,  a  Judgment,  at  Law  has  been  obtained;  bat 
that  makes  no  difference.  I  must,  therefore,  order 
Scott  to  pay  in  the  Deposit,  minus  his  charges  and 
expenses.  I  admit  this  may  operate  hardly  upon  the 
Purchaser,  if  the  Contract  is  not  established  \  but  I 
think  it  proper  to  follow  the  Case  to  which  I  have 
adverted. 


(a)  See  Smith  v.  Jack-  want  of  Papers,  have  not  been 
son,  post  p.  618.  That  Case,  presented  in  chronological 
arid  some  others,  owing  to  the     order. 
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ON  the  18th  April  1815,   a  Bill  was  filed   by*  the    ***  August. 

Plaintiff  for  a  specific  performance  of  a  Purchase  Agree-    After  a  Report, 

ment.     The   Defendants  put  in   Answers;    and    after-  which  »««»- 

wards,  on  Motion,  an  Order  was  made,  21st  July  1815,    'm*    ?*^a,70r 

referring  it  to  Master  Alexander,  to  see  if  a  good  Title  one  yi^^ 

could    be   made.     The   Master  reported,    22d    March  anotficr  Master 

1816,  in  favour  of  the  Title.     No  exception  was  taken  in  another  pro* 

to  the  Report ;   and  on  the  14th  May  1 816  it  was  absd-  needing,  made  a 

lately  confirmed.  **"*'  *  whkh 

the  Title  was 

affected.     On 
On  the  18th  July  1816,  the  Defendant  presented  a  Motion  to  ref 

Petition,  supported  by  Affidavit,  praying  a  Reference  the  Title  back 
back  to  the  Master  as  to  the  Title ;  and  stating,  that  on  to  the  Master 
the  17th  June  1816,    the  Defendant  received   Notice  who  had  reported 
from  Charles   Browning,  Esq.,  the  Committee  of  the  thfre  wa*  a  good 
Person  and  Estate  of  Louisa  Browning,  a  Lunatic,  who     '  e*  ar\ Urder 
claims  the  Estate  in  question ;  enclosing  a  Report  of   . 
Master  Harvey,  dated   7th  May   1816,  in  which  he 
stated,  that  in  pursuance  of  an  Order  made  in  the 
Lunacy,  24th  July  1815,  whereby  he  was  directed  to 
inquire,  whether  it  would  be  proper,  and  for  the  benefit 
of  the  Lunatic  and   the  Estate,  that  any,  and  what, 
steps  ought  to  be  taken,  or  proceedings  had,  to  recover 
possession  of  the  Estate  and  Premises  mentioned  in  the 
Order  (the   Premises    purchased   by   the  Defendant): 
and  that  the  Master  was  of  Opinion,  under  the  circum- 
stances, it  would  be  proper  to  file  a  Bil^for  the  Recovery 
of  the  Estate.    An  Affidavit  was  filed  by  the  Defen- 
dant and  his    Solicitor,  in  which  they  negatived  any 


59* 


1614. 


Jeudwins 

,0. 

Alcock 
and  another. 


CASES    IN   CHANCERY. 

knowledge  of  the  proceedings  before  Master  Harvey,  tiU 
after  the  Report  was  absolutely  confirmed. 

The  objection  to  the  Petition  was,  that  the  Report 
being  confirmed,  the  subsequent  proceedings  before 
Master  Harvey  could  not  affect  it ;  but  on  the  other 
side  it  was  said  that,  there  ought  to  be  a  Reference  back 
to  Master  Alexander,  as  to  the  Title,  as  the  Report  of 
Master  Harvey  afforded  strong  reason  to  believe  a  good 
Title  could  not  be  made ;  and  the  Vice-Chancellor  was 
of  that  Opinion;  and  that  under  the  circumstances  the 
Title  ought  to  be  referred  back  to  Master  Alexander  to 
report  again  upon  it. 

Sir  Samuel  Romilly,  and  Mr.  Wilson,    for  the 
Petition. 

Mr.  Leach,  and  Mr.  Dowdeswell,  contra : — 


29th  August. 

A  Creditor 
who  assents  to 
and  acts  under 
an  absolute  Bill 
of  Sale  for  the 
Benefit  of  Cre- 
ditors, but  does 
not  sign  the 
Deed,  cannot 
afterwards  sue 
out  a  Commission 
Sale  was  an  Jet 


Ex  parte  SHAW  and  another.. 

THIS  was  a  Petition  to  supersede  a  Commission  of 
Bankruptcy  against  John  Taylor,  on  two  grounds: 
First,  that  the  Debt  of  the  Petitioning  Creditor,  Xjig, 
arose  from  so  much  Money  received  by  the  Bankrupt 
as  Clerk  01  Book-keeper  to  Ling,  in  the  course  of  bis 
Employment,  and  as  to  which  Xing  had  sworn,  before  a 
Justice  of  the  Peace,  that  the  Bankrupt  had  fraudu- 
lently and  feloniously  embezzled  the  same;  which  if 
true, it  was  Felony  (a),  and  in  consequence,  the  civil  rights 

against  the  Debtor  on  the  ground  that  the  absbtutt  BM+f 
of  Bankruptcy* 
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<rf  Ling  mete  merged,  and   therefore  he  could  not  is  lis. 

sue  out   a  Commission.    Secondly,  That  the  Act  of     *        v        ' 
Bankruptcy  was  founded  on  an  absolute  Bill  of  Sale,        E* parte 
executed  by  the  Bankrupt  to  the  Petitioners,  for  the         .     ^ 
benefit  of  his  Creditors;  and  that  the  Petitioning  Cre- 
ditor, Ling,  had  assented  to  the  same,  and  could  not 
therefore  insist  upon  it  as  an  Act  of  Bankruptcy. 

Mr.  Bell,  and  Mr.  Montagu,  for  the  Petition. 

Mr.  Cullen,  contra. 

The  Vice-Chancellor : — 
This  Commission  is  sought  to  be  superseded  on  two 
grounds,  is*.  That  there  was  no  legal  Debt  to  support 
the  Commission ;  and  adly.  That  there  was  no  Act  of 
Bankruptcy. 

It  is  not  disputed  that  the  Bankrupt  was  indebted  to 
the  Petitioning  Creditor  in  a  Sum  of  120/.;  but  it  is  said 
that  the  civil  remedies  for  the  Recovery  of  this  Debt 
were  merged  in  the  Felony.  Was  this  a  Felony  withio 
the  Act?  To  render  it  such,  there  must  be  a  fraudulent 
Concealment  and  Embezzlement.  What  is  Embezzle- 
ment? Not  merely  receiving  Money  as  a  Clerk  and 
Book-keeper.  It  is  said  Ling  made  a  Charge  of  Felony, 
before  a  Justice  of  the  Peace,  against  the  Bankrupt; 
but  that  does  not  preclude  him  from  insisting  on  his 
Civil  Rights  fot  the  Recovery  of  the  Debt.  When  life 
made  the  Charge,  he  might  suppose  a  Felony  had 
been  committed.  It  appeared  to  the  Magistrate  to  be 
a  disputed  Matter  of  Account,  and  not  a  Caae  for  a 
Prosecution.    Ling,  by  preferring  the  Charge,. under  a  u 

mistaken  idea  that  4l*e  Baukmp$  bad  committed  a 
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Felony,  did  not  lose  his  civil  remedies  for  the  recovery 
of  the  Debt. 

With  respect  to  the  Act  of  Bankruptcy,  it  appears 
the  Bankrupt  executed  an  absolute  Bill  of  Sale  to  the 
Petitioners.  No  Trust  is  stated  on  the  face  of  the 
Deed;  but  from  the  Affidavits  of  the  Petitioners'  it 
appears  that  the  Deed  was  executed  for  the  Benefit  of 
all  the  Creditors.  Then  has  this  Petitioning  Creditor 
Ling,  by  subsequently  assenting  to  the  Bill  of  Sale,  and 
acting  under  it,  made  himself  a  party  to  it  ?  If  he  has, 
he  cannot  resort  to  a  Commission  founding  the  Act  of 
Bankruptcy  upon  that  Bill  of  Sale  (a).  That  would  be 
against  good  faith.  It  is  clear  from  the  Affidavits  that 
he  was  cognizant  of  the  Deed,  though  not  a  Party  to 
it,  and  agreed  to  receive  payment  of  his  Debt  under  it. 
He  urged  the  Auctioneer  to  sell,  and  approved  of  the 
Sale.  He  called  for  an  Account  of  the  Produce  of  the 
Sale;  and  only  complained  that  his  Debt  had  not  been 
discharged.  After  thus  by  his  conduct  becoming  a  Party 
to  this  Bill  of  Sale,  he  cannot  sue  out  a  Com  mission 
on  the  ground  that  the  Bill  of  Sale  was  an  Act  of 
Bankruptcy.    The  Commission  must  be  superseded. 

Petition  granted. 


Ex  parte  BIRCH. 
30th  August.     IN    18 12,   Richard  Scarratt,  being  considerably  io- 
A  Petition  to       debted  to  Birch,  the  Petitioner,  executed  a  \V arrant  of 
prove  a  Debt,  and  to  *fay  a  Bankrupt's  Certificate,  albwed,  the  delay  in  prov- 
ing being  accounted  for. 


(a)  Btmibrd  v.  Barret  * 
T.  R.  594 ;  and  see  Spgttif- 
woode  r.  Stockdale,  Cooper, 


105, 106 ;  and  Ex  parte  Craw* 
ford,  1  Christ0.  Bank1.  Law, 
p.  97- 
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Attorney  as  a  Security  for  what  was  due,  and  for  future  V?I6. 

advances.     In    Hilary   Term,    1815,  Judgment    was 
entered  up  upon  the  Warrant  of  Attorney  for  1700/.,  Birch 

and  4/.  Costs.  On  the  10th  February  1815,  a  Writ  of 
Fieri  Facias  was  issued  upon  the  Judgment,  indorsed  to 
levy  1700/.  and  upwards,  and  delivered  to  the  Under 
Sheriff  for  the  County  of  Stafford,  to  execute  the  same. 
At  the  request  of  Scarratt  the  Writ  was  thrice  renewed, 
and  the  last  Writ  was  delivered  to,  and  executed  by, 
the  Sheriff  on  the  10th  May  1815.  On  the  preceding 
day,  (9th  May,)  Scarratt  absconded,  and  on  the  follow- 
ing 23d  of  May  a  Commission  issued  against  him,  and 
he  was  declared  a  Bankrupt,  the  Act  of  Bankruptcy 
being  founded  on  the  absconding.  Evans,  the  Brother, 
in-Law  of  Scarratt,  was  the  Petitioning  Creditor  under 
the  Commission ;  and  Birch,  believing  the  Commission 
to  have  been  concerted  between  Scarratt  and  Evans, 
directed  the  Sheriff  to  proceed  to  a  Sale  of  the  Gooda 
and  Property  of  Scarratt,  which  had  been  taken  in 
Execution  wider  Birch's  Fieri  Facias,  which  was,  accprd- 
ingly,  done.  The  Assignees  brought  an  Action  against 
the  Sheriff  for  the  Goods,  and  on  the  16th  March  xSx6, 
at  the  Assizes  for  Stafford,  a  Verdict  was  obtained  by. 
the  Assignees  for  the  amount  of  the  Property  taken 
under  the  Execution.  Pending  these  Proceedings, 
Scarratt  procured  his  Certificate  to  be  signed  by  the 
requisite  number  of  Creditors,  and  by  the  acting  Com- 
missioners, and  the  same  was  before  the  Lord  Chanr 
cellor  for  his  Allowance.  The  Debt  of  Birch  was  equal 
to  the  amount  of  all  the  Debts  proved  under  the 
Commission.  Under  these  circumstances,  the  Petition 
of  Birch  prayed  for  an  Order,  that  he  might  be  at 
liberty  to  call  a  Meeting  of  the  acting  Commissi ooeis, 
and  prove  bis  Debt;  and  that  in  the  mean  time  the 
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1816.         Allowance  and  Confirmation  of  the  Certificate  might 
'        '  be  stayed;  and  that  the  Petitioner  might  be  at  liberty 

ZZO?*  to  assent  to  or  dissent  from  the  Allowance  of  the  Certtk 
flcate;  and  for  that  purpose,  that  the  Certificate  migbr 
be  sent  back  to  the  Commissioners  to  ve-certify  die1 
same  to  the  Lord  Chancellor.  The  Petition  was  sup- 
ported by  an  Affidavit  of  Birch,  verifying  the  facte 
stated  in  the  Petition;  and  further  stated  his  belief, 
"  until  the  time  that  such  Action  was  tried,  that  the 
said  Execution  was  a  valid  Execution,  and  that  he 
ahould  have  recovered  the  Amount  levied  under  the 


Mr.  Heald,  «ad  Mr.  Richards,  for  the  Petition. 

Mr.  Leach,  contra,  contended,  that  no  Case  .had 
been  made  in  support  of  the  Petition.  Unless  Abe 
Petitioner  was  prevented  proving  his  Debt,  by  circwu* 
dtanees  not  under  his  control,  the  Court,  though  it  will 
aflowhhn  to  prove  his  Debt,  will  not  stay  the;  Ces* 
tificate.  This  Petitioner  thought  proper  to.  defeat  W 
Action  in  which  he  was  unsuccessful;  and  his  delay, 
on  that  oeoomt,  in  proving  hfe  Debt,  did  aot  -now 
entitle  him  to  stay  the  Certificate*  .    * 


Mr.  Hemld,  m  Reply*  observed,  there  wasgo^d 
for  defending  the  Aetioa,  andttotbiag  veaaftDtis  of 
dilatory  on  the  part  of ■ die  Defendant.  Admitting  i* 
to  be  true,  that  to  obtain  such  an  Order  as  is  here 
prayed,  the  delay  hi  proving  must  be  from  t> ciacum- 
stances  not  under  the  control  of  the  Party,  thia  *•* 
precisely  Ithat •  Case,  and  falls  within  the  pwaotpto 
relted  on. 
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The  Vics-Chancellor  : —  1^16, 

Under  the  circumstances  of  this  Case,  the  absconding  *  *  ' 
being  the  day  before  the  Execution,  and  tbe  Petitioning  B&pm+to 
Creditor,  the  Brother-in-Law  of  the  Bankrupt,  I  think 
there  were  sufficient  grounds  to  induce  the  Petitioner  to 
defend  the  Action  at  Law ;  there  was  nothing  to  blame 
in  his  conduct;  he  has  sufficiently  accounted  for  not 
applying  sooner;  the  Petition,  therefore,  must  be 
granted. 

Petition  granted. 


Ex  parte  ALSOPP  and  others,  in  re  DICKEN.  4th  and  7th 

May. 

THIS  was  a  Petition  by  Creditors  who  had  proved  ttycMnTh&g 

a  Debt  of  10,669/-  75*  under  the  Commission,  against  payment  qfDi- 

Dicken,  praying    an  Order   upon  the  Assignees   for  vidends,on  the 

payment  of  the  Dividends  upon  their  Debt,  together  ground,  thai 

with  Interest  from  the  time  when  the  Dividend  ought  N?ttce  *»  ken 

to  have  been  oaid  gwen  tkem  **  a 

10  nave  Deen  paw.  third  Person  of 

By  the  Affidavit  of  file  Assignees,  it  appeared  that  Dfadcndtno 
J.  B.  Scott  claimed  a  right  to  these  Dividends ,  under  Petition  having 
an  Agreement  with  the  Petitioners,  and  on  the  9th  been  presented 
August  18*5,  gave  notice  of  their  claim  to  the  Assig-  h  **&  Clamant 
%ees,  and    not    to    pay  over    the    Dividends,  whiA  ^^a.r?rw,,' 
amounted  to  1600/.  8*.,  to  the  Petitionee  **™  ^Tr 


The  Assignees  placed  the  Dividends  in  a  Banker's 
hands,  and  afterward*,  at  the  request  of  Scott*  bid 
tfagmout  in.  Exchequer  Bills. 

No  further  steps  were  taken. 


euck  notice  of 
adorn* 


604 

1816. 

' * ' 

Ex  parte 

Alsopp  and 

others, 

«i  re 

Dicken. 


CASES  IN  CHANCERY. 

The  Assigaess  submitted  to  act  as  the  Court  should 
direct. 


Sir  S.  Romilly,  and  Mr. Ducktoorth,  for  the  Petitioner, 
cited  Ex  parte  Graham  (a),  and  Ex  parte  Whitende{b), 
to  show  that,  the  Assignees  were  not  justified  in  detain- 
ing the  Dividends. 


Mr.  Leach,  and  Mr.  Wingfield,  for  the  Assignees, 
urged,  that  the  Petition  ought  to  have  been  served  upon 
Scott,  and  that  the  Court  ought  not  to  make  an 
Order  unless  he  was  brought  before  the  Court  to  discuss 
his  claim  with  the  Petitioners. 

The  Vice-Chancellor: — 
When  a  Debt  is  proved,  the  Assignees  cannot  resist 
payment  of  the  Dividends ;  that  was  decided  in  the 
Cases  cited.  If  they  have  objections  to  the  Proof,  they 
must  Petition  to  expunge  it.  A  Proof  is  in  the  nature 
of  a  Judgment,  and  before  the  late  Act(c),  a  Petition 
might  have  been  presented,  or  an  Action  brought  (rf), 
for  the  Dividends,  and  on  such  JPetition  or  Action,  the 
Assignees  could  not  object  to  the  Proof.  The  Question 
now  is,  whether  these  Assignees,  having  had  notice  of 
a  Claim  made  by  a  third  Person  to .  these  Dividends, 
are  warranted  in  delaying  the  Payment  of  them ;  and, 
whether,  on  a  Petition  by  the  Creditor  to  have  the 
.Dividends  paid  to  him,  it  is  open  to  them  to  object 


(a)  1  Rose,  456. 
(*)  lb.  319. 

(c)  49  Geo.  III.  c.  1  a  1 ,  s.  1 1. 

(<*)  S*e  Brxnme  v.  BuUen, 

Doagl.  89*4  but  Lord  Jtafa* 


dale  would  enjoin  a  Party  pro- 
ceeding by  Action  to  recover 
Dividends,  <Jardiner v.  Shan- 
non, 2  Sen.  *fid  £&.**& 


CASES  IN  QHANCERY. 

That  the  third  Person  who  hai  given  notice  of  his  claim 
to  the  Dividends,  aught  to  be  served  with  the  Petition. 

A  Person  merely  giving  notice  to  the  Assignees  of 
a  claim  upon  the  Dividends,  without  stating  the  nature 
of  his  claim,  or  stating  a  claim  which  on  the  face  of  it 
h  frivolous,  cannot  justify  Assignees  in  retaining  the 
Dividends.  If  that  were  permitted,  Assignees  would 
constantly  be  setting  up  such  excuses  for  retailing 
Dividends,  and  the  Creditor  would  be  pat  to  the  ex- 
pense of  a  Petition,  and  the  Costs  of  the  Assignees,  if 
the  Claimant  should  be  insolvent. 


Before  the  late  Act,  as  1  have  observed,  an  Action 
might  have  been  brought  against  the  Assignees  for  the 
Dividend ;  and  the  Assignees  could  not  insist,  by  way  of 
defence,  that  a  notice  had  been  given  them  of  a  claim 
to  the  Dividends,  by  a  third  Person.  A  Bill  of  Inter- 
pleader must  have  been  filed  by  them.  The  Act  was 
intended  to  facilitate  the  claims  of  the  Creditor;  but 
if  the  doctrine  urged  be  true,  it  would  occasion  an 
additional  inconvenience.  It  seems  to  me  proper  to 
consider  a  Petition  under  the  Act,  as  a  substitution  for 
an  Action,  and  that  the  language  of  Assignees  to  third 
Persons  claiming  the  Dividends,  ought  to  be,  "  Wc 
can  do  nothing — the  Order  of  Dividend  is  imperative 
upon  us.  If  you  have  any  claim  upon  the  Dividends 
yon  must  Petition  the  Court."  An  Assignee  is  not  a 
mere  Stakeholder — he  has  no  option — he  is  bound  to 
pay  the  Dividend. 


Here  the  Assignee  had  notice  on  the  gth  August 
181 5*.  and  jet  no  Petition  has  since  been  presented  by 
the  Claimant  to  get  his  right  ^judicatdd,  and  at  this 
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7th  May. 


,  no  Petition  or  Bili  is  filed,  though  this  Petition 
was  presented  and  answered  so  long  ago  as  the  29th 
November  1815.  This  Case,  therefore,  fails  within  the 
principle  en  which  the  Cases  cited,  were  decided- 

Under  these  circumstances,  I  think  it  was  unnecessary 
to  make  this  Claimant  a  Party  to  the  Petition.  If 
made  a  Party,  be  might  have  disclaimed.  The  Assig- 
nees after  waiting  a  reasonable  time  after  Notice  of  the 
Qaiin,  were  wrong  in  detaining  the  Dividend.  This  is 
my  pfeaejit  impression-. 

The  Vice-Chancellor  : — 
I  retain  tie  Opinion  I  before  expressed.  The  Assig- 
nees mast  pay  to  the  Petitioner  the  Dividends,  with 
Interest,  and  the  Costs  of  the  Petition,  which,  as  the 
Assignees  do  not  appear  to  have  intended  any  thing 
improper,  must  be  paid  out  of  the  Estate. 


9th  May. 
A  Vendor  per- 
mUting  the  Ven- 
dee to  take  Pot- 
session,  before  the 
completion  of  the 
Title,  without 
any  stipulation 
as  to  the  Purchase 
Money,  cannot 
on  Motion,  have 
the  Purchase 
Money  paid  into 
Court. 


CLARKE  «.  ELLIOTT. 

A  PURCHASER,  ander  a  Decree  of  the  Court 
In  this  Cause,  having  been  permitted  to  take  Possession, 
before  the  completion  of  the  Title,  and  a  Conveyance 
to  htm,  Mr.  Hatlewood  now  moved,  that  he  might  pay 
his  Purchase  Money  into  Court;  observing,  that  the 
taking  of  Possession  had  been  considered,  in  some  Cases, 
as  a  waver  of  the  Title,  but  that  he  did  not  insist  upon 
that,  but  only  desired,  as  the  Purchaser  was  in  Posses- 
sion, that  the  Purchase  Money  should  be  paid  int* 
Court,  to  awak  the  decision  on  the  Title. 


CASES   IN  CHANCERY. 

Mr.  Wray,  contra,  contended  that  the  Party  was 
let  into  Possession  by  the  Vendor,  during  the  Nego- 
tiations as  to  the  Title ;  and  being  a  Possession  taken 
by  curtesey,  it  could  not  be  considered  as  a  waver  of 
the  Title,  or  as  imposing  an  obligation  to  pay  the 
Purchase  Money  into  Court. 

The  Vice-Chancellor  : — 
There  is  great  difficulty  in  saying  what  is  to  be  done 
in  a  Case  like  the  present,  in  the  interval  between  the 
period  when  Possession  is  permitted  to  be  taken,  and 
the  Title  completed. 

If  the  Vendor  thinks  proper,  voluntarily,  to  let  the 
Purchaser  take  Possession,  without  any  Agreement  as 
to  the  Purchase  Money, .  it  was  his  folly  in  doing  so, 
before  the  Title  was  determined.  What  Terms  can  the 
Court  impose  ?  Where  the  Party  was  let  into  Posses- 
sion under  a  mutual  Idea  that  the  Title  would  be  spee- 
dily settled,  and  the  delay  in  the  completion  of  the  Title 
was  occasioned  by  the  Vendee,  the  Court  interposed  (a); 
but  whether  wisely  or  not,  may  be  questioned,  sinoe 
it  was  the  imprudence  of  the  Vendor  in  letting  the  Ven- 
dee into  Possession  before  the  questions  upon  the  Title 
were  disposed  of.  No  Case  of  that  kind  is  made  here, 
and  there  is  great  difficulty  in  determining  what  is  to  be 
done.  Can  the  Court  make  a  Contract  for  the  Parties  ? 
Is  the  Court  to  say,  u  You,  the  Vendee,  mast  pay  your 
Purchase  Money  into  Court,  or  deliver  up  Possession 
again?"  There  is  difficulty  in  ordering  the  Purchase 
Money  into  Court,  for  when  that  is  done,  the  Vendor 
-may  jaiajr  in  his  exertion*  to  complete  the  Title..  As 
to  the  .^ebveryttip  of  Possession  again,  that  may  lead 

(a)  GibdoA  *  Clarke,  i  Ves,  and  Be*u  50H  .•••.. 
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to  great  inconvenience  and  injustice.  Suppose  the  Ven- 
dor on  delivering  up  Possession  to  the  Vendee,  has  sold 
off  his  Stock,  and  removed  to  a  new  Farm,  in  a  distant 
situation,  what  favour  is  it  to  a  Man,  so  circumstanced, 
to  have  Possession  of  the  Estate  returned  upon  him  ? 
The  Rule,  therefore,  laid  down  in  Clarke  v.  Wilson(b)f 
cannot,  I  think,  be  considered  as  an  universal  Rule.  Is 
the  Court  to  set  an  Occupation  Rent  ?  In  what  way  is  that 
to  be  ascertained  ?  A  Vendee,  who  is  uncertain  whether 
a  good  Title  will  be  made,  and  who  may  be  liable  to 
be  turned  out  of  the  Estate,  cannot  use  it  in  that 
profitable  manner  he  would  do  if  he  had  a  certain 
Possession;  and  it  would  be  injustice  to  make  him  pay 
a  Rent  equal  to  what  might  be  expected  from  one  who 
had  a  certain  interest  in  the  Premises,  a  Possession 
incapable  of  being  disturbed. 


But  then  it  is  said  he  should  pay  Interest  on  the 
Purchase  Money.  In  this  there  is  difficulty.  Suppose 
the  Title  should  turn  out  to  be  bad,  and  the  Vendor 
has  received  this  Interest  for  three  or  four  Years,  and 
his  Bill  is  ultimately  dismissed,  he  being  unable  to  make 
a  good  Title;  is  the  Purchaser  to  be  put  to  the  incon- 
venience and  risk  of  recovering  back  in  an  Action  at 
Law,  the  Interest  so  paid  ? 

Each  Case  must  depend  upon  its  circumstances. 
There  are  no  circumstances  in  this  Case  to  induce  me 
to  make  the  proposed  Order.  The  bare  act  of  taking 
Possession,  by  consent,  before  the  Title  is  completed, 
does  not,  in  my  opinion,  entitle  the  Vendor  to  have  the 
Purchase  Money  paid  into  Court 

Motion  refused. 
0)  15  Vcs.  317. 
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SIMPSON  and  others,  v.  GtTTERIDGE 
and  others. 

1  H  IS  Cause  came  on  upon  Exceptions  to  the  Master's        ,    j|    ' 
Report.    The  Exceptant,  Dr.  O'Brien,  was  the  Pur- 
chaser of  an  Estate  sold  under  the  Directions  of  the  $etiiement  f 
Court  in  this  Cause.    The  Master  reported,  that  a  good  Rent-charge 
Title  could  be  made.     Five  Exceptions  were  taken  to  upon  an  Adult 
the  Report.    The  second  and  fifth  Exceptions  involved  female  before 
only  questions  of  fact,  which  it  is  unnecessary  to  notice.  Marri*ge> «» 
The  first  Exception  was,  "  Because  it  does  not  appear     p  ^ ,        r' 
that  the  Most  Honourable  Lady  Mary  Emily,  Mar-  from  the  Hu$m 
chioness  of  Salisbury,  is  barred  of  her  Title  to  Dower  band  of  other 
in  and  out  of  the  Premises,  except  by  a  Jointure  An-  Lands  than  those 
nuity,  limited  to  her  by  Indenture  of  Settlement,  dated  charged,  is  not 
the  20th  Day  of  September  1782,  made  pursuant  to  ^kd  to  look 
Articles  executed  previous  to  her  Marriage  with  the  !"°,,  T™~ 
Most  Honourable  James  Marquis  of  Salisbury,  bearing  /)««&  to  see 
date  the  19th  Day  of  July  1773,  and  which  Settlement  whether  he  had 
was  in  and  by  an  Act  of  Parliament,  passed  in  the  Forty-  a  good  Title  to 
first  Year  of  the  Reign  of  his  present  Majesty,  de-  the  Lands  out  of 
clared  to  be  a  Satifaction  of  the  Covenant  of  the  said  ™Wc* the  **"*> 
Marquis  contained  in  the  said  Articles,  notwithstanding  .    ® 

the  doubt  entertained  therein,  as  in  the  said  Act  is      It  is  no  Ob- 
expressed ;  but  which  said  Jointure  Aunuity,  it  is  con-  jection  to  a  Title 

that  two  Fee 
Farm  Rents,  created  by  Letters  Patent  by  James  J.  are  not  shown  to  have 
been  extinguished,  it  being  proved  that  no  Claim  had  been  made  by  the  Crown 
of  the  Rents  from  the  Year  1^06,  and  no  Proof  of  any  previous  Claim. 

No  Objection  to  a  Title  that  an  Assignment  of  a  Term  was  executed  by  one 
Executor  only,  though  the  Deed  was  prepared  as  an  Assignment  by  two 
Executors ;  one  Executor  being  competent  to  assign. 
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ceived,  would  not  preclude  the  said  Marchioness  of 
Salisbury  from  resorting  ta  her  Title  to  Dower  in  case 
of  her  being  evicted  from  ber  Jointure  by  reason  of 
any  defect  in  the  Title  of  the  said  Marquis  to  the  Lands 
charged  with  the  said  Annuity,  and  which  Title  has  not 
been  disclosed  to  the  said  Bernard  O'Brien" 

Mr.  Roupett,  and  Mr.  Scriven,  in  support  of  the 
Exception : — 
Notwithstanding  the  Act  of  Parliament  confirming 
the  Set  dement  made  on  the  Marchioness  in  pursuance 
of  Articles  before  Marriage,  if  the  Trustees  were  evicted 
from  the  Lands  on  which  the  Rent-charge  was  attached, 
the  Marchioness,  under  the  Stat.  27th  Henry  VIII.  c.  10, 
ft.  J,  would  have  a  right  to  Dower  out  of  the  Lands  pur- 
chased by  O'Brun.    We  are  therefore  entitled   to   a 
Fine  from  the  Marchioness,  or  an  Inspection  of  the  Mar- 
quis's Title  Deeds,  to  tee  If  he  had  a  good  Tide  to  the 
Lands  so  settled  by  him  in  lieu  of  hisWife's  Dower.  There 
is  the  following  Note  by  Mr.  Hmrgrave  to  his  Edition  of 
Co.  &tt.(a)  "  Philips  in  his  Reading  holds,  that  if  the 
Wife  be  attainted,  and  then  the  Husband  purchases 
Land  and  aliens  it  again,  and  then  the  Wife  is  par- 
doned, she  shall  have  Dower  of  the  Land  which  was 
purchased  and  aliened  during  the  time  she  was  not 
dowable.    And  he  cited  MaunsfieWs  Case,  adjudged 
28  £/». :    In  that  Case  a  Jointure  was  conveyed  to  the 
Wife  before  the  Covertare,  and  during  the  Coverture 
the  Husband  purchased  other  Lands,  and  aliened  them 
again  and  died,  the  Land  which  the  Wife  had  in  Join- 
ture was  evicted,  and  the  Wife  had  Dower  of  the  Land 
which  was  purchased  and  aliened  by  her  Husband  at  the 
time  when  she  was  barred  of  her  Action  of  Dower.    So 
if  Wife  ckpef,  and  Husband  purchases  Lands  and 

{u)  Co.  Litt.  33  a.  Note  8. 
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aliens  them,  and  then  the  Wife  is  reconciled,  she  shall 
have  Dower  of  those  Lands.  MS.  Comment,  on  Lilt. 
penes  editorem,  supposed  to  have  been  written  before  die 
publication  of  Lord  Cokes  Commentary  (a)." 

Mt.  Bell9  and  Mr.  Daniel,  contra : — 
The  Court  cannot  compel  a  Husband  to  procure  his 
Wife  to  levy  a  Fine.  A  Rent-charge  is  an  Heredita- 
ment, and  when  settled  before  Marriage  on  an  intended 
Wife  in  lieu  of  Dower,  is  a  bar  of  Dower,  within  the  Stat. 
27  Hen*  VIII.  If  Friends  of  the  Wife,  before  Marriage, 
agree  that  a  Sum  shall  be  settled  on  the  Wife  in  bar  of 
Dower,  that  is  a  good  equitable  bar,  though  not  a  legal 
bar  within  the  Statute.  Carruthen  v.  Carruther$[b)  is  in 
point  to  show  that  this  Contract  before  Marriage  with 
the  Marchioness,  she  being  of  Age,  is  a  bar  of  Dower. 
The  Note  quoted  from  Mr.  Hargrave's  edit,  of  Co.  Litt. 
is  only  the  Observation  of  some  unknown  Person!  stat- 
ing merely  what  was  said  in  a  Reading  by  Philips,  and 
cannot  be  relied  upon. 

The  Private  Act  was  obtained  to  render  theSettlement 
on  the  Marchioness,  by  the  Deed  of  lgth  July  1772, 
effectual;  for  by  that  freed  the  Marquis  had  settled 
an  encumbered  Estate  to  secure  a  Rent-charge,  and 
therefore  it  was  not  a  good  Execution  of  the  Agree- 
ment made  before  Marriage,  which  was  to  settle  an 
unencumbered  Estate.  To  remedy  that  defect,  and  to 
enable  the  Marquis  to  dispose  of  other  Estates,  that  Act 
was  obtained.  No  such  Objection  as  this  was  imagined, 
or  the  Framere  of  the  Act  would  have  provided  *gaiftst 
it ;  for  if  this  Objection  obtains,  one  of  the  main  pur- 
poses of  that  Aet  would  be  defeated. 

(a)   See    on    this    subject        (6)  4  Br*.  C  C.  500. 

Menvift's  Case,  13  Rep.  98,  £. 
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Mr.  Roupett,  in  Reply : — 
All  the  effect  of  the  private  Act  was  to  make  good 
the  Deed  of  the  19th  July  1772,  and  to  establish  it  as  a 
good  Execution  of  the  Articles  before  Marriage.  It 
did  not  take  away  any  Right  the  Marchioness  had  in 
respect  of  Dower,  in  case  of  Eviction  of  the  Lands  con- 
veyed to  secure  the  Rent-charge;  nor  did  it  make  the 
Title  of  the  Marquis  to  the  Lands  settled,  any  better 
than  it  was  before  the  Act.  Suppose  the  Agreement 
was  fraudulently  obtained  from  the  Marchioness  before 
her  Marriage,  or  suppose  it  improvident,  would  she  be 
bound  by  it  ?  It  may  be  laid  down  as  a  general  pro- 
position, that  unless  there  be  an  outstanding  Term, 
a  Married  Man  cannot  convey  without  a  Fine;  and  in 
support  of  this  it  is  only  necessary  to  cite  the  27th 
Henry  VIII. 

The  Vice-Chancellor,  as  to  this  first  Exception, 
said:— 
This  Objection,  if  it  prevails,  puts  an  end  to  the 
Contract,  for  the  Marquis  of  Salisbury  cannot  be  com- 
pelled to  make  the  Marchioness  levy  a  Fine;  and  the 
Marquis,  probably,  would  be  unwilling  to  have  his  Tide 
Deeds  inspected. 

It  is  a  novel  Objection,  and  affecting  almost  all  the 
Titles  in  the  Kingdom.  Its  novelty  is  a  strong  Argument 
against  it. 

There  is  no  instance  fcom  the  time  of  Henry  VIII. 
of  such  an  Objection.  The  Practice  is  uniformly  against 
it.  Mr.  Fearne,  and  the  late  Mr.  Shadwcll,  thought  a 
Fine  unnecessary;  and  such  appears  to  be  the  present 
understanding  of  Conveyancers  (c). 

(c)  See  Sugden's  Vendor  and  Pureh.  282,  last  edit* 
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Lord  Alvanhy,  in  Carruthert  v.  Carruthers  (J),  was 
clearly  of  opinion,  that  a  Contract  by  an  adult  Female 
before  Marriage,  in  lieu  of  Dower,  was  effectual,  though 
he  was  always  very  zealous  in  protecting  the  rights  of 
Married  Women.  He  says,  "  I  do  not  say  that  if  she 
had  been  adult  she  might  not  have  bound  herself.  She 
might  have  taken  a  Provision  out  of  the  Personal  Estate ; 
or  she  might  have  even  taken  a  chance,  in  satisfaction 
for  her  Dower,  acting  with  her  eyes  open ;  but  an  Infant 
is  not  bound  by  a  precarious  Interest."  Here .  the 
Marchioness  being  adult,  and  agreeing  before  Mar* 
riage  to  accept  a  Rent-charge  in  lieu  of  Dower,  she 
cannot  afterwards  claim  Dower.  She  was  bound  when 
she  made  the  Contract  to  see  that  there  was  a  good 
Title  to  the  Lands  charged  with  the  Rent-charge.  She 
holds  out  to  the  world  that  she  has  no  claim,  of 
Dower.  The  subsequent  Deed  of  the  20th  Sept.  1782, 
made  in  pursuance  of  the  Proviso  contained  in  the 
Articles  of  Settlement,  was  objectionable,  but  the  Act 
of  Parliament  gave  it  validity.  I  have  no  doubt  that 
the  Marchioness  must  be  considered  as  barred  from  all 
Claims  of  Dower;  but  if  the  fourth  Exception  is  un- 
tenable, it  will  not  be  necessary  to  decide  upon  this  first 
Exception,  for  then,  it  is  admitted,  a  Fine  is  unnecessary; 
I  shall,  therefore,  reserve  my  final  Opinion  upon  this 
Exception. 
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1816; 

Simpson 
and  others, 

V.: 
GUTTERIDGE 

and  others. 


The  third  Exception  was,  "  Because,  by  the  Ab- 
stract of  Title,  it  appears  that  the  Premises  comprised 
in  the  said  Lot  3,  are  subject,  with  other  Estates, 
to  the  respective  Yearly  Fee  Farm  Rents  of  20 /..and 
48/.,  or  to  one  of  the  same  Yearly  Fee  Farm  Rents 
(d)  4  Bro.  C.  C.  500. 


6i4 

1616. 

* V ' 

Swrwow 
and  others, 

GvmmtDOK 
and  others. 
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against  which  the  said  Bernard  O'Brien  is  required  to 
accept  of  an  Indemnity,  but  which  be  objects  to  do." 

Mr.  Rouptll)  and  Mr.  Scriven,  in  Support  of  Ex* 
ception  :~ 
It  appears  that  the  Premises  purchased  bj  the 
Defendant  are  subject  to  Yearly  Pee  Farm  Rents  of 
20L  and  48/.,  claimable  by  the  Crown,  under  Letters 
Patent  of  James  I.  by  which  the  Premises  in  question, 
together  with  other  Premises,  were  granted  to  the 
Ancestor  of  the  present  Marquis  of  Satebury. 

When  these  Premises  were  purchased  by  John. 
Worrall,  in  1797,  die  Marquis  of  Salisbury  gave  a 
Bond  to  indemnify  the  Purchaser  against  this  Claim, 
and  this  Bond  would  not  have  been  given  unless  there 
was  some  ground  for  the  Claim.  This  Purchaser  is  not 
bound  to  rely  on  that  Indemnity. 

Mr.  BeU}  and  Mr.  Daniel,  contra: — 
Whatever  Claim  the  Crown  had  under  the  Lettefe 
Patent,  it  appears  to  have  been  since  extinguished; 
probably,  the  Rents  wete  purchased  of  the  Crown.  It 
is  clear  that  they  did  not  exist  in  1706,  inasmuch  as  it 
appears  upon  Affidavit  that  a  search  has  been  made  in 
the  Auditor's  Office,  and  no  traces  appear  of  these 
Rents,  which,  if  payable,  must  have  appeared  there. 
The  great  length  of  time  which  has  elapsed  without 
any  payment  or  demand  of  these  Rents,  must  be  con- 
sidered as  sufficient  proof  that  they  do  not  exist.  The 
Indemnity  Bond  given  by  the  Marquis  was  merely  to 
satisfy  a  scrupulous  Purchaser,  and  is  no  Proof  of  the 
existence  of  the  Rants. 


Smtmt 
andethen, 
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The  Vjcs-ChaNlellob,  a*  to  this  Exception,  i*H5. 

•aid, 
It  is  clear  these  Rents  existed  in  the  lime  of  James  I., 
but  there  is  no  proof  of  their  subsequent  existence.    For 
160  Years  nothing  appears  respecting  the  Rents  but    Guttseimb 
what  is  stated  in  the  Indemnity  Bond  of  the  Marquis,      and  others 
which  affords  no  proof  of  the  existence  of  the  Rents. 
There  is  an  Affidavit  of  Mr.  Rudlen,  of  the  Auditors 
Office,  by  which  it  appears  that  Accounts  were  made  up 
and  rendered  by  all  the  several  Collectors  or  Receivers 
of  the  Rents  belonging  to  the  Crown  from  the  Year 
1706  to  1814,  both  inclusive,  and  that  no  such  Rent- 
charges  as  those  in  question  appear  to  have  been  re- 
ceived by  the  Crown  during  that  period.    This  is  strong 
Evidence  negativing  the  existence  of  any  such  Claim. 
By  the  9  Geo.  III.  c.  16 (e),  the  Claims  of  the  Crown 
are  limited  to  sixty  Years  before  the  commencement  of 
the  Suit  or  Proceeding  for  the  Recovery  of  the  Estate 
claimed,  with  an  exception,  amongst  others,  as  to  Fee 
Farm  Rents  which  have  been  paid  within  sixty  Years  (J). 
This  Exception  must  be  over-ruled. 


The  fourth  Exception  was,  a  Because  the  Title  to  a 
Teem  of  1,000  Yean,  created  by  an  Indenture  dated 
the  17th  Day  of  July  1718,  and  staled  to  have  been 
assigned  to  Thomas  Barnes  and  Isaac  Hindley,  by 
an  Indenture,  dated  the  6th  Day  of  Feb.  1779,  upon 
Trust,  to  attend  the  Inheritance,  is  not  satisfactorily 
deduced,  the  said  last-mentioned  Indenture  purporting 
to  be  an  Assignment  of  the  said  Term  by  Waktr  Shirky 

(e)  Usually  called,  "The         (/)  Sec.  7. 
Nullum  TsmpmsAct" 


1816. 

' * ** 

SlMPlOK 

and  others, 
o. 

GUTTERIDGE, 

and  others. 
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and  John  Lloyd,  the  Executors  of  Lady* Frances  SAirkyr 
then  deceased ;  whereas  the  said  Walter  did  not  execute 
the  same  Indenture  of  Assignment." 

Mr.  Roupell,  and  Mr.  Scriven,  in  Support  of 
Exception : — 
This  Term  is  not  satisfactorily  deduced.  The  Assign- 
ment of  the  6th  February  1779,  purports  to  be  an 
Assignment  of  the  Term  by  Lloyd  and  Shirley,- the 
Executors  of  Lady  Shirley,  but  it  was  executed  only  by 
Lloyd.  As  the  Deed  professed  to  be  an  Assignment 
by  the  two  Executors,  the  Term  did  not  pass  by  the 
Execution  of  one  only ;  though  it  might  have  passed 
from  one  Executor  only  if  the  Deed  bad  been  framed 
for  that  purpose.  In  an  Opinion  given  by  Mr.  Booth, 
the  celebrated  Conveyancer,  he  considered  it  as  neces- 
sary, in  a  Case  like  the  present,  that  both  Executors 
should  execute  (g). 

Mr.  Bell,  and  Mr.  Daniel,  contra : — 
The  objection  raised  by  this  Exception  is  more  pro- 
perly a  question  of  Conveyance  rather  than  of  Title. 
It  is  clear  that  one  of  the  Executors  might  have  assigned 
this  Term  ;  and  Lloyd,  by  executing  the  Conveyance, 
effectually  conveyed  it. 

The  Vice-Chancellor,  as   to  this  Exception, 
observed, 
9th  May.  That,  yihem  oae  of  several  Joiat-Tienaats,  pr  Teija*ts 

ia  Coqwoij,  executes  a  Deed,  it- passes, pnly,  thf  Share 
of  the  Party  :eo  exequfing;  but  several.  Executor?  a*e 
consi&ral  only  as  o^  and  a  Gift,  Salft  Surrender,  Pay- 
inept*  ReJea^s,  ox  Judgment  confessed, ,  by  one  Ez~ 
equtojr,  ipjaj^efttu^  as  ifjall  of  tbeui  ha#  jiuned* ,  &*■ 

>   -a  T  <#K*  Vol.  Cases  and  Opinions,  399. 
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Dyer(h)  it  is  said,  "If  two  Executors  have  a  Term, 
and  one  grants  to  a  Stranger  all  that  belongs  to  him, 
the  whole  Term  passes  inasmuch  as  each  of  them  has 
an  entire  Authority  and  Interest  in  the  Term  as  Ex- 
ecutor ;  but  of  other  Joint-Tenants  of  a  Term  it  is  other- 
wise: so  there  is  a  diversity/'  This  doctrine  has  been 
constantly  recognized.  Each  Executor  has  an  entire 
Interest  in  the  Term.  If  any  thing  passed  by  the  Deed, 
it  must  have  been  the  entirety  of  the  Term,  the  Ex- 
ecutors not  being  entitled  in  Moiety  or  Parts.  What 
then  is  the  effect  of  one  Executor  only  executing  the 
Deed?  If  only  one  executes,  it  must  be  considered  as 
his  Deed  only ;  but  the  question,  what  passes,  must 
depend  upon  the  words  of  the  Deed;  upon  what  it 
purports  to  convey.  This  Deed  purports  to  convey  the 
entirety  of  the  Term,  and,  therefore,  that  passes.  In 
Touchstone  (i)  it  is  said,  "  If  there  be  divers  Grantors, 
Obligors,  &c.  named  in  a  Deed,  and  one  of  them  only 
do  seal  the  Deed,  this  is  a  good  Deed  as  against  him  that 
doth  seal,  and  void  as  to  all  the  rest  that  do  not  seal. 
And  if  divers  enter  into  Covenants  by  a  Deed  severally, 
and  the  Seal  of  one  of  them  is  broken  from  the  Deed, 
in  this  case  the  Deed  is  good  still  as  to  all  the  rest, 
but  void  as  to  him."  Here  each  Assignor  had  the 
entire  Interest,  and  being  a  good  Deed  by  Lloyd,  it 
passed  the  entire  Term. 
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It  is  not  very  probable  that  a  Party  would  pay  7,000/. 
to  the  Executors  of  Shirley,  when  this  Term  was  as- 
signed by  Lloyd  only,  if  he  had  not  considered  it  as  a 
complete  Assignment;  nor  is  there  any  thing  in  the 
Books  to  show  the  Assignment  was  invalid,  except  the 
Opinion  of  Mr.  Booth,  which  is  no  Authority.    Con- 


(h)  23  b. 


(i)  p.  71.    See  also  5  Rep.  23.  a. 
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sidering  this  as  a  good  Deed,  the  whole  Interest  in  the 
Term  passed  to  die  Trustee  to  attend  the  Inheritance; 
and  as  it  is  admitted  this  Term  has  been  assigned  in 
favour  of  these  Purchasers,  it  does  away  all  the  Ob- 
jections raised  in  the  first  Exception,  it  being  clear  that 
no  Claim  of  Dower  can  be  made  against  this  Pur- 
chaser. I  still,  however,  retain  the  Opinion  I  expressed 
as  to  the  first  Exception. 

Exceptions  over-ruled. 


9th  April. 

nth  May. 
On  a  Motion  by 
a  Vendor  against 
a  Vendee  in  Pos- 
session, for  a  Re- 
ference to  set  an 
Occupation  Rentf 
theTitlcnot  being 
completed,  an 
Order  was  ac- 
cordingly made, 
and  that  Interest, 
at  5 1.  per  Cent.f 
upon  the  Deposit, 
should,  under  the 
circumstances,  be 
deducted  out  of 
such  Rent. 


SMITH  •.  JACKSON  and  LLOYD. 

IN  this  Case,  part  of  an  Estate,  being  Lot  I.  was  sold 
by  public  Auction,  on  the  7th  June  1811,  to  Thomas 
JacksoMy  for  10,500/.;  and  by  the  Conditions  of  Sale 
the  Purchaser  was  to  pay  down  immediately  a  Deposit 
of  15L  per  Cent,  in  part  of  the  Purchase  Money,  and 
sign  an  Agreement  for  payment  of  the  Remainder  oa 
or  before  the  10th  October  1811,  on  having  a  good 
Title  ;"  and  Possession  was  to  be  given  of  the  parts  of 
the  Estate  not  Let;  and  the  Rents  and  Profits  of  the 
part  Let  to  be  received  from  Michaelmas  1811.  A 
Deposit  was  accordingly  made  of  1,5751.,  and  an 
Agreement  signed.  On  the  17th  August  1811,  Jackson 
assigned  Ms  Interest  in  the  Agreement  to  the  Defendant 
Lfoydj  and  Notice  of  this  Assignment  was  given  to  the 

Matatif:  y-  *  •'••    •"*;•■ 

The  Abstract  of  AeThk  wn*  ddtert*  to  Uoydj  and 
afterwards,  at  Michaelmas  1811,  Lloyd  was  let  into 
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Possession  of  the  Premises  unlet,  and  into  Receipt  of  l&to 

the  Rents  and  Profits  of  those  that  were  Let. 

Smith 

The  Defendant  being  dissatisfied  with  the  Title,  this     jACKSWI  ^4 
Suit  was  instituted  to  compel  a  specific  Performance.  Lloyh. 

In  October  1815,  an  Order  was,  on  the  Motion  of 
the  Plaintiff(ft),  made,  referring  it  to  the  Master  "  to 
set  an  Occupation  Rent,  for  the  Estate  and  Premises, 
in  the  Pleadings  of  this  Cause  mentioned,  for  the  time 
during  which  the  Defendant  bad  been  in  the  Possession 
of  the  said  Estate  and  Premises,  in  case  the  Parties  dif- 
fered about  the  same :  and  let  the  Defendant,  Alfred 
Lloyd,  pay  unto  the  Plaintiff  such  Occupation  Rent,  but 
this  is  to  be  without  prejudice  to  any  question  in  the 
Cause ;  and,  by  consent,  refer  it  to  the  Master,  to  see  if 
the  Plaintiff  can  make  a  good  Title  to  the  said  Eatafct 
and  Premises;  and,  for  that  purpose,  the  said  Parties 
are  to  produce,  before  the  said  Master,  upon  o#th,  all 
Deeds,  Books,  Papers,  and  Writings  in  their  custody, 
or  power,  relating  thereto,  as  the  said  Mdster  shall 
direct;  and  reserve  the  Consideration  of  all  further 
Directions,  and  of  the  Costs  of  this  Suit,  until  the  said 
Maste r  shall  have  made  his  Report;  and  let  any  of  the 
Parties  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion." 

A  Motion  wa*  now  made  that  the  Minutes,  migfct  be 
varied;  by  introducing  the  words,  "  Deducting  therefrom 
Imtereti  at  and  after  the  Rat*  of  $1  per  Cent- per  Ann. 
upon  the  Sum  of  1,575/.,  the  Dfpoeit  Monty  paid  on  tie 
Sale  of  the  said  Estate,"  immediately  after  the  words 
■  '* in  qasOhe  Putties  differ  about  the  same"       . 

(£)  See  ante  p.  83.  * 
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1*8  r<3.  Sir  Samuel  "Romilly,  for  the  Motion. 

Smith  Mr,  Ltach,  contra,  said,  that  the  Deposit  Money 

Va  was  locked  up  in  the  hands  of  the  Auctioneer  till  the 

A LjuTd*11      *****  *va*  completed  *  an<*>  as  **  wa*  °f  no  use  to  **** 
VttK)orvllie  Interest  ought  not  to  be  deducted* 

The  Vice-chancellor — [After  stating  the  cir- 
cumstances of  the  Case]  : — 
This  Motion  renders  it  necessary  to  consider  in  what 
light  a  Deposit  is  to  be  viewed ;  whether,  as  part  Pay- 
ment of  the  Purchase  Money  to  the  Agent  of  the 
Vendor,  or  as  Payment  to  a  Stakeholder,  to  be  paid  to 
tfie  Vendor  on  the  completion  of  the  Purchase. 

•  A  Deposit  is  peculiarly  circumstanced.  If  the  An£ 
tioneer  pays  it  to  the  Vendor,  he  does  it  at  his  peril ;  and 
if  the  Purchase  is  not  completed,  the  Purchaser  ttiay 
recover  it  from  the  Auctioneer,  as  appears  from  Burrougk 
vv  Skynner(l)}  and  Maberley  v.  Robbins  (m).  < 

If  then  the  Auctioneer  cannot  pay  over  the  Deposit 
to  the  Vendor,  is  he  to  be  considered  as  his.  Agent  J 
The  Vendor  is  responsible  for  the  Loss,  if  any,  occa- 
sioned by  the  Auctioneer ;  that  was  determined'  in 
Fenton  v.  Brownt(n)>  in  which  Case,  the  Matter  of  the 
Rolls,  says,  "  Upon  a  Sale  by  Auction  the  Vendor 
determines  who  is  to  receive  the  Deposit.  The  Auc- 
tioneer is  not  a  Stakeholder  of  the  Purchaser;  at  least 
not  of  his  choice.  If  he  were  a  Stake-holder  for  both 
Patties,  either  would  have  a  right  to  propose  to  change 
such  Stakeholder;  and  the  Party  refusing  takes  upon 
himself  the  Risk* 

{I)  5  Burr.  *6£9.  (»)  14  Vea.  )&o. 

(m)5Ta«nutfs5. 
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It  is  considered  as  reasonable,  that  the  Vendor  should 
be  chargeable  with  any  loss  of  the  Deposit  received 
by  the  Auctioneer,  because  he  might,  by  agreement  with 
the  Auctioneer,  have  had  the  Money  laid  out  at  In- 
terest, or  by  making  the  Auctioneer  a  Party  to  a  Bill 
for  a  specific  Performance  against  the  Vendee,  obtain 
an  order  for  payment  of  the  Deposit  into  Court,  and 
have  it  laid  out  al  Interest,  which  the  Vendee  could 
not  oblige  the  Auctioneer  to  do,  unless  with  the  consent 
of  the  Vendor.  If,  therefore,  the  Vendor  takes  no  such 
steps,  and  the  Deposit  is  lost,  the  loss  falls  upon  the 
Vendor..  The  Deposit  is  considered  as  part  payment  of 
the  Purchase  Money ;  that  appears  from  two  Cases,  Am- 
brose v.Ambrose(e),  and  Dot/let/  v.  Powis(f),  in  the  Re- 
ports lately  published  byMasterCox.  In  Poole  v.  Rudd  (g), 
the  same  point  was  determined  ;  and  it  is  there  said,  that 
Sir  Thomas  Sewell "  had  made  several  such  Orders."  Is  it 
justice  then,  that  the  Vendee  having  thus  paid  part  of 
his  Purchase  Money,  should  not  have  an  allowance  for 
it,  in  settling  what  is  to  be  paid  as  an  Occupation  Rent? 
If  the  Contract  is  completed,  the  Vendor  receives  the 
Deposit,  with  Interest ;  if  it  is  not  completed,  the  Pur- 
chaser may  certainly  bring  an  Action  for  the  Deposit 
and  Interest,  though  some  doubts  have  been  enter- 
tained as  to  the  Form  of  the  Action  (A). 

It  is  stated  in  the  Bill,  and  confirmed  in  the  Answer, 
that  the  Deposit  was  advanced  to  the  Auctioneer  in  part 
payment  of  the  Purchase  Money ;  and  by  the  Answer,  it 
is  said  to  have  been  paid  the  Auctioneer, "  as  the  Agent  of 
the  Plaintiff/*   I  do  not  discuss  the  Question  agitated  in 


(<r)  i  Cox  194. 
(/)  lb.  9o6,  and  S.  C.  9 
Bro.  C.  C.39; 


Tt 


($)  381-0.4* 

(h)  See  3  Campb.  158,  and 
see  Mabeiity47.>  Rtfbbias  5 
Taunt  695..     .   »/    . 
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18  MS.  several  Cases,  whether  the  Auctioneer  is  to  be  consi- 

dered as  the  Agent  of  the  Vendor,  or  of  the  Vendee,  or 
of  both;  far  here  the  Conditions  of  Sale  were,  not  that 
Jackson  and  ***  Deposit  steroid  he  paid  to  the  Auctioneer,  hot- 
Lcotd.  that  the  Vendee  should  "  pay  down  immediately  a 
Deposit  of  t$per  Cent,  in  part  of  the  Purchase  Money." 
lb  was  therefore  considered  on  both  sides,  that  the 
Deposit  was  a  part  payment  of  the  Purchase  Money 
tot  fin  Agent  of  the  Plaintiff.  I  consider  it  in  that 
light,  independently  of  the  Affidavit  of  Mr.  Hall  that 
a  considerable  part  of  the  Purchase  Money  was  ia  fact 
paid  over  to  the  Vendor.  I  do  not  found  myself  on 
that  Affidavit,  but  upon  the  Principle,  that  so  much 
Purchase  Money  has  been  paid,  in  the  form  of  a  fin* 
peaU.  I  think,  therefore,  that  in  the  interim  provision, . 
to  be  made,  before  the  Contract  is  completed,  by  order- 
ing payment  of  an  Occupation  Rent,  an  allowance  must 
be  made  of  Interest  at  4  per  Cent,  on  the  Purchase 
Money,  so  advanced  in  the  form  of  a  Deposit 


Ex  parte  HORNE. 

13th  May.  A  PETITION  was  presented  by  an  equitable  Mort- 
Equitable  Mori-  gag**/011  a  Deposit  of  Deeds,  and  a  written  Memoian- 
gagtt  praying  a  dam  as  to  to  the  purpose  of  tbe  Deposit,  praying  a  Sale 
Sale  of  Mort-  0f  thc  Premises,  And  in  case  of  a  deficiency,  that  he  mtgb  t 
gaged  Estate,  y^  ajjawe^  to  p^ve  the  same  under  the  Commission. 
pay*  the  Coats  of 

the  Petition,  and  of  the  Assignees  appearance  to  it f  not  out  of  the  produce  of  the 
Mortgaged  Estate ,  but  personally ;  but  if  the  Assignees  oppose  the  Petition  on 
frivolous  or  mistaken  grounds,  they  pay  the  Costs  occasioned  by  suck  opposition. 
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Mr.  Montagu  for  the  Petition.  1815. 


Horne. 


Mr.  Ctilltn  opposed  it,  on  the  ground,  that  the  written        uJ^l§ 
Memorandum  was    not  stamped  at  the  time  it  w« 

signed. 

Mr.  Montagu,  in  Reply  :— ■ 
It  is  now  stamped,  and  we  have  paid  the  Penalty* 
It  was  not  necessary  it  should  be  stamped  when  signed* 

The  Vice-Chancellor  :*— 
As  it  is  now  stamped,  that  is  sufficient. 

Mr.  Culten  then  asked  for  Costs  ;  and  said,  thai  M 
Ecjurtable  Mortgagee  most  personally  *pay  all  the  Costs' 
attending  the  Petition,  and  that  such  Costs  are  n6t  paid 
out  of  the  Produce  of  the  mortgaged  Estate. 

Mr.  Montagu : — 
The  Petitioner  must  pay  all  the  Costs  of  the  Petition ; 
but  t  apprehend  he  does  not  pay  the  Costs  personally, 
but  that  they  are  paid  him  out  of  the  Produce  of  the 
mortgaged  Estate;  and  though  the  Petitioner  thus  pays 
the  Costs  of  the  Petition,  yet  if  the  Assignees  set  up  a 
frivolous  opposition,  as  in  this  Case,  they  are  not  en- 
titled to  their  Costs. 

The  Vice-chancellor; — 
No  doubt,  it  is  a  general  rule  that  the  Petitioner  in 
these  Cases  pays  the  Costs  of  the  Petition,  including 
the  Costs  of  the  Assignees  appearing  on  the  Petition, 
it  being  his  fault  in  taking  an  incomplete  Security ; 
but  if  the  Assignees  raise  objections  on  frivolous  or 
mistaken  grounds,  they  must  pay  so  much  of  the 
r  t  2 
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1316.         Expense  as  is  occasioned  by  their  improper  oppori- 
*        "  tion(a).    Lord  Eldon  appears  to  have  been   of  that 

^f**"*  opinion  (ft).  The  Petitionees  Costs  must  be  paid  by 
himself,  personally,  and  not  out  of  the  Produce  on  the 
Sale  of  the  mortgaged  Estate,  for  that  would  be  paying 
himself  Costs,  occasioned  by  his  own  negligence,  to 
the  disadvantage  of  the  other  Creditors. 


Ex  parte  VYPOND. 

lutli  a^th  Mav       *^  was  a  ■Pet*t*°11  ^y  one  w^°  bad  been  declared  a. 

On  a  Petition  by  ^pkrupt',  to  supersede  the  Commission,  upotthk  Affida~ 

a  Pa-son  found  *it,  that,  Jo  the  bfest  of  his  i  a  formation  and  belief,  no 

«  Bankrupt y  to  ad  of  Bankruptcy  had  been  committed. 

supersede  his 

Commission,  on        Uu  Uadij  md  Mr>  Cl|//e^  for  ^  Petition. 

the  ground  that 

he  has  not  com-       SitSatnuel  Romilly ,and  Mi.PoUock,cotUra,  were  about . 
muted  an  act  of  .  ,      "L  ,.  ,  '    ,       ' 

Bankruptcy  the  t0  argue  "om  t"e  Proceedings  under  the  Commission, 

Court,  though  that  there  appeared  to  be  a  good  act  of  Bankruptcy ; 

there  is  no  Aft-  but  Mr,  Leach,  and  Mr.  Cullen,  objected  to  this,  as  no 

davit  onthe  other  Affidavit  had  been  filed  in  opposition  to  the  Petition, 

side,  in  support  or  ^y  Notice  given  that  the   Proceedings  would  be 

oj  tne  x^mmu      produced,  and  urged,  that  upon  this  Petition  and  Affi- 
ston,  or  Nottce      \     .     ,  .    .  ,r  ,    , 

th  t  th  Proceed-  "avit  tbe  Commission  must  be  superseded. 

ings  would  be  t 

produced,  will  The  ViCB-CHANCELLO*;— 

lookintothcPro-      We   must  presume  that    the  Commissioners   have 

ceedings  to  see     acted  rightly,  unless  the  contrary  is  shown.    All  the 

if  there  is  an  act 

of  Bankruptcy.         ^   Hii  H<mor  again  cx_     May  lSlfi# 

pressed  himself  to  this  effect,        (b)  See  Ex  parte  Garbct,  a 
in  Ex  parte  Wentworth,  14th     Rose  97. 
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Petitioner  swears,  is  only  as  to  knowledge  and  belief;  181  a. 

but  he  may  have  committed  an  act  of  Bankruptcy, 

though  he  is  not  aware  of  it.    The  Court,  I  think,  is       y  *£^ 

not  precluded  from  looking  into,  the  Proceedings;  hot 

as  that  depends  upon  the  Practice,  which  has  been 

disputed,  let  the  Petition  stand  over. 

On  a  subsequent  day,  His  Honor  said,  it  was  the  27th. 

habit  of  the  Lord  Chancellor,  on  these  sort  of  Petitions, 
to  inspect  the  Proceedings.  The  Commissioners  are 
Officers  of  the  Court,  and  if  a  Party  complains  of  an 
unjust  proceeding  on  their  part,  it  becomes  necessary 
for  the  Court  to  look  into  the  Depositions.  Suppose  N 
-nobody  had  appeared  against  the  Petition,  the  Court 
must  have  inspected  the  Proceedings :  but,  though  the 
Court  looks  at  the  Proceedings,  it  does  not  suffer  the 
Bankrupt  to  see  them.  If  that  were  permitted,  we 
should  always  have  these  sort  of  Petitions;  to  enable 
the  Bankrupt  to  see  the  Proceedings,  though  that  is  .  ■  .  } 
not  permitted  when  he  brings  an  Action  at  Law. 

If  the  Court,  on  looking  into  the  Depositions,  finds, 
that  no  act  of  Bankruptcy  has  been  committed,  it  wiH 
of  course  supersede  the  Commission.  I  have  'commu- 
aicated  with  great  Authority  oQ  this  subject,  the  Practice 
in  these  Cases  being  important.  .     ,  , 

After  carefully  perusing  these  Proceedings,  I  am  of 
Opinion  it  is  a  proper  Case  for  an  Issue. 

Issue  directed. 


t  t  3 
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raid. 

^— -* ' 

JjOGAN  v.  GRANT,  M*P.<«> 

25th  May.  THIS  was  a  Bill  against  the  Defendant,  as  Execator, 
^  Bi//  flgaiW  a  fi>r  *»  Account  He  put  in  his  Answer,  to  which  Ex> 
Membcr  of  Par-  eeptioua  were  taken,  but  omitted  to  put  in  a  further 
foment,  praying  Answer,  and  in  oonaequence,  a  Sequestration  issued, 
Relief,  may  be  w^  afterward*  an  Order  was  obtained,  to  take  the  Bill 
fe^CHc   rrovmfam,  nnder  the  Act  of  Fadiamenttf). 

45G«o.5><M*4; 

which  Jet  i$  not        Mr.  Hose  now  moved  to  have  that  Order  discharged, 

confined  to  Bills  on  the  ground,  that  the  Act  applied  only  to  mere  BUla 

of  Discovery       of  Discovery,  and  cited  Jams  v.  Davis  (e\ 

only; 

.  Mr*  C&trtenay  contended,  tb*  Act  extended  to  aU 
Bills,  and  was  not  confined  to  Bills  of  Discovery  only* 

The  Fice-Ch*ncellor  (after  looking  into  the  Case 
cited)  thought  there  must  be  some  misapprehension1  di 
vvkat  the  lord  Chancellor  had  said;  and  that  it  could 
got  govern  the  Practice ;  there  being  no  rfeason  why  the 
construction  of  the  Act  should  confine  the  relief  give* 
by  it,  t»  Bills  of  Discovery  only ;  and,  therefore,  refitted 
the  Motion, 

la)  Exrelfstum.  (e)  17  Vei,8*& 

(i)  45  Geo.  III.  c.  124, *5, 
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WAINEWRIGHT  «  ELWELL. 

EDWARD  ELWELL  being  seised  of  a  Copyhold  U^^tbMay. 

Estate,  and  having  surrendered  the  same  to  the  use  «f  The  Devitee  <tfa 

his  Will,  did  by  his  Will,  dated  13th  March  1809,  Copyhold.who 

devise  the  same,  with  other  Estates  and  Premises,  unto  hatnotbeen(ui' 

mittca,  cannot  ■ 
his  Daughter*  Elizabeth  Elwell,  and  NeUy  the  Wife  ^c  thc  sam^ 

of  William  Elwell,  and   their  Heirs.  as  Tennis  in 

Common,  subject  to  the  yearly  Pay  meet,  by  each  of  his 

Daughters,  of  20  A,  to  his  Wife  for  her  Life. 

Edward  Elwell,  the  Testator,  afterwards  died,  leaving 
Elizabeth  and  HeUg  Elwell,  and  his  Wife  surviving, 
and  aJso  Edward  Elwell,  his  eldest  Son,  and  Heir  at 
Law.         <\. 

Soon  after  the  death  of  the  Testator,  Elizabeth 
Elwell  entered  into  Possession  of  an  undivided  Moiety 
of  the  Copyhold  Estate,  and  its  Bents  and  Profits,  end 
continued  in  Possession  until  her  death. 

.  In  i8n,  Elizabeth  EhveU  conveyed,  by  stay  of 
Mortgage,  the  Moiety  of  the  Freehold  Estates  de- 
vised to  her  by  the  Testator,  to  Benjamin  WilletU,  to 
secure  3,060/.  and  Interest;  and  in  the  Conveyance 
covenanted  for  herself  and  her  Heirs,  that  she  would  in 
due  form,  according  to  the  Custom  of  the  Manor,  sur- 
render her  Shane  of  the  Copyhold  Estate  as  a  further 
Security  for  the  re-payment  of  the  Mortgage  Money; 
and  that  in  the  mean  time  the  said  Copyhold  should  fa* 
charged  therewith;  and  that  the  Deeds  and  Writings 
t  t  4 


6aS  CASES  IN  CHANCERY. 

.     l6*6*    .     belonging  thereto  should  remain  with  Willett*,  and  hb 
Waikswkxo&t  H*m  an<*  -Assigns,  as  a  Security  for  the  re-payment  of 
tw  the  Mortgage-Money. 


Evmju 


On  the  24th  August  1811,  Elizabeth  ElwtU  made 
her  Will,  whereby,  after  devising  to  her  Brother 
William  a  certain  Freehold  Estate)  part  of  the  Property 
devised  to  her  by  her  Father,  she  bequeathed  "  all 
other  her  Freehold,  Copyhold,  and  Personal  Estate* 
whatsoever  and  wheresoever,  unto  her  friends  Thomat 
Wainewright  and  Edward  Smatiweod,  their  Heirs  and 
Assigns,  for  ever,  upon  Trust,  as  so6n  as  conveniently 
might  be  after  her  Decease,  and  when  he  or  they,  id 
his  or  their  discretion,  should  think  fit,  sell  and  dispose 
of  all  her  said  Freehold,  Copyhold,  and  Personal  Estate 
.and  Effects,  either  by  public  Auction  or  private  Cod- 
tract,  and  by  and  with  the  Money  arising  from  such 
Sale  or  Sales,  pay  off  and  discharge  the  Sum  of  3,000  h 
due  to  said  Benjamin  Willettt  on  Mortgage,  which  she 
had  advanced  to  her  Brother  William,  and  all  otberher 
Interest,  Debts  (except  a  Debt  therein  mentioned,  for 
which  she  was  guarantee),  Funeral  Expenses,  and  th* 
Costs,  Charges,  and  Expences  of  that  her  Will,  and  the 
Trusts  thereof;  and  pay,  distribute,  and  divide  the  same, 
in  manner  following  (that  is  to  say);  to  her  .friend 
Dorothy  Stubi*,  Spinster,  500V.;  to  her  Sister  Wdfy, 
1,000/. ;  and  as  to  all  the  residue  thereof,  she  gave  the 
same  unto. and  amongst  her  Brothers  and  Sisters  (that 
is  to  say)  Edward  Elwell,  William  ElwtU,  and  NtUy 
Elwell,  equally,  Share  *nd  Share  alike,  they  paying  to 
her  Aunt,  Mrs.  Plant,  10  /.  per  Jtnnum  during  be? 
neural  life.  And  she  further  willed,  that  inasmuch  as 
she  bad  directed  die  Trustees  to  pay  said  3,000  Mo  the 
said  Benjamin  Willetti,  she  desired  that  the  Sum  of 
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750  L  should  W  deducted  out  of  her  Brother  William's     ,    ***<•     , 

Share  of  the  Residue,  and  be  considered  as  Mpoey  otf  W«»ww»»tlt 

Account  of  his  Share  of  the  residue  thereof.    And  her  t 

Mind  and  Will  further  was,  and  she  did  thereby  ex-        Buwwit* 

pressly  declare,  that  in  case  her  said  Brother,  Edward 

Elwelly   (the  Defendant)  should  have  or  claim  all  or 

any  part  o£  the  Copyhold  Estate  left  to  her  under  her 

late  Father's  Will,  then  and  in  such  Case  she  willed 

and   directed    that  the  full  value  thereof  should .  be 

deducted  and  retained  by  her  said  Trustees  out  of  his 

Share  of  the  said  Residue  so  bequeathed  to  him  as 

aforesaid,  and  to  be  divided  among  the  other  residuary 

Legatees."    The  Bill  prayed,  that  the  Defendant  might 

be  decreed  to  surrender  one  undivided  Moiety  of  die 

said  Copyhold   Estate  to  the  Lord  of  the  Manor  of 

Walsall,  according  to  the  custom  of  the  said  Manor,  to 

the  use  of  the  Plaintiffs,  to  hold  to  them  and  their  Heirs, 

according  to  the  Custom  of  the  said  Manor. 

Edward  Elwelly  by  his  Answer,  insisted,  that  the  legal 
Estate  of  the  undivided  Moiety  of  the  Copyhold 
Estate,  devised  to  Elizabeth  Elwell,  was  vested  in  him, 
Elizabeth  Btwell  having  never  surrendered  the  same  to 
the  use  of  her  Will ;  and  stated,  that  the  Plaintiff?  had 
sold  the  Freehold  Estates  of  the  late  Elizabeth  Etoelt, 
and  thereout,  and  out  of  her  other  Property,  had  paid 
WUUtt'*  Mortgage,  and  all  her  other  Debts;  and  that 
he  surplus  arising  from  the  Sale  of  the  Freehold  Estate 
and  'her  other  Property,  exclusive  of  the  Cdpyhold 
Estate,  was  more  than  sufficient  to  pay  all  her  Lega- 
cies ;•  and  submitted  whether  he  ought  to  be  called 
upon  to  make  his  Election  concerning  the  same,  until 
the  FJaimiffe  should  have  come  to  a*  account  for  the 
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I  gl*.  other  Property  aod  Effects  of  the  Testator,  aud  the 

'"  amount  thereof  shall  have  been  ascertained. 

WAlHf,WJU©HT 

_   *'  Sir  Samuel  Ramify,  and  Mr.  Heald,  for  die  Plsun- 

E&WELL. 

tiffs  (a)  :— 
It  has  hitherto  been  undecided,  whether,  in  a.  Case 
like  the  Present,  the  Heir  at  Law  is  compellable  to 
surrender.  No  doubt  the  Moiety  of  Elizabeth  Elmell 
passed  in  Equity,  though  not  at  Law ;  but  k  has  never 
been  decided  that  the  Heir  at  Law  is  not,  in  a  Case 
like  this,  bound  to  surrender.  A  Devisee,  uolUfie  an 
Heir  at  Law,  has  no  Estate  until  Admittance.  She 
was  not  admitted ;  and  did  not,  nor  could,  surrender 
to  the  use  of  her  Will;  her  Will,  therefore, did  not  pass 
the  legal  Interest  in  <Jie  Copyhold ;  and  it  is  necessary 
that  the  Defendant,  the  Heir  at  Law,  should  surrender, 
to  give  effect  to  her  Bequest, 

Mr.  Bell,  and  Mr.  Belt,  for  the  Defendants  :— 
Elizabeth  Elwell  had  an  equitable  Interest,  which 
she  could  have  passed  bj  Assignment,  and  the  Assignee 
might  have  coinpelled  the  Heir  at  Law  to  surrender ; 
but  it  does  not  follow,  that  where  there  is  a  Devise  of 
the  equitable  ^  Interest,  in  favour  of  a  volunteer,  the 
Court  wity  oblige  the  Heir  *t  L?w  to  fiurrepder.  The 
Heir  at  Law  is  always  favoured ;  end  it  is  oqly  in 
certain  Cases  where  the  want  of  a  Surrender  is  supplied ; 
but  it  has  never  been  supplied  in  favour  of  a  Devise  to 
Persons  who  are  mere  volunteers,  such  as  these  Plaintiflfe 
are.  Here  the  Devisor  was  not  admitted,  and  no  sur- 
render was  made  to  the  use  of  her  Will.    If  she  had 

(a)  The  Arguments  Ea  nlatimc  . 
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bee*  admitted,  the  Court  w?uld  not  have  supplied  the  13) (5. 

want  of  a  surrender  to  the  use  of  the  Will,  much  lew  L  ~^~ 

will  it  interfere  when  both  Admittance  and  a  Sarren-  W*1****1*1** 
der  are  wanting-  Vernon  v.  Vernonfjb)  shows,  that  the  Ewr*«.t. 
Devisee  of  a  Copyhold  Estate  which  had  been  sur- 
rendered to  the  use  of  a  Will,  having  died  before 
Admittance,  her  Devisee,  though  afterwards  admitted, 
cannot  recover  in  Ejectment,  his  Admittance  having 
no  Delation  to  the  last  legal  Surrender.  They  cited 
also  Floyd  v.  fVeUtead,  3d  December  1777(c),  where 
Sir  T.  Semdl  recused  to  assist  a  Devisee,  a  volunteer* 
against  the  Heir. 

Sir  Samuel  Romilty,  in  Reply : — 
The  Case  is  certainly  new,  Vernon  v.  Vernon  did 
not  decide  it.  In  that  Case,  Mr.  Justice  Lawrence  says, 
"  It  may  be  considered  in  Equity,  that  the  Heir  at  Law 
of  Earl  Thomas  is  a  Trustee  for  the  Devisee  of  Lady 
Harriet ;  and  Equity  may  in  that  Case  oblige  the  Heir 
to  surrender  to  such  Devisee,  and  then  the  Title  will  all 
appear  regular;  but  in  order  to  ascertain  whether  the 
Devisee  has  an  Equity,  he  must  apply  to  a  Court  of 
Equity." 

Suppose  an  Agreement  to  purchase  a  Copyhold,  and 
the  Vendee  dies,  after  having  devised  the  Copyhold, 
surely  the  Devisee  might  compel  the  Heir  at  Law  of 
tfeeVendot  to  surrender.  TRie  Heir  at  Law  must  be 
considered  as  a  Trustee,  and  compellable  to  surrender. 

The  Vice  Chancblloh— {After  stating  the  facts 
of  the  Case];— 
The  question  here  is,  whether  the  Plaintiffs,  Devisee* 

(b)  7  £ast.  8,  a  MS.  note  In  5  East,  p.  137. 

(c)  See  this  Case  stated  from 
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***$-  of  Elizabeth  Elwcll,  upon  the  Trusts  stated  in  her  WW, 

WAiNJBWRjGiit  caa  compell  the  Defendant  to  be  admitted)  and  surrender. 

Vm        .    this  Copyhold.    The  Prayer  of  the  Bill  is,  that  he  may 

JSlwbll.       be  decreed   to  surrender;  bat  as  he  has  not   betm 

admitted,  he  must  not  only  surrender,  but  be  admitted; 

It  is  a  new  and  important  Question. 

It  appears  from  the  Authorities,  that  a  Surrenderee 
may,  in  some  cases,  before  admission,  and  though  there* 
is  no  Surrender  to  the  use  of  his  Will,  pass  his  equitabfe 
Interest;  arid,  in  other  cases,  he  cannot.  A  Purchaser 
of  a  Copyhold,  to  whom  a  Surrender  has  been  made, 
but  who  has  not  been  admitted,  may  devise  his  equitable 
Interest,  or,  more  properly  speaking,  his  right  to  the 
Copyhold  (c);  and  in  King  v.  King(d)  it  was  deter- 
mined, that  an  Equity  of  Redemption  of  a  Copyhold 
may  be  devised,  without  a  Surrender  to  the  use  of  the 
Will ;  and  in  many  cases  it  has  been  held,  that  a  Cestui 
que  Trust  of  a  Copyhold  Estate  may  devise  without  a 
Surrender  to  the  use  of  his  Will(e);  but  an  Heir  at  Law 
cannot,  before  Admittance,  devise  a  Copyhold  descended 
to  him  (/"). 

Elizabeth  Elwell,  the  Testatrix,  took  merely  as  a 
volunteer,  under  her  Father's  Will,  and  not  as  Heir  at 
Law,  or  as  a  Purchaser  for  a  valuable  consideration, 
and  she,  thus  circumstanced,  and  not  having  been 
admitted,   devises  the  Copyhold   to  strangers,  mere 

(e)  Davies  v.  Beversham,  C.C481. 

ftFrecm:  157 ;  8.  C.  Nets.  76,  (c)  Carr  *.  Ellisod,  3  Atk. 

and  in  3  Ch.  Rep.  76 ;  Green-  74. 

hill  v.  Greenhill,  a  Vera*  679.  (/)  Smith  v.Tfi&s;  t  Str. 

(d)  3  P.Wms.  $5$ ;  andaee  487, 
Macnamara  0.  Jones,  1  Bro. 
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volunteer*.  It  is  not  a  Case,  in  which  a  Court  of  Equity  18*6. 

will  supply  a  Surrender,  as  in  the  case  of  a  Purchaser, 
a  Wife,  a  Child,  or  Creditors;  these  Devisees  are  pure 
volunteers,  who  cannot  be  assisted  against  the  Heir  at        Elwell; 
Law. 

It  is  clear,  from  Vernon  v.  Vernon  (A),  that  this  Tes- 
tatrix, not  having  been  admitted,  could  not,  according 
to  the  opinion  of  the  Judges  in  that  Case,  pass,  by  her 
Will,  a  legal  Estate  in  the  Copyhold,  whatever  might  be 
the  Relief  which  a  Court  of  Equity  would  give. 

The  ^Testatrix,  here,  not  having  been  admitted,  took 
nothing  under  her  Father's  Will,  though  he  surrendered 
to  the  use  of  his  Will ;  for  as  Lord  Coke  says* 
"  Admittance  is  the  life  and  perfection  of  the  Copy- 
holder's Estate,  and  before  Admittance  the  Tenant  is 
not  a  perfect  Copyholder  "(t).  Till  Admittance  the 
Title  is  in  progress,  inchoate  and  incomplete,  like  a 
Bargain  and  Sale  without  Enrolment,  a  Feoffment 
without  Livery  of  Seisin,  or  a  Presentation  without 
Induction.  In  the  Case  of  Miss  Jefferies  (k),  a  Copy- 
hold in  Fee  was  devised  to  her,  by  one  who  had  surren- 
dered the  same  to  the  use  of  his  Will,  and  she  not 
having  been  admitted,  and  attainted  of  Felony,  and 
hanged,  the  question  was,  whether  her  Interest  in  the 
Copyhold  was  such  as  to  entitle  the  Lord  by  Forfeiture, 
and  the  Court  strongly  inclined  against  the  Lord,  but 
did  not  absolutely  decide  the  question. 

An  Heir  at  Law  before  Admittance  may  do  maoj 

(*>7East8<  Het^        . 

(0  Suppl.  to  Coke's  Copyiu        (*)  a  wils.  13, 16. 
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1816.  acts,  which  a  Devisee  before  Admittance  cataot  d** 

A  Devisee  before  Admittance  ba»  do  Estate  it!  the 

Waimbwright   CopyboW.  it  remainB  in  the  Devisor;  she  has  neither 

Elwell.      Jm  ,n  ft>  or  **  rem>  a  l*rtee  borrowed  from  the  Civil 
Law,  and  importing,  that  there  is  no  right  to  Possession, 
or  any  right  of  Action.     A    Devisee   not  admitted, 
having  no  Estate,  she  cannot  give  an  Interest  she  has 
not.     Not  being  recognized  as  Tenant  on  the  Kblls  6f 
the  Manor,  by  Admittance,  she  cannot  do  any  valid  act 
in  the   disposition  of  the  Copyhold.     This  was  die 
situation  of  Elizabeth  Elwell  when  she  made  her  Will ; 
and  therefore  it  is  clear  that  nothing  passed  by  Law 
under  heir  Will.    During  her  life  she  might  at  any  time 
have  been  admitted  under  the  Surrender  made  to  the 
use  of  hef  Fathers  Will;  but  not  being  admitted,  there 
was,  after  her  Father's  death,  and  during  her  life,  no 
Tenant  to  the  Lord,  and  no  Fine  paid  him;  and  all 
this  was  owing  to  her  negligence  and  laches  in  not 
perfecting  her  incipient,  inchoate,  right  to  the  Copy- 
bold.    This  is  not  the  Case  of  a  good  Tenant  to  the 
Lord,  actually  admitted  and  clothed  with  a  Trust;  nor  is 
it  the  Case  of  an  Heir  at  Law,  hut  of  an  individual 
having  no  Estate  before  Admittance,  and  only  an  incom- 
plete legal  Tide. 

It  is  quite  clear  that  she  had  no  equitable  Tide, 
distinct  from  her  incomplete  legal  Title.  It  is  not  every 
one  who  has  an  incomplete  legal  Title,  that  has  there- 
fore an  Equitable  Title.  A  Purchaser,  not  admitted, 
has  a  right  to  the  Estate ;  but  this  Testatrix  had  nothing 
to  constitute  an  Equity,  independant  of  her  incomplete 
legal  Title.  Her  will  posted  nothing, — it  had  nothing 
to  operate  upon— she  had  do  Estate  whatever  in  the 
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CopyhokL   Tbe  Defendant,  the  Heir  at  Law,  id  entitled         1816. 
to  be  admitted  either  as  Heir  at  Law  of  the  Surren- 
deror,  or  as  Heir  at  Law  of  the  Surrenderee,  in  virtue 
of  the  devise  to  Eliza  Elwell,  and  her  Heirs.     He  is        Elwill. 
entitled   to  the  full  legal  Title,  and  he  takes  it    by 
Descent  (0,  from  his  Father.    The  Heir's  Title  being 
indefeasible  at  Law,  on  what  ground  are  the  Plaintiffs 
entitled  to  relief  in  Equity  ?  If  the  Court  were  to  give 
relief  in  this  Case,  it  must  in  all  Cases  of  a  common 
Law  Conveyance  of  the  Equity,  give  relief,  as  well  as 
in  every  Case  of  a  Devise ;  and  the  Lord  might  thus  be 
deprived  of  his  Fines,  and  the  Party  have  all  the  privi- 
leges of  a  Tenant,   without    performing    a  Tenant's 
dtttie*,  or  being  liable  to  forfeiture. 

If  relief  is  to  be  given  in  Equity  in  this  Case,  why 
did  not  the  Plaintiff  in  Vernon  v.  Fernon,  (a  Case  similarly 
circumstanced,)  prosecute  hi*  claim  in  this  Court  ? 

In  a  modern  Publication!  it  is  laid  down,  gene* 
rally,  that  "  m  Surrenderee  is  now  regarded  as  having 
such  an  Interest  in  the  Premises,  as  may  be  the  object 
of  a  Devise,  or  Assignment  (in)/'  He  is  right  in  saying, 
it  may  be  assigned,  but  tbe  Cases  he  eites  do  not 
warrant  him  in  saying,  generally,  it  may  be  devised ; 
for  ZXqmv.  Beversham  (»),  there  cited,  was  the  Case  of  a 
Purchaser,  who,  dying  before  Admittance,  might  clearly 
I>evise  his  equitable  Interest,  because,  by  the  Contract, 
he  instantly  acquired  a  right  to  the  Copyhold,  and  the 
Vendor  became  a  Trustee  for  him  of  the  Estate  (0). 

(0  5  Burr.  2764.  and  also  in    Nels.   76,    and 

(m)  Watkins  on  Copyhold 9,  3  €h.  Ref>.  4. 
p.  102.  :  (0)      See    Woofaaas     v. 

(n)  2  Freera.  157.    S.  C.  9.  Claphara,  1  T.  R,  0oi,  2,  9. 
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1*16.  There,  the  Lordhad  a  Tenant  on  the  Rob.    T$*t$mt 

point  was  determined  in  GreeMUv.  Greenkill(p}<  Bat* 
though  a  Purchaser  to  whom  a  Copyhold  is  surrendered* 
El  well  ^  an  ^["^y  ^kh  he  may  devise,  it  doe*  not  follow; 
that  every  Surrenderee  has  an  Equity  which  be  aan 
devise. 

Smith  v.  Trigg${q),  a  Case  much  considered,  tap 
decided  what  I  before  mentioned,  as  to.  the  Heir  tafrig 
in  this  Case,  the  legal  Estate,  by  descent  from  hi* 
Father,  the  Will  in  favour  of  Elizabeth  Elwell  m 
having  taken  effect  for  want  of  Admittance.  In  tfci* 
Case,  Jam  Day  surrendered  a  Copyhold  to  the  uae  of 
her  Will,  and  devised  it  to  her  Daughter  Jam  D*$* 
who,  before  Admittance,  devised  it  to  the  Defendant 
ZVtggs^apd  dted  without  any  Surrender  or  Admtttaftge,; . 
and  it  was  held  that  Trigg*  had  no  Title  for  want  .of  4* 
Admittance  by  Jane  Day, .  and  also  for  wafct  of  a 
Surrender  to  the  use  of  her  Will. 

In  Wilson  v.  JVeddalFs  Case(r),  it  was  decided, 
that  if  a  Copyhold  be  surrendered  to  J.  &,  ift)  is  of 
no  effect  until  he  is  admitted  Tenant;  and  if  beta* 
Admittance  J.  S.  surrenders  to  another,  a  Stranger,  who 
is  admitted>  yet  nothing  passes  to  the  Stranger  by  this 
Admittance.  .  rt 

In  Skewen  v.  WVoaf  («),  it  was  determined,  that  until 
the  Admittance  of  the  Suirenderee  of  a  Copyhold  upon 

(p)  Preced.  Cba.  and  S.  C.         fa)  1  Str.  487, 
2  Vera.  679.    This  appears  (r)  Yelv.    144,  and  men- 

to  be  the  setded  doctrine ;  but  tioned  in  Suppl.  Coke  Copy, 

*ee  2  Dick.  403*  and  15  Ves.  so. 
39*>  in  Note.  («)  5  East.  13a. 
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Mortgage,  the  Sunoenieror  continues  the  l*gal  Tenant,  1**6. 

und  he.caM*devke  theEqukyof  fiedemptk*  even  WjUI|JWWQIW 
atibr  the  Swueadtr  wick,  without  a  new  Surrender  to  ^ 

the  me  of  bis.  Will ; .  but  the  legal  Estate  or  bis  Death  ELWtu.. 
descends  to  his  Heir  at  Law.  I  inentkw  this  Case, 
to  show  that  the  Mortgage  made  to  Wittetts  by  the 
Testatrix,  is  of  no  importance,  even  if  she  had  been 
admitted,  and  had  surrendered  to. him;  because  to  give 
effect  to  her  Will,  she  must,  notwithstanding,  have  made 
another  Surrender  to  the  use  of  her  Will.  The  same 
,  point  was  determined  in  Kenebeljy.  Scrafton(t)9  and 
also  in  Floyd  v.  Aldridge,  which  is  quoted  from  a  MS. 
in  the  Argument  of  Skewen  v.  fVroot(u),  where  Sir 
Thomas  Smell  held,  ttat  the  Mortgagor  not  having 
surrendered  to  the  use  of  his  Will,  the  Estate  did  not 
past  at  Law,  and  Equity  would  not  assist  a  Volunteer 
•gainst  the  Heir. 

These,  I  believe,  ar«  the  only  Authorities  applicable 
to  this  Case. 

I  have  thus  endeavoured  to  show,  on  Principle  and 
Authority,  Elizabeth  Elwell  had  not  such  an  Estate  in 
the  Copyhold,  that  she  could  pass  it  by  Will,  without 
a  Surrender,  and  her  Devisee  being  a  mere  Volunteer, 
and  the  Copyhold  not  wanted  for  Debts,  the  Plaintiffs 
.    are  not  entitled  to  call  upon  the  Defendant  to  surrender. 

I  shall  not,  however,  dismiss  the  Bill,  for  Elizabeth 
Elwell  seems  to  have  thought  that  the  Bequest  of  the 
Copyhold  might  be  disputed;  and  in  case  it  was  disputed 
by  the  Defendant,  she  directs  the  full  value  of  the  Copy* 

(0  8  V«,  30.  (t»)  5  East  137. 
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bold  should  be  deducted  from  his  Share  of  the  Residue 
bequeathed  to  him ;  and  as  he  insists  that  he  ought  not 
Wainewright    to  j^  pUt  to  ^  Election  until  the  Accounts  have  beea 

_    *  taken,  and  the  amount  of  the  Residue  ascertained,  an 

Elwell.  '  m      ,.  ' 

Account  must  be  directed* 
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PRINCIPAL    MATTERS. 


A. 
ACCIDENT. 
See  Ship,  i. 

ACTION. 

See  Bankruptcy,  6. 

ADVANCE  OP  CAUSE. 

See  Practice,  4. 

AGREEMENT. 

See  Demurrer,  3. 

Vendor  and  Vendee. 

1.  SPECIFIC  performance  refused, 
of  an  agreement  to  sell  an  estate 
in  fee,  by  one  who  supposed  he 


was  absolute  owner  of  the  estate, 
when  in  fact,  he  was  only  tenant 
for  life,  under  a  settlement,  with  a 
proviso,  empowering  him  to  pur- 
chase "  an  estate  in  fee  simple 
in  possession,  in  some  convenient 
place  or  places  in  England,  of  ejjual 
or  better  value ;  and  to  settf^The 
same  to  him  in  lieu  of  the  settled 
estate,  which  was  then  to  be  his ' 
own.  [HoToell  v.  George.]    Page  1 

2.  The  want  of  mutuality  in  a  con- 
tract a  sufficient  ground  on  which 
to  resist  a   specific   performance. 

lb.  12. 

3.  Misrepresentation  of  the  value  of 
an  estate,  a  sufficient  ground  to 
resist  a  specific  performance. 

Quare,  Whetherwhere  vendor,  entitled 
only  under  an  agreement,  sells  to 
another 
Uu  a 
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another,  such  teniae   can  object 

to  .a  s^ific  performance,  on  the 

«    ground  of  the  statute  of  $2  Hen. 

.    ,8.c.  9*    {Watty.  Stubbs]     -     80 

4.  Specific  performance  gf  a    Pur- 

^  tfbase  .agreement  refused,  up.  good 

->  title  being  made  to  a  part  of  the 

.   estate^  which ,  though  very  small 

o  in  proportion  to  the- whole  ppr- 

,  ,.  ehqs**  *pe  essential  to  its  enjoy* 

^    nmU  and  the  defendant,  who  was 

. , .,  ,]  tt  into  possewpon,  being  afterwards 

v.  -  {ursedwthyUie  plaintiffs*  [&***- 

, ,  6«//,)Bart.  and  others,  v.  Grtfefcr.] 

r>   V  158 

».<5.  Specific      performance     decreed 
\.  *0)H»t  *   purchaser*  without    a 
.t,,ffe%e<Ke  *»■  to    the  title;   upon 
±<   i<poajesji<&*^corresjMvri$nce--and. 
no  Section  to  the  title,  till  two 
.  tl  years  aftef  the  abstract  was  de- 
livered.   [Margravine  of  dnspach 
.  Tr2VoeQ     -        .   •     -        -    310 
^  A  voluntary  agreement  indorsed 
:    on  a  lease  by  one  not  a  par,ty  to. 
,  Kj  but  only  a  remainder-many  not, 
..  feeding,   [Dwlinf  v«  MUL]    544 
.7'  #$  against  an  executrix  to  enforce 
j .  w  ^  pejoj  agreement  by  her  testator, 
><    wfreji ,  single,  to  settle  an  annuity 
,-  en  jthe  plaintiff,  a  married  *omaii, « 
<  .    separated  from  hex  husband,  who 
„  lived  with  the  testator:  general 
.      demurrer  allowed.    [Matfittos  v. 

.*  **■*]     -      -      «     •-•    556 

j  :  '  •       ■  . 
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ADJOURNMENT   OF    CHOICE 
OF  ASSIGNEES. 

See  Bankruptcy,  21. 


ANNUITY. 

See  Bankruptcy,  24. 

Annuity  granted  in  consideration  of 
a  reversionary  interest  in  stock, 
need  nojt  he  emplfcd  under  stat. 
17  Geo.  s-^  26.  [Brmmv.Dowth- 

waite]     -  •        -        446 

ANSWER. 

See  EviDRMca. 

Practice,  1.  9,  11.  20.  ai.  29. 

ARREST. 

1.  A  person  arrested  on  his  return, 
from  proving  a  debt  under  a 
commission,  dieehftrgsd,  and  or- 
dered to  be  paid  the  coats  of  the 
application        -        ...       45 

2.  A  defendant,  whb  had  Veen  attend- 
ing with  his  solicitor,  a  Warrant 
before  the  Masfe^  to  produce 
papers,  end  was  arrested- *fc  leav- 
ing the  Master's  office,  discharged 
from  the  arrest  {Frariktyn  v. 
Colqhounf]  '     *    •••/'.  >w  •..  580 

t\  ASSIGN^,  " 
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ATTACHMENT. 

See  Practice,  si,  ??. 

ATTESTATION. 
Are  WtLt,  1. 

AUCTIONEER. 
See  VendO*  and  Vendee,  7. 

'    .     iuftKHUi*tcir. 

-    See  Rbceiveb>  i. — Piba,  4- 

1.  No  authority  in  Bankruptcy  on 
the  petition  of  an  equitable  mort- 
gagee by  deposit  of  deeds,  to  order 
a  Idle  of  the  estate,  *her4  there  is 
a  subsequent  rhortgagee  of  the 
equity  of  redemption  who  objects, 
and  had  not  proved  under  the 
commission  %  the  proper  remedy 
being  by  bill.  {Ex  parte  Topham.] 

38 

a.  A*  order    for  an  inquiry  before 

:..  €ommi»ion*r*,  or  an  issue,  to  try 
whether  a  debt  proved  was  usurious, 

•  merely  on  a  deposition  of  the 
bankrupt  a»  to  the  usury,  refused* 
[JE*  parte  Burt,  and  see  ex  parte 

►      Campbell,*  Rose*  $*]     m        -    4^ 

3,  Though  an  order  be  made  on  a 
petition  4n  bankruptcy,  directing 
co«|s  to  be  paid  to  the  petitioner, 
personally,  this  does  not  take  away 
the  li*n  of  the  Solicitor  for  his 
costs.  [Ax  parte  Bryant}      -    49 

4.  J.  R.  Wort  her  bankruptcy,  being 
pressed  to  discharge  a  debt,  anfl 


•  gitfcg  toiler  creditor  a  draft  on  the 
execttor  of  a  debtor  cf  hers,  tWikh 
tirkft  the  efefccntor  prttnfttd  to  dis- 

' '  charge  Oh  receiving  assets,  is  a 
good' equitable  aesignnlfent  «ff  the 
debt,  aftd  available  against  the  as- 
signees of  J;  R.  [EJtp&t*  Aider- 
Jb»  and  ahothe1  r}     *    -    -*-    53 

5.  Commissioners  fees,  trade*  sPeom- 
Mission  bf  bankruptcy,  arfcpayable 
by  the  attortto?  tb  the  eoniittttsion ; 
atid  if  not  paid,  he  wflh\  petition, 
be  ordered  to  pay  the*,  -f  £*  parte 
Griffith]  (& d; iRbsei -ft^i  56. 

6.  On  a  petitioh  by  a  bankrupt  to 
supers**!*  hte  ^omteftslifl;  the 
Court,  in  *  plain;  c8*€,*'tfiit5farder 
a  supersedeas,  thorfgfa  tfcheV  petition- 
ing creditor  desires  an  fe$ne,  or  an 
action,    [Bx  pttrtc  mfHMr?]'    67 

7.  Bankrupt,  under  a  joint  cfdtnmis- 
sion,  not  eMitleti  to  an  allowance, 
though  the  joint  estate  pays*  ten 
shillings  in  the  potthd,  nhle  A  both 
joint  and  separate  creditors'  who 
have  pftfved;  ate  pttkrUtrBnfllhjgs 
in  the  potfhd;  If  oris  pdrtfletonly 
has  obtained  hfo  certitedtfc;  no  al- 
lowance b  grveir  to  the  ptatAtf  who 
has  obtained  his  ceftftfeifce;  the 
allowance  being  only  jointly  claim- 
able.  {Export*  PtuHtf]     *•    68 

ftV  A  bankrupt  Who  ba#  hot  ttrtren- , 
4ered*  cannot  petition  to  supersede 
his  commission.  [Ex  parte  Rdbtrts 
—Ex  parte  Well*]      ...    72 

$.  A  separate  commission  wiU  not  be 
superseded  at  the  instance  of  the 
creditors  under  4  JQ^Uommission, 
u  u  3 
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if  ihe  joint  commission  cannot  be 
.  mteined  •  -••.-•--72 
lp.  Sugar  arid*  payable  for  by  the 
custom.  o£  the  trade;  two  months 
after  the  aafe, .  does  not  create  a 
debt  to,  support  a  commission, 
until  the  time  of  credit  has  elapsed. 
/6..and  see  Most  y.  Smith,  \  Camp. 

jj.  Petition  to  supersede  a  second 
commission,  must  be  served  on  the 
assignees  under  the  first.  [Ex  parte 
Irvine]    .-.-..-.74 

1 2.  Bankrupt  petition  witnessed  by 
the  agent  of  the  Attorney  who 
presented  the  petition,  not  a  suf- 
ficient compliance  with  the  ge- 
neral order  requiring  the  attesta- 
tion of  the  attorney  who  presents 
the  petition.     [Ex  park  Weston] 

75 
15.  Order  upon  assignees  under  49 
Geo.  3.  c  121,  s.  19,  to  deliver 
■•  up  possession,  and  execute  an  as- 
signment,   or    surrender,    of   the 
banktupft  benefit  in  a  lease,  where 
.  the  lease  itself  bad  been  deposited 
in  the  hands  of  a  third  person  as  a 
security.    [Ex  parte  {Utmes]  -     76 
14*  Attorney,  >  under    the    circum- 
stance*, ordered  to  pay  the  costs  of 
,  ah  improper  petition  in  bankruptcy. 
.    [Ex  parte  Cutfbert]     ...     78 
15.  Motion  on  Saturday  the  11th,  the 
last'  day  fbr  presenting  a  petition 
*    against  a  bankrupt's  certificate,  that 
a  petition  prepared,  but  not  pro- 
a  peily. -signed,  mjgh4.be  ordered  to 
u.fairexemdiiOQ  Monday  Jtfce  .13th, 


and  considered  as  presented  on  the 
nth,  refused.    [Ex  parte  Bmmett] 

111 

16.  Expense  of  a  provisional  assign- 
ment not  allowed,  except  where  an 
extent  is  apprehended.  [Ex  parte 
M' Williams  in  re  Graham)    -     141 

[Note. — The  Reporter  is  apprehensive 
that  he  did  not  exactly  catch  the  Vice- 
Chancellor's  expression;  for  when 
it  is  necessary  to  carry  on  a  trade, 
or  when  it  is  apprehended  a  land- 
lord will  distrain  for  rent,  or  pro- 
perty is  perishable,  a  provisional 
assignment  has  been  considered 
as  proper.] 

17.  Mortgagee  of  a  bankrupt's  estate, 
allowed,  on  petition,  to  bid  for  the 
same,  otr  a  sale  of  the  mortgaged 
estate.  [Ex  parte  Marsh  in  re  Car- 
tiU] 148 

1 8.  The  Court  will,  at  its  discretion, 
order  commissioners  to  accept  the 
surrender  of  a  bankrupt  after  the 
usual  time  for  surrendering  has 
elapsed,  although  the  assignees  ob- 
ject. [Ex  parte  Shiles,  p,  448.  S.C. 
2  Rose,  381]  ' 

19.  A  commission  issued  op  adepjal, 
concerted  by  bankrupt  and  Jiis  sis- 
ter, the  petitioning  creditor,  super- 
seded, with  costs.  [Ex  parte  Bin- 
mer  and  another]  -    -    -    -  '250 

ao.  Title  of  a  petition  in  baakfnptcy 
aUowed.ie.be  altered*.  »eaj paying 
the  coats  of  the  day*    ^Bx  parte 

•  Rm}      -    r     -  :  ?■•  *  :  «fc  .  i  ,  ;$0{J 
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ai.  Commissioners  have,  power   to 
i  ad^ounMneettng  for  the  choke  of 
assignees.     [Ex  parte  Garland  and 
Pratt,  p.  318.  S.  C.  a  Eo*e  361.] 

*9.  The  Court  in  bankruptcy  will  it- 
self decide  on  the  validity  of  an 
equitable  mortgage,  without  a  re- 
ference to  the  Commissioners ;  bat 
when    the   equitable   mortgage  is 

'  established,  a  reference  may  be 
made  to  the  Commissioners  to  as- 
certain what  is  due  upon  it. 
[Ex  parte  Jennings]  -    -     -     33 1 

ft$.  On  a  bill  filed  by  the  assignees  of 
a  bankrupt, .  to  recover  money  to 
which  the  bankrupt  was  entitled  in 
right  of  his  wife,  the  usual  refe- 
rence was  made,  to  consider  pro- 
posals for  a  settlement  on  the  wife 
and  children.  The  Master  having 
approved  a  settlement  of  the  whole 
property  on  the  wife  and  children, 
exceptions  were  taken  to  his  report, 
and  allowed,  and  he  was  directed 
to  review  his  report.  [Beresford 
and  another  v.  Hobson  and  others,] 

362 

[Note.  It  was  afterwards  agreed  be- 
tween the  parties,  that  the  wife 
should  have  half  the  property.] 

24.  Where  the  grantor  of  an  annuity 
secured  by  real  property  becomes 
a  bankrupt,  and  arrears  of  the  an- 
nuity become  due  after  the  bank- 
ruptcy, .the  *eal  security  will,  on 
the  petition  of-  the  grantee,  be  or- 
dered to  be  -sold,  and  the  produce 
applied  in  satisfaction  of  so'  much 


of  the  arrears  and  value  of  the  an- 
nuity, as  the  same  will  extend  to 
satisfy,  and  the  grantee  be  allowed 
to  prove  the  residue  under  the  com- 
mission.   [Bm parte  Key}    -    426 

25.  Solicitor  on  his  own  behalf  pre- 
senting a  petition  in  bankruptcy, 
an  attestation,  was,  on  an  applica- 
tion for  that  purpose,  dispensed 
with.    [Ex  parte  Kingdon]  -    446 

26.  Husband  and  wife  assign,  to. two 
creditors  of  the  husband  a  contin- 
gent interest,  .to  whpbi  tfee<wife 
would  be  entitled  if  .afce  survived  a 
particular  .person.  ,  The  creditors 
insure  the  wife's  Jife.  She  -dies,  be- 
fore the  contingent  interest  (eU  in, 
and  the  creditors  receive  ^he  in- 
surance money.  The  bu$banq\  be- 
ing a  bankrQpt,  the  creditors  only 
allowed  to  prove  ,tbe  aajpunt  of 
what  was  due  to  them  after  deduct- 
ing the  money  received  from^the 
Insurance  Office,  minus .  the  ^strm 
paid  for  the  insurance  and  egpfinsps. 
[Andrews  ex  parte]    ~    -     ~  .  573 

27.  Set-off,  and  joint  proof  allowed, 
in  bankruptcy,  under  the  circum- 
stances   IHuckey  ex  parte]  ,>  577 

*8.  Order  for  goods  by  two  partners ; 
afterwards  partnership:  dissolved; 
a  bill  drawn  on  the  two  partaers, 
but  accepted  only  by  onej'wjio 
carried^  on.  a  separate  trade*,  and  the 
goods  delivered  to .  bjiq,  ¥uo  .claim 
.  can  be  made  .on,  the  other  pa^tn^r. 

On  a.  drieoktiMtof  paBtnecsWpv'jthe 
.retipug  partner  s^lMhe  ©oncers 
u  u  4 


64* 


I  K-D  E  X% 


.  witigtbe  partnarabip  pcoparty,  to 
tha^etfcer;  fauteaatfrflfthe  partatr- 
aktt>  property  r*m*«»  i»  the  part- 

,  a«r^ip«ain€8,aodin  the  oni«r«nd 
dvpoaitioji  of  both.  They  after- 
ward* become  bankrupts,  and  *e- 

•  paitite  -  commissions  issue  against 
them.  There  being  property,  out- 
standing in  the  partnership  names, 
the  joint  creditors  cannot  prove 
under  the  separate  '  commission 
agatost  the*  r#tirmg  partner.  {Hot- 
rU  and  others  ex  jwrtt]    -    -  563 

29.  A  creditor  who  assents  to  and 
acts  u«der<  *n  absolute  bill  of  sale 
for  the  benefit  of  creditors,  bat  does 
ntff  *fel  ?fafc  ctefed,  ddnftot  after- 
wards  sue  oat  a  commission  against 
the  debtor*  on  tile  grdund  that  the 
absolute  bill  of  sale  was  an  act  of 
bankrtrjrtcy.  ( JE*  parte  Shaw  and 
another]       ------  508 

30.  A  petition,  to  prove  a.  debt,  and 
to  stay  a  bankrupt's  certificate,  al- 
lowed, the  delay  in  proving  being 
accounted  for.  [Birches parte]  600 

3 1 .  Assignees  not  j  ustified  in  delaying 
the  payment  of  dividends  on  the 
ground  that  notice  has  been  given 
them  by  a  third  person  of  a  claim 
upon  the  dividends,  no  petition  hav- 
tngcbeen  presented  by  such  claim- 

< ;  .aa$  wUhin  a  reasonable  period  after 
n  aach  notice  of  claim*    [Abopp  and 

»    ttfW*  e*  jmrie]     -    -    -    -  603 

.3**  Equitable  mortgagee  praying  a 

:  sale  of  mortgaged  estate,  pay*  the 

*r*Wk9$&ti!ptMm  aahofitha  a#- 
1  ^gnfe*ia«>twah«^10iV:«^oat  of 


the  produce  *f  the  mortgaged  estate, 
but  personally;  bat  if  tbeaseigaees 
oppose  the  Petition*  on  frivolous*  or 
mistaken  grounds,  they  pay  the 
costs  occasioned  by  such  oppo- 
sition. [Home  ex  parte']  -  -  6aa 
33.  On  a  petition  by  a  person  found 
a  bankrupt,  to  supersede  his  com- 
mission, on  the  ground  that  he  has 
not  committed  an  act  of  bankruptcy, 
the  Court,  though  there  is  no  affi- 
davit on  the  other  side  in  support 
of  the  commission,  or  notice  that 
the  proceedings  would' be  produced, 
will  look  into  the  proceedings  to  see 
if  there  is  an  act  of  bankrtrptey. 
[Vypond  ex  parte]  -    -    -  '  ~  624 

BEQUEST. 

8*  WlLU 

MIL  BBQ&ER* 
See  tfsvitf,  1.  *r' 

cEilTrPidATE.'   .';.. 

'  See  Bahkbtdptcy,  l«.  J4. 

CHARITY. 

See  Trust,  j!  "'  ' 

COMMISSION  FOR  EXAMINA, 

TION  OF  WITNESSES. 

Stt  P*acwc*  £_ ,  ^    . 
,      .CQN.DJTJOS..'.!  ,-'-. 


COMTMIPT; 
Sde  Practice, $r  530. 

COPYHOLD. 
See  Will,  9. 


COSTS. 
See  Lira. 

1.  Full  coats  may  be  given  on  the  al- 
lowance of  a  deniurrer,  though  an 
.  application  for  the  same  is  not  made 
until  three  weeks  after  such  allow- 
ance.   \Wood  v.  ifrfltfeyl  -   -  3* 

3,  Security  for  costs  refused,  an  an- 
swer being  (owing  to  mistake)  filed 
after  the  defendant  knew  the  plain- 
tiff was  gone  abroad,  [pyott  v. 
Dyott]     - 107. 

3.  The  plaintiff  in  a  bill  of  discovery 
must  pay  all  the  expenses  of  the 
defendant,  occasioned  by  resisting 
motion?  made  in  the  cause  by  the 
plaintiff.  [Noble  v.  Garland  and 
others.]  -------  344 

4.  In  all  tails  for  the  twtfvsrjr  of  an 
estate,  the  question  arise*  dpon  the 
e<ttstructidn  o#  s^tne  kfstaiiftttit, 
arid  ft*  part**  litigate  at  lb*  peril 
dfleettf.  {Hampton  v.  Btmdwood] 

*  394 

COVEN  ANTi 

Qmnre.— Whether  on  a  covenant,  in  a 
teas*  fot  99  years,  dettmfaMt  6n 
three  lives,  that  up6n  the  death  of 
either  of  the*  Jives***,  ea  request, 


r/NjrEx.  645 

uilirorftKft*  of  «*fa*P.  togrssst  a 
am  lease  fot  suethst  iaftti'  •©£  99 
yean,  detcnniwthh  wisfrtte  1»  of 
a  new  person  to.  b#  oasntd*  ***** 
the  ssxne  yearly  rentsy  dorenanU, 
lec^  the  leasee  is  entitled  tin**o- 
venant  for  renewal '  m .  ssjebr  4tsw 
lease-    [DowU*#v.MMl    *  $41 

CEilTlFIGATE.    ;      ^ 


Sec  BANKBCnjCY,  7* 

CREf)lT.        / 

Set  Bahwuftcy,  10* 

*  -j    ■  ■ .  *  ■ 

ASSIGNMENT  OF  DBBT* 

-  -  «    * 
&e  Bankruptcy,  4-     , 

DEBT  TO  SUPPORT  A  COM- 
MISSION.     '    , 

See  Bx*rk*[fttfc*,  10. 

DECREE, 
See  Practice,  19. 

DEMURREB,     fc 

See  Title  Costs,  >.— Ao-aMJSENT,  4. 
— Plea,  5^— Practice,  ^5. 

1.  A  Demurrer  for  nultifarioieness 
aHkftftett,  the  Bit  being  agafeiK  seve- 
ral purchasers  and  others.  {Brwkcs 
and  another  V.  Lord  If MosrtJtjuid 
others}    •    -    •    -    -    -  -    86 

a.  Demurrer  to  a  Bill  against  the 
r«pOT»mtatto**f  »4KAMfcd  tenant 
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INDKX; 


for  life,  for  an  account  of  equitable 
waste  committed  by  him,  overruled. 
[Marquis  of  Lansdownc  v.  MarcAio- 
nm  of  Lmmdome]   ~    -    -    u6. 

3.  On  a  bill  for  a  specific  perform- 
ance   of   a    purchase    agreement, 

£*  against  husband  and  wife,  in  which 
there  was  a  statement,  that  the 
wife  had  separate  monies  and  pro- 
perty, of  a  larger  amount  than  the 
purchase-money,  and  an  interro- 
gatory in  support  of  such  state- 
ment, a  demurrer,  by  her,  allowed. 
[Francis  y.JVigu  11]  -     -     .     ggg 

DEPOSIT. 
See  Vewdor  amp  Vendee,  7. 

DIVIDENDS. 
*      See  Bankruptcy,  31. 

DISCOVERY. 

See  Demurrer,  3. — Plea,  4.— 
Practice,  16. 

DOWER. 
See  Vena©*  aitd  Vender,  10. 

EJECTMENT  BILL. 

See  Plea,  1.  * 

* 

EQUITABLE  MORTGAGE, 

See  BANKRUPTCY,  1,  32. 

EQUITABLE  WASTE, 
See  Demurrer,,  3v 


EVIDENCE* 


An  answer,  though  not  used  as  evi- 
dence in  the  cause,  may  be  read  as 
to  costs.  [Howell  v.  George.]  -  13 

EQUITY  OF  WIFE  AND  CHIL- 
DREN TO  A  SETTLEMENT 
OUT  OF  WIFE'S  PROPERTY 
CLAIMED  BY  HER  HUS- 
BAND. 

See  Bankruptcy,  33,  Will,  2. 

EXAMINATION. 
See  Practice,  14. 

EXCEPTIONS. 
See  Practice,  14.  23. 

EXCHANGE. 
See  Partition,  1. 

EXECUTOR. 

• 

Executor,  to  whom  negligence  was 
imputable,  charged  with  the  arrears 
of  rent  unreceived,  and  balances  in 
his  hands,  together  with  interest 
at  four  per  cent  and  the  cost*  of 
the  suit,  relating  to  such  arrears 
and  balances.  [Tebbs  and  others 
v.  Carpenter  and  others]      -    ago 

FEES. 

Commissioners  Fees,  ih  Bank- 
ruptcy.' 

See  Bankruptcy,  5. 


IN  D  EX. 
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FEME  COVERT. 


SeC  SETTLEMENT,   4.— BANK- 
RUPTCY,   23. 

FRAUD. 
See  Ship,  i. 

FREIGHT  (Lien  on). 
See  Ship,  2. 

GENERAL  ORDERS. 

Lord  Rosdyn's,  6th  February,  1794. 
See  Costs,  1. 

Ibid.    -     -     8th  May  -  -  1794. 
See  Bankruptcy,  1. 

Lord  Eldoris,  12th  August,  1809* 
See  Bankruptcy,  13.  14. 

GIFT. 

A  letter  to  executors  expressing  a 
consent  that  a  $um  of  500/.  was 
proper  to  be  given  to  the  daughter 
of  the  deceased  husband,  held,  not 
to  amount  to  a  gift  of  so  much  in 
the  executors  hands,  the  intention 
to  give  not  being  perfected  and 
carried  into  execution,  [Cotteen 
v.  Missing]      -     -    .-     -     -     176 

GUARDIAN. 
.    See  Practice,  m, 

Guardian  appointed,  on  petition,  to 
an  orphan  infant  without  property, 


to  consent  to  her  marriage.   [In  re 
M*.  L.  WooUcmbc,  an  infant]    *i  1 3 

ILLEGITIMATE  CHILDREN. 
See  Will,  2f 

INFANT. 

See  Guardian. 

INJUNCTION. 

See  Mortgagor  &  Mortgagee,  3. 
— Practice,  15. 

Injunction  to  restrain  a  sheriff  from 
executing  &Jieri  facias  against  the 
furniture  and  effects  of  the  defendant 
at  law,  which  with  a  house  and 
land,  had  been  let  by  him  to  the 
plaintiff,  who  was  in  possession,  re- 
fused.    [Garstin  v.  Asplin]  -     150 

INQUIRY    BEFORE    THE 
MASTER. 

On  the  hearing  of  the  cause  an  in- 
quiry will  not  be  directed  before 
the  MaMar*  unless  a  ground  for  it 
is  laid  in  the  pleadings    -    -    414 

INQUISITION. 

i.  Application  for  leave  to  traverse 
an  inquisition,  refused,  no  evidence 
being  produced,,  except  the  oath  of 
the  applicant,  to  invalidate  the  in- 
quisition,   \InrcSadkr]    -     581 

2.  A  mere  trustee,  it  seems,  not  al- 
lowed to  traverse     -     -    .    Ibid. 
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INMJRAftCB. 

See  Bankruptcy,  26. 

/       INtERROGATOftr. 

&t  Witness. 

Will  1. 

.       ISSUE. 

See  Bankruptcy,  6. 

LrEASE. 

£#*  Covenant. 

LEGACY. 

1*  Legacy  to  tbfe*  jfefsdnai  16  be  paid 
£*  S06n  a«  the  legatees  should  ar- 
. ,tiv*  ifr  England,  or  claim  the  same, 
prtVufed    they   should    aiTive    or 
ttetett  the  dame  within  three  yean 
alter  the"  testator's  death;  and  if 
they  should  not,  part  of  the  amount 
of  *e  legacies  to  got  oveY.    The 
-  legatee  over,  claiming  the  legacy, 
*  a  reference  was   directed  to  the 
"fotfftef,    to    incfrirtf  wither  the 
"drWe  jfettoifc  had  arrived  in  Eng- 
land, or  claiih«d  the*  legacy,  within 

■  the  tbrtfe  ySaYS.     llktrgesi  V.  Ao- 

■  Hiion] 17* 

1.  An  uriiroited  belplMi  of  the  inte- 
r  rest  of  stock,  passes  the  principal 
'  "atW.  [ftrrtc*  v.  Catkins]  -  353 
3;  Vfill,  from  its  tenor,  construed' to 

give  vested  legacies  -    -    -    tincL 

4^  Maintenance  allowed  where  prin* 

"  eipal  and  interest  of  a  legacy  to  a 

9  chrWfs  vested^  although  the  interest 


n  directed -to  accumulate  until  le- 
gatee attains  twenty-ana  \  -    Jfe'd, 

LIEN. 

See  Vendor  a»t>  Vehtjbb,  4* 

See  Ship,  s. 

Though  an  order  be  made  on  a  peti- 
tion in  bankruptcy,  diiectusg  costs 
to  be  paid  to  the  petitioner  per- 
sonally, it  does  not  take  away  the 
lien  of  the  solicitor  for  his  costf . 

(Ex  parte  Bryant]     -     -     -      49 

« 

10SS. 
See  Recovery. 

MAINTENANCE. 
See  Legacy,  4. 

MEMBER  <?F  PAftLfAMfiNT. 
8etPkAtftetr*6. 

MIS«El»EJ:8EKtAtION. 

MORTGAGOR  &  M6*TGAG£E. 

Set  REST&V^lfcttBrirtcY,  1. 17* 

1.  Mortgagee  in  possessibn  holding 
over,  after  payment  of  bis  print 
cipal  and  interest,  charged  with 


INDEX, 
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the  balance,  and  kMHfU    [Qwr- 
rell  v.  Btchford]   -    -    -    *    869 

2.  A  fourth  order  made,  for  enlarging 
the  time  for  payment  of  mortgage 
money,  un<Jer  the  circumstances. 
[Edward$  v.  Cumlife.]    -    -    287 

3.  A  mortgage  of  a  ship  at  sea  (the 
fojpms  reqyire4  by  the  registry 
acts,  beii&g  obgerved),  held  to  be 
viW;  and  injunction  granted  to 
pewit  aa  improper,  indorsement 
<*D  tha  «ert$c*ta  of  the  registry  of 

;  tile  *m>  [Tkwpo*  and  another 
*^4*«4rtto*]  -.   *    .    395 

MULTIFARIOUSNESS. 
$&  Pe*.vsrer,  1. 

MUTUANT*  tv  CONTRACTS. 

See  Specific  Performance,  2. 

NEGLIGENCE. 
&^  Executor,   1. 

NEXT  of  KIN. 
See  Sbttlembnt,  1, 2. 

PAROL  EVIDENCE. 

PARTIES. 

Residuary  legatees  not  necessary  par- 
ties to  a  suit  against  an  executor. 
[Braicrt  y.  Dvwthwaitc]  .    -    446 


PARTITION. 


1.  There  beyig  /m  *  >$  to  a  parti- 
tion, infant  cestui*  que  trust  defen- 
dants, the  conveyance  was  directed 
to  be  respited  until  they  attained 
twenty- one.  [Attorney  General  v. 
Hamilton]  ------     214 

2.  Semble,  a  power  to  exchange  does 
not  warrant  a  partition  -    •    ibid. 

PARTNERS. 

Sw  Bankru?tct,  %9. 

One  partner  may  agree  with  a  re- 
tiring partner  to  give  him  a  sum 
for  the  concern,  though  they  know 
the  partnership  to  be  insolvent,  pro-* 
vided  no  fraud  on  creditors  was 
intended.  [Ex  parte  PtakeJ  -  ''346 


iif/f.',^ 


PAYMENT. 


ThftJCec^iver  0/  tie  profr*  if-faffA- 
Jwy*  flayiflg   *  cr/wJUpr.  .fln  ,ihe 
colUery.wUb  a  bity,twJ^h,;waj,jtot 
..  honoured, .tfce,  colb^rj.  r^majap  jia-. 
ble  to  the  pajpn^qt  of  tbft.  gggpal 
debt,  [See :  also  **  .portf ,  &#fj**# 
a  .Co*  ^ ;   JPr<tf£   *  #•£#/; 
3  3*sf  sisjj.  and .  the  n$ewe$L be- 
ing about  to  pass  his  a^qoimjfe  m 
.  w>i£h,  accounts,  M*  tpok  Cflia^  fof 
tta  receipt  giy*n  by  fra  crajUto*  on 
the  payment  hy  tyU,  ff4*  bjtjance 
tpuig.jfyf  op  a^h,  accounts,  ft  the 
.  receiver  who  bad.  tjecom^a  J$ak- 

jnp^  tbA.qredifoF  on,  ^pf»».»P  ^ 
bft  gUwc^d,  to ht,pai<),o§t  ^.the 
balapcje,  payable  to.  the  receiver. 
[Tcmperi  v.  Ord]   -    -    -    -    90 
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PETITION  in  BANKRUPTCY. 
5ee  Bankruptcy,  11. 


PLEA. 

1.  Plea,  to  an  ejectment  bill  stating 
oatsfandmg  leasee  and  praying  re- 
lief, that  there  are  no  such  leases, 
allowed.  [Arrnitage  v.  fVadtworth.] 
189 

2*  Plea  to  a  bill  on  the  face  of  it 
demurrable,  overruled*    [Billing  v. 

.  J%*3 ■    *    -    *3<> 

3.  Pha  of  title,  to  a  bill  by  an  appro- 
priate rector  for  tithes,  overruled. 
[HeatlicoU  v.  AUridge]  -    -    *$6 

3,  Plea  rowing  too  much,  overruled. 
[Noel  and  otheiB  v.  Ward,  Blunt, 
and  another} 8** 

4>  Pka  of  bankruptcy,  to  a  bill  by 
bankrupts  seeking  a  discovery  in 
aid  of  their  defence  to  an  action, 
and  payment  of  the  balance  found 
doe  to  them  on  the  taking  of  the 
accounts,  and  an  injunction  in  the 
mean  time,  overruled.  [Lowade*  v. 
Tayhr) 4*3 

5.  The  defendant  in  his  answer  stated 
:  facts  which  had  occurred  since  the 
filing  of  the  bill;  upon  which  the 
plaintiff  amended  his  bill,  stating 
the  facts  more  fully;  and  there- 
upon, the  defendant  pleaded  as  to 
part,  demurred  as  to  other  part, 
and  answered  the  rest  of  the 
amended  bilL  Plea  and  demurrer 
overruled.  [Knight  v.  Mutthew*] 
.-,♦------     566 


ORDERS. 
See  GxNfift4L  Orders,  . 

POWER. 
See  Partitioh,  *. 

1.  Husband  not  entitled  to  have  a 
defective  execution  of  a  power  in 
his  favour,  by  his  wife,  supplied. 
[Moodiev.Reid]  -     -     -    -    510" 

2.  Qucere,  whether,  when  a  power  is 
given  to  be  executed  by  a  will, 
signed  and  published  in  the  pre- 
sence of,  and  attested  by,  two  or 
more  credible  witnesses,  a  will 
signed  by  the  testatrix,  and  attest- 
ed, generally,  thus,  witness  B.  H. 
and  J.  H.  is  a  good  execution  o( 
the  power.  [Moodie  v.  Reid  and 
others]  ------     -    £17 

POWER  OF  ATTORNEY.  f 
See  Practice,  9. 

PRACTICE. 

See  Costs— iKjuHCtioH—RECtivak. 

1.  An  answer  ordered  to  be  taken  off 

the  file,  it  purporting  to   be  an 

answer  to  the  bill  of  five  com* 

plainants  only,  when   there  were 

six.     [Cope  v.  Parry]      -*-    *3 

a.  A  second  application  to  enlarge 

!   publication  allowed,  though  cause 

set  down,  the  same  being  so  far  en 

.   in  the  paper,  that  It  was  improbable 

:  it  would  be  heard  before  the  time 


for  the  enlarged  publication  expired. 
[Moody  and  Ux.  v.  Leeming]      85 

3.  Upon  an  order  that  a  defendant 
shall  be  released  from  the  Fleet  on 
paying  the  costs  of  his  contempt, 
or  a  tender  of  the  same,  the  war- 
den of  the  Fleet  must  release  him, 
on  an  affidavit  of  a  tender  of  the 
costs.     [Anonymous]       -     -     109 

4.  Cause  set  down  to  obtain  a  decree 
pro  confesso  advanced  in  the  paper 
on  motion.     [Hart  v.  Ashton]  175 

5.  Bill  filed  against  two  partners  and 
one  being  abroad,  the  subpoena 
against  him,  permitted  to  be  served 
on  the  partner  here.  [CeUs  v. 
Gurney]      ------     187 

6.  Motion  for  a  commission  to  exa- 
mine witnesses  abroad,  before  the 
time  for  answering  had  expired, 
refused!  [Cheminant  and  others,  v. 
De  La  Cow  and  others]  -    -    208 

7.  On  a  reference  of  title  on  a  bill  for 
a  specific  performance,  the  refe- 
rence may  extend  to  all  that  con- 
cerns the  title,  but  not  to  other 
matters ;  it  may  be  extended,  there- 
fore, to  inquire,  whether  it  appeared 
by  the  abstract  in  the  pleadings 

%.  mentioned,  that  a  good  title  could 
be  made,  [Jennings  v.  Hopton]  an 

8.  Power  of  attorney,  executed  in 
Pari*  in  the  presence  of  two  wit- 
nesses, and  authenticated  by  a  no- 
tary of  Paris,  and  an  affidavit  here, 
verifying  the  signature  of  the  No- 
tary, ordered  to  be  acted  upon  by 

/rtne  Accountant-General.  [Lord 
Kinna^rd  y.  Lady  SaUounj  -    227 


INDEX.  65I 

9.  Aa  answer,  stated  to  be  the  joint 
and  several  answers  of  two;  but 
sworn  only  by  one,'  ordered  to  be 
taken  off  tbe  file,  with  costs. 
[Cooke  v.  WestaU]      -    -    -     265 

10.  On  motion,  after  an  order  to  dis- 
miss bill  for  want  of  prosecution 
supported  by  affidavit  as  to  merits, 
and  accounting  for  tbe  delay,  the 
bill  retained  on  the  terms  of  paying 
costs,&c.  [Beltinghamv,Bruty]  26*5 

li.  Motion  by  defendant  to  take 
answer,  defective  in  the  title,- off 
the  file,  and  to  amend  and  re-swear 
it,  allowed  on.  payment  of  costs. 
[White  v.Godbold]    -    -    «    z$g 

12.  Guardian  appointed  of  an  infant 
to  put  in  his  answer,  and  his  pre* 
sence  in  Court  dispensed  with-,  on 
an  affidavit  of  his  inability  *  to 
attend  from  illness.  [Hill  v.  Smith 
and  others]      ---.-.    ^gQ 

13.  When  defendant  does  not  appear 
at  the  hearing  of  the  cause,  and  on 
the  usual  affidavit  a  decree  is  ob- 
tained, and  it  is  afterwards  moved 
to  set  down  the  cause  again,  the 
Court  will  direct  a  particular  day 
on  which  it  is  to  be  heard,  v  [Mar* 
gravine  of  Anspach  v.  Noel]  ~  %\% 

14.  Guardian  appointed  for  a  de- 
fendant to  put  in  his  examination. 
[Attorney  General  v.  Waddington] 

3*1 

15.  Exceptions,  under  the  circum- 
stances, allowed  to  be  taken  nunc 
pro  ftmc,  to  the  master's  report,  of 
insufficiency  of  answer,  though  after 
such  report,   a  plea  and  further 
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answer  were  pet  in,  and  plea  over- 
ruled, [Noel  and  another  ▼.  Ward, 
Blum  and  another]    -    -    -    339 

16.  Amendment  of  bill  after  excep- 
tions to  answer  allowed,  does  not 
prejudice  an  injunction  previously 
obtained,    [Adney  v.  Flood]    449 

17.  Exceptions  nunc  pro  time  may  be 
filed  to  an  answer  to  a  bill  of  dis- 
covery* [Bering  and  others  v. 
Prineep  and  others]    -    -    -    526 

i9.  A*  order  was  made,  that  de- 
fendant should,  within  four  days, 

*  put  in  an  answer  to  interrogatories, 
or  in  default  a  serjaant  at  arms  to 
go  agajnat  bin.  fie  pa*  in  an  iu- 
aufieitni  answer,  and  upon  (notion, 
the  aerjeant  at  arm*  was  directed 
to  take  him,  [Weiton  v-Joy]  5*17 

19.  The  recognisance  of  a  surety  for 
a  receiver  being  estreated,  and  an 
action  brought  against  such  surety, 
an  application  was  made  by  him 
for  a  reference  to  see  what  was  due, 
and  far  an  order  for  payment  by 
instalments,  and  for  an  injunction 
to  stay  proceedings  at  law.  An 
order,  by  consent,  was  made  ac- 
cordingly, on  paying  the  costa  of 
the  application,  and  of  proceedings 
consequent  on  the  order,  [Walker 
*WM] 3*8 

10.  Creditor  allowed,  on  motion,  to 
prove  his  debt  under  a  decree  upon 
a  creditor's  bill,  though  money 
apportioned  amongst  the  creditors, 
and  transferred  to  the  accountant- 
general,  on  paying  the  costs  of  the 


jnotiorj,  and  of  re-apportioning  the 
funds.     [Angtll  v.  Saddon]     509 

21.  The  costs  of  insufficient  answers, 
are  provided  for  by  a  general  rule. 
When  defendant  is  in  custody  for  a 
contempt  for  not.  putting  in  an 
answer,  and  he  puts  in  an  answer, 
to  which  the  plaintiff  excepts,  be 
cannot  recover  his  costs  under  the 
process  of  contempt,  and,  it  seems, 
ha  loses  them.  [Const  and  'others 
v.  Rbert]    -     -     •    -    -    -    530 

22.  A  motion  for  time  to  put  in  an 
answer,  made  on  the  same  day  an 
attachment  is  sealed,  is  irregular, 
the  attachment  being  considered  at 
sealed  the  Brat  moment  of  the  day 
on  which  it  issues.  [Stcpaent  v. 
Neulc] 550 

23.  If  an  answer  is  put  in  the  same  day 
on  which  an  attachment  for  want 
of  an  answer  issuer;  the  attachment 
has  precedence.     [Ibid,]      -    551 

24.  Exceptions  allowed  to  be  taken 
to  a  report  though  no  objections 
were  made  before  the  master  while 
the  report  was  in  the  draft,  and  the 
report  confirmed  mat;  a  special 
case  being  made.  [Pennington  ▼• 
Lord  Muncosttr]  *     -     -     -     555 

25.  After  time  obtained  to  answer,  a 
motion  will  not  be  granted  forks** 
to  demur,  unless  under  special  cir- 
cumstances, as  surprise;  merits 
only,  not  being  a  sufficient  ground 
for  the  application.  [Bmet  v. 
Allen] 55* 

l26\  A  demurrer  in  the  Vice  Chancel 
tar's  paper  cannot  be  directed*  by 
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"him,  to  be  heard  at  an  earlier  day 
than  the  paper  mentions,  but  may 
be  advanced  to  the  head  of  the 
paper  on  that  day.  [Anonymous]  557 
26.  A  bill  against  a  member  of  par- 
liament, praying  relief,  may  be 
taken  pro  confesso,  under  the  45 
Geo.  3.  c.  124,  which  act  is  not 
confined  to  bills  of  discovery  only. 
[Logan  v.  Grant,  M.  P.]   -      6*6 

PRIZE  COURT, 
j  Sec  Prohibition. 

PROHIBITION. 

Prohibition  refused  to  Judge  of  the 
Prise  Court,  to  enjoin  him  from  pro- 
ceeding in  a  case  involving  a  ques- 
tion of  prise.  [Es  parte  lynch  and 
another] --15 

PROVISIONAL  ASSIGNMENT. 
Set  Bankruptcy,  17. 

PUBLICATION. 

See.  Practice,  a. 

9  PURCHASE  MONEY. 
See  VivDoa  and  Vendee, 

RECEIVER, 

1.  A  receiver  will  not  be  appointed 
merely  because  an  executrix  it 
poor.    [Howard  v.  Papera]  -  14* 


3,  If  an  executor  become  a  bankrupt 
a  receiver  will  be  appointed ;  ted 
quarc,  if  the  testator  knew  the  ex- 
ecutor was  a  bankrupt  when  $ie 
constituted  him  executor,  whether 
a  receiver  would  be  appointed. 
[Gladdonv.Stoneman]  p.t  43  in  note* 

RECOVERY. 

Where  a  lease  and  re-lease  were  made 
to  create  a  tenant  to  the  precipe  in 
a  recovery,  and  the  lease  was  lost ; 
it  was  held  to  be  a  case  to  which 
the  relief  given  by  the  14  Geo.  \ 
c*  *o,  *>  5,  applies*  [Holmes  v. 
AMU]   -.-..-.  55l 

♦  RESTS. 

On  a  decree  against  a  mortgagee  in 
possession  to  account,  rests  cannot 
be  made  by  the  Master,  unless  di- 
rected by  the  decree.  [Webber  v. 
»■*] 13 

SECURITY. 
See  Costs,  a. 

SEPARATE  ESTATE. 
See  Settlement,  4. 

SETT-OFF. 

Sac  Bankruptcy,  vj. 
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SETTLEMENT. 

See  Bankruptcy,  23. — Voluntary 
Settlement. 


1.  A  settlement  of  personalty  **  to 
"  next  of  kin  in  equal  degree,"  passes 
the  property  to  a  surviving  sister, 
in  exclusion  of  children  by  a  de- 

'  ceased  brother.  [Anon.  p.  36,  and 
aee  fPimblet  v.  Pitcher,  1 2  Ves.434.] 

2.  On  a  settlement  of  personalty,  "  to 
the  next  of  kia  of  the  said  A.  P.  of 
her  own  blood  and  family,  as  if  she 
had  died  sole  and  unmarried/'  the 
next  of  kin  take  at  under  the  statute 
of  distributions,  [Cotton  v.  lSeo- 
rancke]      -.---..  45 

3*  A  settlement  of  '<  all  and  singular 
the  two  third  parts  of  all  and  every 
the  whole  of  my  property,  goods, 
&c.  belonging  to  me  in  the  em- 
pire of  Great  Britain,  and  the  East 
Indies,  lately  willed  and  devised 
unto  me  by  Major  John  Missing," 
held  to  pass  only  two  thirds  of  such 
property  as  then  remained,  and  did 
not  extend  to  such  parts  of  the 
property  as  bad  been  spent  previous 
to  the  settlement.  [Cottccn  v.  Mi$- 
**"£•] 176 

5.  Settlement  by  a  lady*  about  to 
marry,  of  her  property  in  trustees, 
for  her  own  sole  use,  benefit  and 
disposition,  gives  a  separate  estate. 
[Ex  parte  Ray.]       -     -     -     -  199 

6.  Limitation  in  a  deed,  declaring  the 
uses  of  a  copyhold  to  the  use  and 
behoof  of  the  first  male  issue  law- 


folly  begotten  by  the  settler,  which 
should  attain  the  age  of  fti ,  and  to  the 
heirs  and  assigns  of  such  male  issue 
for  ever,  charged  and  chargeable, 
Ac.  and  for  default  of  such  male 
Issue,  to  the  use  and  behoof  of  all 
and  every  the  daughter  and  daugh- 
ters of  the  settler  lawfully  begotten, 
and  to  their  several  heirs  and  as- 
signs, for  ever,  to  hold  as  tenants 
in    common,    discharged    of   any 
further   or  other  limitation  over; 
and  for  default  of  such  issue,  then, 
over;  held  to  vest  a  fee  in  three 
daughters  of  the  settler,  his  only 
children,  and  who  died  unmarried 
in  his  lifetime;  and  that  plaintiff 
was  entitled  as  heir  at  law  to  theni 
in  exclusion  of  the  devisees  of  the 
settler.     [Hampton  v.   Brandwood 
and  others]  ------381 

7.  Where  a  legacy  is  left  to  a  feme 
covert,  and  the  assignees  of  the 
husband  agree  with  the  executors, 
on  a  claim  made  for  a  settlement, 
to  take  a  part  of  the  legacy,  and 
the  feme  covert  dies,  leaving  a 
child,  such  child  is  entitled  to  the 
residue  of  the  legacy,  under  the 
contract  [Lloyd  v.  Williams]  450 

8.  The  child  of  a  fem€  covert,  a  lega- 
tee, has  no  equity  to  insist  on  a 
settlement  after  the  death  of  the 
mother,  unless  there  is  a  contract, 
or  a  decree  for  a  settlement  in  the 
lifetime  of  the  mother    -     -    ibid, 

SHERIFF. 
Set  Injunction,  u 
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SHIP. 
See  Mortgagor  andMortgagex,  3. 

I.  If  on  the  tale  of  a  ship  there  is 
no  bill  of  sale,  or  indorsement  of 
tne  certificate  of  registry,  no  relief 
can  be  given  in  equity  on  the  ground 
of  accident  for  fraud.  [Thompson  v. 
Leake]       -    -    ---    -    -39 

A  ship  sailed  with  ballast  from  Lon- 
don to  Jamaica,  and  was  sold  du- 
ring her  voyage  there,  and  after- 
wards sailed  from  Jamaica  to  Lon- 
don, with  goods  shipped  on  a  con- 
tract with  the  owners  of  the  ship  at 
the  time  of  the  shipping.  The 
quondam  owners  have  no  lien  on 
the  freight  due  in  respect  of  the 
voyage  from  Jamaica.  [Ex  parte 
Hill] 61 


SPECIFIC  PERFORMANCE  OF 
AGREEMENTS. 

See  Agreement. 

STOCK. 

C.  being  indebted  to  G.  in  1000/. 
agreed  to  transfer,  within  a  given 
time,  100/.  per  annum,  long  an- 
■  miities,  at  the  then  price,  and  in  the 
mean  time  pay  G*  the  dividends, 
'  and  that  the  debt  of  1000/.  should 
constitute  part  of  the  purchase- 
money.  The  stock  was  not  pur- 
chased at  the  time,  and  there  was 
a  rise  in  the  price  of  the  stocks. 
The  agreement  held  not  to  be  usu- 
rious, or  within  the  stock-jobbing 


act,  and  motion  for  an  injunction 
refused.    [Clark  v.  Gkaud]  •  511 

SUBPOENA. 
See  Practice,  5. 

STATUTES.- 

Statute  of  Distributions :— 22  and  23 
Car.  2.  29  Car,  2.  c.  3*  See  Set- 
tlement, 1.  2. 

Ship  Registry  Acts: — 26  Geo,  3.  c. 
60.  s.  17,  34  Geo.  3,  c.  68.  ?.  14. 
See  Ship,  1. —  Mortgagor  and 
Mortgagee,  3, 

Bankrupt's  Allowance ; — 5  Geo,  2.  c. 
30.  s.  7.    See  Bankruptcy,  7, 

Commissioners  Fees:— .5  Geo.  2.  c.  30. 
s.42.    See  Bankruptcy,  5. 

Petitioning  Creditor's  Debt: — 5  Geo.  2. 
c.  30  .s.  23.    See  Bankruptcy,  io. 

Assignees  Option  to  hold  or  give  up 
a  Bankrupt's  Lease  ^49  Geo.  3. 
c.  i2if  9.  ig.  See  Bankrupt- 
cy, 14. 

Buying  pretended  Rights  or  Titles; 
—32  H.  8.  c.  9*  See  Agree- 
ment, 3* 

SUPERSEDEAS. 

Superseding  commission  of  bankrupt- 
cy.   See  Bankruptcy,  6.8.  9* 

SURRENDER  OF  BANKRUPT* 

See  Bankruptcy,  8.  18, 

>  •  ■ 
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TENANT  FOR  LIFE. 
See  Demurrer,  a. 

TITHES. 
See  Pee*,  3. 

TITLE.  - 

See  Practice,  7, 

TrrLE  DEEDS. 
to  Vendor  and  Vexdee,  3. 

TRAVERSE. 
Sew  IvQuamov,  1.  a. 

TRUST. 

J  See  Executor,  i. 

a*  Breach  of  a  trust  created  for  the 
.  benefit  of  a  charity  by  pulling  down 
a  chapel,  and. selling  the  materials 
and  converting'  burial-ground  to 
other  uses,  relieved  against  [Ex 
parte  Greenhouse  and  others  -    92 

USURY. 
*.  .-      See  Bankruptcy,  2. 

1.  Charge  by  a  bill-broker  in  the 
country  of  I05.  per  cent,  comrriis- 
mission,  on  discounting  a  bill  pay- 
able in  London,  not  usurious.  [Ex 
parte  Benson]  -    -    -    .-'    -     112 

2.  If  usurious  interest  is  not  con- 
tracted for,  the  security  is  not  in- 

1  validated,  by  subsequently  taking 
such  interest.    [Ex  parte  Jennings] 

331 


3.  £.  being  indebted  t*&  1000L  agreed 
to  transfer,  within  a  given  time, 
look  per  annum  long  annuities, 
at  the  than  price,  and  in  the  mean 
time  pay  G.  the  dividends,  and  that 
the  debt  of  1000L  should  consti- 
tute pan  of  the  purchase-money. 
The  stock  was  not  purchased  at 
the-  time,  and  there  was  a  rise  in 
the  price  of  the  stocks.  The  agree- 
ment held,  not  to  be  usurious,  or 
within  die  Stock-jobbing  act,  and 
motion  for  an  injunction  refused. 
[Clark  v.  Giraud]     -    -    -    5" 

VEKDOR  AND  VENDEE. 

See  AORtEMEHT. 

i.  Vendee  in  possession,  objecting  to 
title,  must  pay  in  purchase-money, 
or  give  up  possession.  [Smith  v. 
Lloyd'}    -.--...--    83 

2.  Vendee  in  possession,  objecting 
to  title;  ordered  to- pay  purchase- 
money  into  court,  though  posses- 
sion not  admitted  by  the  answer; 

•  and  only  shown  by  affidavit--*- 
[Boothby  v.  Waticer]  -     -    *    V97 

3.  Semitic—  Bill  does  not  lie  by  a  per- 
c  h ase r  from  a  eontr ftgen  t  remainder- 
man, for  an  inspection  df  tide- 
deeds;  in  the  hands  of  tenant  for 
life.     [Nod  and  orders  v.  Ward, 

\.  Blunt,  and  other*]      -    -    -    9*2 

\  4..  Vendor  has  a  lien  on  estate  sold, 

1  ♦  for  his  purchase-money,  though  he 

has  received  billa  from  the  vendee 

in    payment   of   the   same!  and 


though  the  vendee  becomes  baflk- 
nipt.     [Ex  parte  Feake]      -    346 

5.  A  vendee,  before  a  conveyance, 
having  agreed  with  a  tenant;  that 
if  he  had  a  conveyance  by  a,  given 
time,  the  tenant  should  quit  at  that 
period,  and  the  tenant  miscons  fil- 
ing the  agreement,  quitted  befpre  a 
conveyance  was  made,  30  that  the 
land  was  untenanted  and  deterio- 
rated, the  loes  held  to  fall  upon  the 
vendee,  it  being  occasioned  by  his 
agreement  with  the  tenant.  [Hur- 
fordv.Purri*r]t   -    -    -     -    552 

6.  Vendor  not  making  a  title  when 
bill  filed,  pays  the  costs  up  to  the 
report  of  a  good  title      -    -    ibid. 

7.  Auctioneer,  on  motion  of  vendor, 
ordered  to  pay  a  deposit  into  court, 
fMfwf  hit  charges  and  expenses; 
and  vendee'  restrained  by  injunction 
from  proceeding  in  his  judgment 
obtained  iu  an  action  against  the 
auctioneer  for  the  deposit*  [An* 
nutty  and  another  v.  Muggridge 
and  another]    -----    593 

8.  After  a  report,  wjiich  was  con- 
firmed in  favour  of  a  title  by  one 
Master,  another  Master,  in  another 
proceeding,  made  a  report,  by  which 
the  title  was  affected.  On  motion 
to  refer  the  title  back  to  the  Master 
who  bad  reported  then  was  a  good 

,  ;  titss,  an  order  was  made  for  that 
purpose.  [Jcadwine  v.  Alcock  and 
another] 597 

-9.  A  vendor  pennittiug  the  vendee  to 
take  possession,  before  the  com- 
pletion of  the  title,  without  any  sti- 
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.  palatum  ae  to  the  purchase-money, 
cannot,  on  motion,  have  the  pur- 
chase-money paid  into  court— 
[Clarke  v.  EtUott}  -  -  -  606 
io.  If  there  be  a  settlement  of  a  rent- 
charge  upon  aaadult  female  before 
tnairiage,  in  lieu  of  dower,  a  pur- 
chaser of  other  lands  than  those 
charged,  is  not  entitled  to  look 
into  the  husband's  title  deeds  to 
see  whether,  he  had  a  good  title  to 
the  lands  out  of  which  the  rent- 
charge'  was  granted.  [Simpson  v 
Guttcridge]     -    -    -    -    -    609 

11.  It  is  no  objection  to  a  title  that 
two  fee  farm  rents,,  created  by  let- 
ters patent  by  James  I.  are  not 
shown  to  have  been  extinguished, 
it  being  proved  that  no  claim  had 
been  made  by  the  crown  of  the 
rents  from  the  year  1705,  and  no 
proof  of  any  previous  claim,      ibid. 

12.  It  is  no  objection  to  a  title,  that 
an  assignment  of  a  term  was  exe- 
cuted by  one  executor  only,  though 
the  deed  was  prepared  as  an  assign- 
ment by  two  executors,  one  exe- 
cutor being  competent  to  assign. 

}  ibid. 

13.  On  a  motion  by  a  vendor  against 
a  vendee  in  possession^  for  a  refe- 
rence to  set  an  occupation  rent, 
the  title  not  being  completed,,  an 
order  was  accordingly  made,*  and 
that  interest  at  5/.  per  cent,  upon  the 
deposit,  should,  under  the.  circum- 
stances, be  deducted  out  of  such 
rent  [Smith  v.  Jackson  and  Lloyd.] 
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INDEX 


VOLUNTARY  SETTLEMENT 

l.  A  voluntary  settlement,  in  favour 
of  strangers,  by  one  not  indebted  at 
the  time,  nor  meaning  a  fraud,  good 
against  subsequent  creditors*  [Hol- 
loway  and  others  v.  Millard  and 
others]  -------    4.14. 


WARDEN  OF  THE  FLEET. 
See  PeacticE)  3. 

Waste. 

See  Demur&£R,  3. 

WILL. 
See  Legacy. 

1.  A  WiTl  held  to  be  well  attested, 
though  one  of  the  subscribing  wit- 
nesses was  executor  in  trust  under 
the  Will.  [Phipps  v.  Pitcher,  1 44. 
S.  C.  6  Taunt,  sao.] 

2.  Bequest  of  residue,  after  death  of 
testator's  wife,  to  five  of  his  chil- 
dren, and  to  the  son  of  my  son 
John  Tebbs,  or  his  other  children, 
that  are  living,  held  to  pass  shares 
to  children  of  the  son,  born  after 
testator's  death,  and  before  the 
death  of  his  wife.  [Tebbs  and 
others  v.  Carpenter  and  others] 

290 

3.  Bequest  of  residue  of  real  and  per- 
sonal estate  unto  L.  J,  to  be  placed 
at  interest  until  twenty-one,  or  mar- 


I  riage,  and  then  the  whole,  with  the 
accumulation,  to  be  paid  to  her,  to 
and  for  her  use  during  her  life,  and 
after  tar  decease  unto  the  heirs  of 
her  body  lawfully  begotten,  equally 
to  be  divided  between  them,  share 
and  share  alike,  and  for  defauh  of 
such  issue,  or  in  case  of  the  death 
of  the  said  L.  J.  before  twenty-one, 
•r  marriage;  such  residue  to  J.  C. 
and  his  heirs  for  ever;  held,  to 
pass  only  an  estate  for  life  to 
L.  J.  in  the  residue  of  the  personal 
estate,  and  not  to  her  separate  use; 
and  she  being  married,  and  ber 
husband  a  bankrupt,  proposals  were 
directed  for  a  settlement  on.  her 
and  her  issue.  [ Jaouaf  and  Ux.  v. 
Amyatt]     -    -     -      (in  note)  376 

4.  Under  a  .bequest  by  an  aniriarried 
man  "  to  my  children  the  sum  of 
44  pounds  sterling  5000  each,"  Pa- 
rol evidence  allowed  to  show  who 
the  testator  considered  in  the  cha- 
racter of  children,  and  they  having 
obtained  a  name  by  reputation, 
admitted  to  take  as  a  class,  though 
illegitimate,  and  not  named  in  the 
will.     [Beachcrofl  v.  Beaehcroft] 

43° 

5.  Where  a  legacy  is  left  to  m  feme 

covert,  and  the  assignees  of  the 
husband  agree  with  the  executors 
on  a  claim  made  for  a  settlement, 
'to  take  only  a  part  of  the  legacy, 
and  the  feme  covert  dies,  leaving  a 
child,  such  child  is  entitled  to  the 
residue  of  tie  legacy,  under  the 
contract.  [Lkyd  v,  William]    450 
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The  child  of  a  fe  me  covert,  a  legatee,  bat 
110  equity  to  insist  o»  a  settlement, 
after  the  death  of  the  mother,  unless 
there  is  a  contract,  or  a  decree  for 
a  settlement,  in  the  lifetime  of  the 
mother  -------    ibid, 

6.  A  residue  of  personal  estate,  and 
•   the    produce  of  real  estate,   was 

directed  by  will  to  be  divided 
equally  amongst  the  testator's  sons, 
I.  L.,  E.  P.  L.,  B.  I*,  and  O.  L., 
share  *and  share  alike,  as  tenants 
in  common,  and  to  the  issue  of 
their  several  and  respective  bodies 
lawfully  begotten;  but  in  case  of 
the  death  of  any  or  either  of  them 
without  issue  lawfully  begotten, 
living  at  the  time  of  his  er  their 
respective  deaths,  then  the  part  or 
share  of  him  or  them  so  dying  to 
go  to  the  survivors  and  survivor 
equally,  share  and  share  alike,  and 
to  the  issue  of  their  several  and 
respective  bodies  lawfully  begotten; 
feeld  that,  the  bequests  to  the  four 
sens  passed  absolute  intejraeta,  but 
that  on  the  death  of  one  of  such 
sons  without  issue,  his  share  sur- 
vived to  his  brothers.  [Lyon  ▼. 
Mitchell] 46*7 

7.  Bequest  of  personalty  to  A.  for 


life,  and  after  A'%  decease  to  the 
heirs  male  of  A.'s  body  lawfully- 
begotten,  for  ever ;  and  for  want  of 
such  issue  to  B.  for  life,  &c.  A. 
takes  the  absolute  interest,  and  the 
bequest  over  to  B.  is  void.  [Tothill 
v.  Pitt] 488 

8.  The  testator  bequeathed  to  A.  M. 
u  should  she  survive  and  continue 
unmarried,  all  his  goods,  chattels, 
estate,  and  effects,  at  the  time  of 
his  death,  to  use,  occupy,  and  pos- 
sess the  same  during  the  term  of 
her  natural  life,  and  from  and  im- 
mediately after  her  death,"  he  dis- 
posed of  the  same.  A.  M.  married. 
The  conditiou  held  to  be  only  in 
terrorem.  [Marples  and  others  v. 
Bainbridge  and  others]    -    -     590 

9.  The  devisee  of  a  copyhold,  who 
has  not  been  admitted,  cannot  de- 
vise the  same.  [Wainewright  v. 
Etwett] 627 

WITNESS: 

See  Will,  1. 

A  witness  objecting  to  an  interro- 
gatory before  the  examiner,  must 
demur.  [Bowman  v.  Rodwell]    266 
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